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: REPORTS OF ALL DECISIONS 


o RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
: THE STATE SUPREME COURTS. 


| LIFE. 
- SUPREME COURT OF CALIFORNIA. 


NORTHWESTERN MUT. LIFE INS. CO. 
v. 


ROBERTS, State Treasurer. 


MASSACHUSETTS MUT. LIFE INS. CO. 
v. 


ROBERTS, State Treasurer. (S. F. 7585.)* 


4. TAXATION—PROPERTY EXEMPT — RETURNED PREMIUMS 

—“EVERY.” 

Const. art. 13, sec. 14, subd. b, providing that “every insurance 
company or association doing business in this state shall annually pay the 
state a tax of one and a half per cent upon the amount of-the gross pre- 
miums received upon its business done in this state less return premiums 
and reinsurance in companies or associations authorized to do business in 
this state.” imposes a tax upon “every” insurance company or association, 
whether a stock or mutual concern, doing business within the state. 

(For other cases, see Taxation, Dec. Dig. § 137.) 


(For other definitions, see Words and Phrases, First and Second 
e Series, Every.) 


2, TAXATION—PROPERTY EXEMPT—“RETURN PREMIUMS.” 


_ In Const. art 13, sec. 14, subd. b, imposing a tax upon the gross pre- 
miums of every insurance company or association doing business in the 


* Decision rendered, Feb. 18, 1918. Rehearing denied, March 18, 1918. 
171 Pac. Rep. 313. 
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state, less “return premiums,” the quoted words must be confined to that 
portion of the premium which has been unearned and which insured has 
the legal right to have returned. 


(For other cases, see Taxation, Dec. Dig. § 140.) 


3. TAXATION—PROPERTY EXEMPT—‘RETURN PREMIUMS.” 


“The excess of income over cost of insurance, which does not merely 
represent the excess of premiums over cost of insurance, but income from 
forfeitures, lapses, etc., paid by mutual benefit life insurance companies to 
members as dividends, cannot be deemed “return premiums” within 
Const. art. 13, sec. 14, subd. b, exempting such premiums from taxation. 


(For other cases, see Taxation, Dec. Dig. § 140.) 


In Bank. Appeal from Superior Court, City and County of San 
Francisco; James M. Seawell, Judge. 

Consolidated actions by the Northwestern Mutual Life Insurance 
Company and by the Massachusetts Mutual Life Insurance Company 
against E. D. Roberts, as State Treasurer. Judgments for defendant, and 
plaintiffs appeal. Affirmed. 


David L. Levy, Walter Shelton, and Campbell, Weaver, Shelton & 
Levy, all of San Francisco, for appellants. 

U..S. Webb, Atty. Gen. (John W. Stetson, of Oakland, of counsel), 
for respondent. 


These are appeals from judgments rendered in favor of the defendant. 
The cases were consolidated upon the trial and upon appeal, being identical 
as to the legal principles involved. These actions were brought against the 
defendant as treasurer of the state of California to recover certain taxes 
paid by each of said plaintiffs under protest, which said taxes it was 
claimed by each of said plaintiffs had been illegally assessed and levied by 
the state board of equalization, and illegally collected by the defendant as 
state treasurer. The plaintiffs are each mutual benefit insurance compa- 
nies. The particular taxes claimed by them to have been illegally assessed 
and unlawfully collected were assessed, levied and collected in pursuance 
of article 13, section 14 (sub. b) of the constitution of California as 
amended in the year 1910, so as to include said subdivision, which reads 
in part as follows: “Every insurance company or association doing busi- 
ness in this state shall annually pay the state a tax of one and a half per 
cent upon the amount of the gross premiums received upon its busines? 
done in this state, less return premiums and reinsurance in companies or 
associations authorized to do business in this state.” The single question 
involved in these appeals turns upon the construction to be given to the 
phrase “return premiums” as used in the provision of the constitution 
above quoted. The contention of the plaintiffs in both of these cases is 
that this phrase must be given a construction which will be broad enough 
to include those sums which mutual benefit insurance companies annually 
pay to their insured membership in the form of what has heretofore been 
known as “dividends” but which, according to the plaintiff’s contention, 
is none other than the excess of premiums above the actual cost of insur- 
ance which has been prudentially collected from their membership in 
order to provide against contingent or possible loss during the year; and 
which, not having been needed or used for such purposes, is returned to 
them; and hence, under the construction of this phrase in the subdivision 
of the constitution under review for which the plaintiffs contend, is re- 
turned premiums, and as such not subject to taxation. Turning to the 
subdivision of the constitution above quoted in which this phrase occurs, 
there are several observations regarding its general language which may 
serve to clarify this discussion. [2] In the first place it is to be noted that 
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this provision of the constitution has for its purpose an increase in the 
revenues of the state by the imposition of a tax upon every insurance com- 
pany or association doing business within it. It is made to apply equally 
to fire insurance companies or associations and to life insurance companies 
or associations; and to each of these, whether the particular insurance 
company or association , either fire or life, is doing business as a stock 
concern, dividing its profits periodically among its members regardless of 
whether these are also insured in it, or is doing business as a mutual 
concern dividing its excess periodically among the body of its insured 
membership. The foregoing consideration is important in determining the 
construction to be placed upon the particular clauses of the constitution 
under review, since it could not be seriously contended that the framers of 
this constitutional amendment had in mind one definition of the meaning 
of the clause in question in its application to one of the foregoing kinds 
of insurance companies or ‘associations and quite a different meaning as 
applied to another. In other words, the interpretation to be put upon this 
phrase must be one applicable indifferently to-each and to all of the gen- 
eral class of institutions subject to this form of taxation. [3] Proceeding 
from this point, it next becomes important to inquire whether the phrase 
“return premiums” had taken on a particular or technical significance in 
relation to any classes of insurance concerns included within the gen- 
eral terms of this amendment prior to the time of its adoption. As to 
this question there is no dispute among the parties to these proceedings; 
for it is conceded that in so far as the phrase “return premiums” .had 
relation to fire insurance companies or associations doing business as 
stock concerns, and also in a more limited degree to life insurance com- 
panies or associations of the same character, the phrase “return premiums” 
had acquired a limited and technical significance not only in this state but 
generally in the insurance world, which meaning had become so definitely 
fixed as to have found a place in the law dictionaries and in the recognized 
text books upon fire and life insurance. In Black’s Law Dictionary the 
phrase is listed and is defined to mean, “The repayment of the whole or a 
ratable part of the premium paid for a policy of insurance upon the can- 
cellation of the contract before the time fixed for its expiration.” In 
Bouvier’s Law Dictionary the phrase is also found and is similarly defined. 
In Joyce on Insurance and also in Elliott on Insurance—the two main 
modern text books on this branch of the law—there are to be found in 
each an entire subdivision devoted to the subject of “Return of premiums 
and assessments,” in which these terms are given application to cases 
wherein the risk has not attached, or where the policy is void, or has been 
issued through a mistake of law or fact, or has been procured through 
fraud and the like, and wherein the use of the phrase is limited to the 
class of cases above enumerated, Joyce on Ins., chap. 35; Elliott on Ins., 
sec. 299; see, also, Dawson’s Elements of Life Ins. p. 166. Nowhere, in 
fact, so "far as the industry of counsel in the search for precedents have 
gone, or as our own independent research has extended, had the phrase 
“return premium” ever been given in the domain of either fire or life 
insurance, prior to the enactment of the amendment to our constitution 
under review, any other than the limited nfeaning in which that phrase 
has been defined and discussed by the law dictionaries and law writers 
above referred to. [4] And to this statement may be added another and 
a conceded fact by the parties herein, which is that the phrase “return pre- 
mium” had, never, prior to the adoption of the said amendment to the 
constitution, been used or employed by mutual benefit insurance compa- 
nies or associations anywhere in relation to the excess in the income of 
these concerns distributed periodically among their members. These con- 
siderations become all the more significant when we look to the origin of 
the phrase “return premium” in its relation to our California law. As 
early as 1862 the Legislature passed a statute imposing a tax upon foreign 
insurance companies and their agencies doing business in California. 
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Stats. of Cal., 1862, p. 243. By the terms of this act an annual statement 
was required from the office or agency of every insurance company to be 
filed with the treasurer of the county in which such office or agency was 
located, exhibiting the gross amount of premiums collected by each, less 
the gross amount of “return premiums.” The act further provided for a 
tax of two per cent on the amount of gross premiums so reported after 
deducting “return premiums” upon all fire, marine and inland risks, and a 
tax of one per cent on the amount of premiums collected from life risks. 
In 1903 the substance of this early statute was carried into the Political 
Code, with the exception that its application was expressly limited to fire 
insurance companies. It is to be noted, however, that the precise language 
of the present constitutional amendment is to be found in this section of 
the Political Code, thus indicating the source from whch the framers of 
the amendment derived its phraseology. . Pol. Code sec. 622a. This section 
of the code was amended in 1905, and again in 1907, but its phrasing in 
respect to the point in question remained the same. In the meantime the 
Civil Code had been dealing with the same subject. In the year 1874 article 
VIII was added to title IX of that code, in which article occur a number 
of sections treating of the subject of return of premiums, wherein are 
set forth the several conditions under which a return of premium may be 
had and may be enforced by the insured. These include cases where no 
part of the interest of the insured in the thing insured is exposed to the 
perils insured against; or where the policy has been surrendered before 
its timé expires; or where contract of insurance is voidable for fraud; 
or where there is an overinsurance by several insurers. Civ. Code, secs. 
2616 to 2622 inc. The use of the phrase is thus found to be limited in the 
Civil Code to practically the same meaning embraced in its definition by 
the dictionaries and text writers already referred to. Such was the state 
of the law and such was the limited meaning attributed with practical 
unanimity to the term “return premiums” at the time the amendment to 
the constitution under review was framed by the Legislature and adopted 
by the people of California. Without doubt its use in defining a certain 
portion of the gross premiums of insurance companies to be excepted 
from the taxes imposed by the amendment might have been limited by 
express terms to life or fire insurance companies or associations doing 
business as stock concerns, or such meaning might have been in the same 
manner extended so as to include the cases of income over the most of 
insurance which mutual benefit companies or associations are wont to 
distribute among their membership, [1] but in the absence of such a dif- 
ferentiation we are constrained by rules of interpretation, too well known 
to require recital, to the giving to the phrase “return premiums” as used 
generally in this clause of the amendment to the constitution the one and 
only meaning which had been universally assigned to it for a long time 
prior to the date of the adoption of said amendment and which-it bore 
by general acceptance at that time. Its meaning and application as thus 
interpreted must be confined to that portion of the premium of all insur- 
ance companies or associations affected by the amendment which has, for 
the reasons above referred to, been unearned, and to the return of which 
the insured has a right enforcible at law. It is clear that as to such por- 
tions of the gross premiums of insurance companies or associations as 
they are, for the reasons stated, not lawfully entitled to retain, no tax. 
should be levied; and that it is to such portions of their premiums as they 
are thus lawfully bound to return that the exemption in this constitutional 
amendment was intended to apply. 

It is, however, strenuously and elaborately argued on behalf of the ap- 
pellants herein that they and each of them come strictly within the class of 
mutual benefit insurance companies or associations the plan and purpose 
of which is to furnish insurance to the body of their membership at cost, 
‘and not to make a profit out of the business done, nor to accumulate any 
sum which would be distributable as dividends in the usual and ordinary 
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acceptation of that term; that the amount of premiums periodically col- 
lected from their membership is only increased above the bare cost of in- 
surance in order to protect them and their members against unforeseen 
contingencies or extraordinary outlays as might arise during any year; 
and that when these do not occur the excess above the ascertained cost of 
insurance is returned to their membership under the name or form of divi- 
dends, but that it constitutes in fact a return of the excess of premiums 
collected, and hence should be included in the exemption provided for in 
the constitution. The argument is specious, and were it founded entirely in 
fact is one which might well be presented to the Legislature or the people 
in an effort to effect a change in the phraseology of the constitutional 
amendment under review, but it cannot be availed of to procure from the 
courts another and different interpretation of a phrase which has been 
found to have had by universal usage a more restricted meaning at the 
time it was engrafted upon the law. Besides, it is by no means conceded 
by the respondent that the argument is founded in fact; for while it may 
be admitted that mutual insurance companies or associations are theoreti- 
cally committed to the policy of providing insurance to their members at 
cost, and of theoretically returning to them the excess of premiums 
prudentially collected for the purpose of taking care of unforeseen con- 
tingencies, the truth is that the so-called dividends which these institutions 
periodically distribute among their members, and which we are urged 
herein to define as “return premiums” do not actually represent the out- 
working of these theories and are not in fact limited to such excess, and 
do not, in practical effect, result in a return to the membership of these 
institutions the actual excess in premiums above the cost to each of his 
insurance. According to the evidence presented in these cases, mutual 
benefit insurance companies or associations have other sources of income 
than that of premiums. They derive certain incomes from forfeitures, 
surrenders and lapses; also from the increase in the value of investments 
in securities or in lands, and from rents and interest on investments and 
loans and from annuities. These are intermingled with premiums received 
in the general calculations of the earnings of the institution; and out of 
the funds thus accumulated there are paid the overhead expenses, the 
sums falling due on policies, the amounts to be set aside as reserve, etc. 
From this accumulation derived from these various sources is also paid 
periodically to its members such an amount as the business of the institu- 
tion justifies, in the form of what, prior to the adoption of the constitu- 
tional amendment in question, was known and defined as dividends, but 
which is now sought to be designated as “return premiums.” A considera- 
tion of the sources of the funds thus distributed discloses that these can- 
not, by any refinement of bookkeeping or of reasoning be made to repre- 
sent either the actual excess over cost of insurance paid by the member- 
ship of these institutions, nor the actual return to each member of his 
excess of preimum over the cost of insurance to him. [5] Aside, there- 
fore, from the conclusion which we have felt impelled to draw as to the 
meaning of the phrase “return premiums,” derived from its previous use, 
we thus discover that the accounts periodically distributed by these insti- 
tutions among their membership in the form of dividends cannot be 
deemed “return premiums” when considered either from the viewpoint 
of the variety of sources from which they are derived nor from that of 
the conceded fact that they do not represent as to each member of the 
institution the excess of premium over cost of insurance which he has 
actually paid. In this connection it may be noted, as having a more or 
less important bearing upon this phase of the discussion, that there is no 
agreement, either express or implied, between the premium payer and the 
mutual benefit company or association of which he is a member, to the 
effect that he shall have insurance at cost, or that he shall have any en- 
forcible right to receive or recover any amount in the form of a return 
premium or otherwise corresponding to the excess which he has paid in 
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premiums over the cost of insurance. The amount of premium to be 
paid by each member is fixed by a consideration of the business princi- 
ples governing successful insurance companies or associations whether 
they are stock or mutual benefit concerns. The premium once paid is 
gone from its payer forever, unless it can come back to him in the form 
of dividends or profits upon the business of the institution to which he 
belongs and in which business the same principles of prudential manage- 
ment and wise and careful investment prevail, as those regulating insur- 
ance of every kind and form. From this viewpoint the fact that the 
premium payer is or is not also a member or in that sense a shareholder, 
in the particular form or class of insurance company or association with 
which he has chosen to be allied, ceases to be a matter of more than 
minor consideration.. The framers of the constitutional amendment in 
question drew no distinction between the insurance companies or as- 
sociations to be affected by the form of taxation it imposes; and evi- 
dently, by its general terms, intended that the gross premiums received 
by all insurance companies or associations indifferently should not be de- 
leted by dividends in the levy of the state tax thereon. It is to be noted 
in this immediate connection that the state of California is unique among 
the commonwealths of this country in the phrasing of its laws relative 
to the imposition of taxes upon insurance companies or associations 
doing business within it. No other state, save one, has expressly laid its 
tax upon the gross premiums of such institutions or has in express terms 
exempted from the effect of such taxation “return premiums.” As a 
result of this there is a paucity of cases bearing directly or by any close 
analogy upon the question involved in the present controversy. Counsel 
for appellants cite a number of cases which it is claimed touch the point 
at issue here. Their chief reliance is upon the case of Mutual Benefit Life 
Ins. Co. v. Herrold, 198 Fed. 199. That was a case involving a construc- 
tion of the Federal Corporation Tax Act (U. S. Comp. St., subd. 1911, p. 
911), by the terms of which a special excise tax was to be levied upon "all 
insurance companies organized under the laws of the United States or of 
any state or territory “equivalent to one per cent upon the entire net in- 
come * * * received within the year from all sources.” The action 
was brought by the plaintiff to recover from the defendant, a collector of 
internal revenue, certain taxes paid to him under said statute, upon the 
contention that certain dividends which it claimed represented an excess 
of premiums collected from its members and which were accredited upon 
the amount of premiums such members were to pay in the succeeding 
year, were not to be classed as “income received” by the plaintiff so as to 
be subject to such taxation. The statement of facts in the case assumes 
that these dividends so applied were in fact merely excess premiums pre- 
viously collected, a fact not conceded in the instant case, and the decision 
is predicated upon this assumption; but aside from this, the distinction 
between that case and also the other cases which counsel cite as having 
followed its doctrine, is obvious, consisting, as it does, in the quite dif- 
ferent phrasing of the law in each case. We do not regard this line of 
cases relied upon by the appellants herein as authority for the construc- 
tion which they would have us place upon the peculiar wording of the 
constitutional provision here under review. The only other state having 
a statute with the same wording as that of the California law is the state 
of New Mexico, which subsequently to the passage of our constitutional 
amendment embodied its precise language in an act imposing taxes upon 
insurance companies in that state. In a case arising under said act the 
supreme court of New Mexico, by a decision of two of its three justices, 
held that dividends of mutual benefit life insurance companies were to be 
classed as return premiums and were to be deducted as such from the gross 
premiums of such companies subject to taxation. Life Ins. Co. v. Chaves, 
153 Pac. 303. This decision is based upon the reasoning of the case of the 
Mutual Benefit Life Ins. Co. v. Herrold, supra,.and makes no reference to 
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the history of the amendment to the California constitution, from which 
the precise language of the act it assumes to construe was obviously taken. 
It is sufficient to say that we do not regard this case as controlling or 
even persuasive authority in the decision of the instant case. It may be 
said in conclusion that while the authorities upon the general subject of 
taxation of the incomes or earnings of insurance companies or associations 
are numerous and are quite conflicting, they depend so largely upon the 
peculiar wording and differing phraseology of the statutes of the several 
states, or of the United States, upon this subject, as to render unprofitable 
an attempt to review or harmonize them here. From what has hereto- 
fore been stated, we are of the opinion that the contentions of the appel- 
lants herein as to the construction to be placed upon the amendment to 
the constitution in question cannot be sustained. 

The judgments are affirmed. 

Richards, J., pro tem. 

We concur: Angellottt, C. J., Sloss, J., Victor E. Shaw, J. pro tem. 


SUPREME COURT OF IDAHO. 


RIORDAN 
v. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES.* 


1. INSURANCE — LIFE INSURANCE — CONTRACT — REJECTION 
OF APLICATION. 


The issuance of a policy of insurance differing in terms and rate of 
premium from the one applied for constitutes a rejection of the application, 
and a counter offer by the company, requiring acceptance before a valid 
contract is made. 


(For other cases, see Insurance, Dec. Dig. § 130[3].) 


2. INSURANCE—LIFE INSURANCE—ACCEPTANCE OF POLICY 
—EVIDENCE. 


_ Held, that there was substantial evidence to support the finding of the 
jury that the policy was accepted by the applicant. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


a ee INSURANCE—CONDITIONS PRECEDENT 

Where, at the time of making application for a policy of insurance, 
a sufficient amount is paid to the company to cover the first premium, 
and a policy is issued, not as applied for, but on a different plan and at 
a higher rate of premium, which policy acknowledges receipt of the first 
premium as of the date when paid, and is offered to and accepted by the 
applicant, the company waives an agreement in the application that the 
policy shall not take effect until the first premium has been paid during 
the good health of the applicant. 


(For other cases, see Insurance, Dec. Dig. § 141[3].) 
* Decision rendered, Oct. 5, 1918. 175, Pac. Rep. 586. 
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4. INSURANCE—PROOF—-VARIANCE. 


Under complaint alleging application for policy payment of amount 
sufficient to cover first premium, issuance of policy, and agent's refusal 
to deliver it, proof offered as to agent’s refusal to deliver policy was not 
a fatal variance, in view of answer and of Rev. Codes, § 4225. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


Appeal from District Court, Ada County; Charles P. McCarthy, 
Judge. 
Action by Melissa H. Riordan against the Equitable Life Assurance 


" Society of the United States. Judgment for plaintiff, and defendant 


appeals. Affirmed. 


Richards & Haga and McKeen F. Morrow, all of Boise, for ap- 
pellant. 
Charles M. Kahn, of Boise, for respondent. 


Rice, J. On May 19, 1914, John E. Riordan made application to the 
Equitable Life Assurance Society of the United States, through C. F. 
Kutnewsky, the society’s agency manager for Idaho, for a policy of in- 
surance of his life in the amount of $2,000 on the ordinary life plan, the 
annual premium for which was fixed at $87.08. The application contained 
the following provision: 

“I hereby agree that the policy issued hereon shall not take effect 
until the first premium has been paid during my good health.” 

At the same time he paid the agent in cash $261.24 for the first three 
annual premiums and received the following receipt therefor: 

“Received of John E. Riordan two hundred sixty-one and 24/100 
dollars, the first three annual premiums on proposed insurance for $2,- 
000.00 on the life of himself, for which the above-mentioned application 
is this day made to the Equitable Life Assurance Society of the United 
States. Insurance, subject to the terms and cohditions of the policy con- 
tract, shall take effect as of the date of this receipt, provided the applicant 
is on this date, in the opinion of the society’s authorized officers in New 
York, an insurable risk under its rules, and the application is otherwise 
acceptable on the plan and for the amount applied for; otherwise, the 
payment evidenced by this receipt shall be returned on demand and the 
surrender of this receipt. 

“Dated at Boise, Idaho, May 19, 1914. 

“TSigned] C. F. Kutnewsky, Agent. 

“This receipt must not be detached unless first premium is collected.” 

The application was forwarded to the home office in New York, 
where the following notation was made thereon: 

“Policy issued not as applied for, but on the 20-year End. plan only 
at age 51.” 

The policy was thereupon issued by the society at its home office, 
dated July 13, 1914, but its registered date was May 19, 1914. The policy 
was forwarded to Boise and received by the local agent on July 18th. As 
executed the policy was on the 20-year endowment plan, rated up to the 
age of 51, and required an annual premium of $127.82. It contained the 
following provision: 

“This insurance is granted in consideration of the payment in ad- 
vance of $127.82, and of the payment annually thereafter of a like sum 
upon each 19th day of May until 20 full years’ premiums shall have been 
paid, or until prior death of insured.” 

Upon receipt of the policy the agent had a conversation with the ap- 
plicant, in which he told him that he had a policy for him, but that it was 
not issued as applied for, and requested him to come to his office and look 
it over. On the following day, Sunday, July 19th, Riordan was taken 
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sick. On Monday or Tuesday following the agent became cognizant of 
that fact. On Wednesday Riordan was taken to the hospital. On Thurs- 
day Melissa H. Riordan, wife of the applicant, beneficiary named in the 
application and the policy, and the respondent herein, at the request of her 
husband, went to the agent’s office with reference to the policy. There is a 
conflict in the testimony as to what took place at this interview. Re- 
spondent testified that, acting upon her husband’s instructions, she told the 
agent of appellant that she had come to his office for the policy; that 
the agent told her there was nothing additional to sign; that he computed 
the additional amount necessary to pay the three annual premiums in ad- 
vance at the increased rate, and told her he would deliver the policy if 
she would bring him such additional amount. She further testified that 
she then went-to secure her husband’s check, intending to return with the 
check and secure the policy, and that upon returning to her husband he 
told her to pay the additional sum. It is admitted that during the inter- 
view she informed the agent that her husband was in the hospital. The 
payment of an additional sum, however, was optional with the applicant. 
It cannot be held, therefore, that the payment of this amount was a con- 
dition to the delivery of the policy. Mr. Kutnewsky testified in effect that 
she came to his office seeking information with regard to the changes 
made in the policy as issued from that applied for,and that he gave her 
the desired information, but that she did not demand or offer to accept 
the policy. A short time after this interview the agent called up re- 
spondent by telephone and told her he could not deliver the policy. He 
testified that in the meantime he had examined the company’s rules and 
concluded that according to the instructions therein contained he could 
not deliver the policy. Riordan died the Saturday or Sunday following. 

Respondent brought this action to recover the face of the policy, and 
another cause of action to recover the return of the difference between 
the amount paid by Riordan and the first year’s premium. ‘The jury re- 
turned a verdict in favor of respondent for both causes of action, in the 
amount of $2,274.50. Respondent alleged the making of the application and 
the payment of $261.24; that the said application was accepted as a risk 
by appellant; that appellant issued its policy of insurance, whereby it in- 
sured the life of John E. Riordan in the sum of $2,000; that said policy 
of insurance was forwarded to the office of appellant in Boise, to be 
delivered to the said Riordan; that the policy was received by the agent 
of appellant in Boise when Riordan was alive and in good health; and 
that respondent, acting for Riordan, demanded possession of the policy 
of insurance, but the agent refused to deliver the same. 

Appellant demurred to the complaint on the ground of uncertainty, 
in that it did not appear that the policy issued and alleged to have been 
executed by appellant was the kind or form of policy applied for. The 
demurrer was overruled, and appellant thereupon answered, denying that 
it issued a policy in accordance with the application of Riordan, but ad- 
mitting that that it did issue its policy, not as applied for, but on a different 
plan and at a higher rate of premium, and alleged that the said policy 
was forwarded to the office of appellant at Boise to be submitted to the 
said Riordan for his acceptance or refusal, but that the applicant never 
accepted or refused the same. 

[4] The uncertainty of the complaint, if any existed, was cured by the 
answer. 31 Cyc. 714 et seq. Nor was there any fatal variance between 
the proof offered and the allegations of the complaint ‘in view of the an- 
swer filed. Rev. Codes, § 4225, is as follows: 

“No variance between the allegation in a pleading and the proof to 
be deemed material, unless it has actually misled the adverse party to his 
prejudice in maintaining his action or defense upon the merits. Whenever 
it appears that the party has been so misled, the court may order the 
pleading to be amended, upon such terms as may be just.” 

The answer filed by appellant discloses that it was neither surprised 
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nor prejudiced by any variance between the pleadings and proof. The 
principal question involved in this case is whether a contract of insurance 
was consummated. 

[1] The issuance of a policy differing in terms and rate of premium 
from the one applied for constituted a rejection of the application made by 
Riordan, and a counter offer to him, requiring acceptance before a valid 
contract was made. Mutual Life Ins. Co. v. Young, 23 Wall. (90 U. S.) 
85, 23 L. Ed. 152; State v. Robertson (Mo.) 191 S. W. 989; -Mohrstadt v. 
Mutual Life Ins. Co., 115 Fed. 81, 52 C. C. A. 675. 

[2] At the close of the testimony appellant moved for a directed 
verdict, on the ground that respondent had not proven that a contract of 
insurance existed between the parties, and also for the reason that re- 
spondent had failed to prove that the proposal of the insurance company 
to insure the deceased was accepted by him before such proposal or offer 
was rejected and withdrawn. The motion was overruled by the court. 
Appellant thereupon requested that special interrogatories be submitted 
to the jury, the first of which was as follows: 

“If the deceased, John E. Riordan, accepted the proposal of insurance 
made by the defendant in the contract or policy of insurance, which it 
sent to its agent at Boise, when was such acceptance made by the de- 
ceased? 

In answering this interrogatory the jury found that such acceptance 
was made July 23, 1914. After a careful examination of the record in the 
case; we cannot say there is no substantial evidence to sustain this special 
finding by the jury. The action of the court in overruling the motion for 
a directed verdict on this ground was therefore proper, and we must 
consider the issue as to the acceptance of the policy by deceased as set- 
tled by the action of the jury. 

When the contract of insurance is complete, manual delivery of the 
policy is not essential to its becoming a binding contract. Our attention 
has not been directed to any provision of the application or policy re- 
quiring actual delivery as a condition precedent to the taking effect thereof. 
In this connection, the following rule of appellant company was introduced 
in evidence: 

“When policies are not to be delivered: A policy is not to be delivered 
to an applicant who does not hold a conditional receipt given at the time 
the application was secured, unless the applicant is in as good health at the 
time of delivery (so far as the agent can possibly determine) as when the 
examination was made. But a policy issued otherwise than as applied 
for is not to be delivered in any case, except during the good health of 
the insured, even though a conditional receipt has been issued. * * *” 

It is contended that this rule was a limitation upon the power of the 
agent, so that any delivery, actual or constructive, by him in violation 
thereof, was invalid. It is admitted that this rule of the company was 
never brought to the attention of the deceased. The policy was sent to 
the agent to be by him offered to the insured. Such a rule as the fore- 
going, not having been brought to the attention of the applicant, is not 
binding upon him. See Fried v. Royal Insurance Co., 50 N. Y. 243. It is 
not a limitation upon the agent’s authority, since it vests him with dis- 
cretion to determine whether or not the applicant is in good health. 

[3] Having accepted the policy in question, it remains to be determined 
whether the same failed to become effective as a binding contract by 
reason of the agreement of the applicant for the policy should not take 
effect until the first premium had been paid during his good health. Under 
our statute, the application and the policy constitute the contract of in- 
surance. Sess. Laws 1913, c. 97, p. 407. There is attached to the policy 
as issued a photographic copy of the application of May 19th. The appli- 
cation cannot be ignored, but, on the contrary, became a part of the con- 
tract which was accepted by the deceased. 

Another special interrogatory submitted to the jury was as follows: 
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“Tf you find that the deceased accepted such proposal of insurance, 
was he in insurable health at the time of such acceptance?” 

This interrogatory the jury answered in the affirmative. It must be 
conceded that the evidence as to the state of the health of the deceased 
on July 23, 1914, the date the jury found the policy was accepted, is very 
meagre. Respondent testified that when the deceased was taken sick the 
physician told her he had lumbago. There is no evidence as to the nature 
of the disease which finally caused the death of Riordan. There is no 
evidence as to the state of his health on July 23d, except that he was in the 
hospital, and may have been somewhat worse than he was on the first 
day of his sickness. Respondert also testified that she did not consider 
his condition serious until Friday, July 24th. 

We do not consider it necessary to decide whether there was sub- 
stantial evidence to support this finding of the jury. At the time of the 
acceptance of the policy the company had in its possession $261.24 paid 
to it by the deceased. It does not appear that any reference was made to 
the money already paid by the deceased, either by appellant’s agent or 
respondent, in the interview at which the policy was accepted. The policy 
itself contained an acknowledgement of the receipt of the first premium, 
and there can be no conclusion, other than that a portion of the money 

paid on May 19th, while deceased was in good health, was to be considered 
as payment of the first premium in cash upon the acceptance of the policy. 
By accepting the policy the deceased acquiesced in the application of the 
necessary amount of the money to the payment of the first premium. The 
agreement in the application that the policy issued was not to take effect 
until the first premium was paid by the applicant during his good health 
was a provision for the benefit of appellant, and could be waived by it. 

Under all the circumstances disclosed by the record in this case as 
outlined above, the appellant must be held to have waived the requirement 
that the first premium be paid while the insured was in good health. We 
see no sufficient reason for disturbing the verdict of the jury. 

Judgment affirmed. Costs awarded to respondent. 

Budge, C. J., and Morgan, J., concur. 


SUPREME COURT OF IOWA. 


McDONALD 
v. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
(No. 32189.)* 


1. INSURANCE—RETURN OF PREMIUM—ACCEPTANCE—QUES- 

TION FOR JURY. 

Whether insured, when he accepted and receipted for overdue pre- 
mium returned to him by company in satisfaction of his claims under life 
policy, had sufficient mental capacity to comprehend the effect of such 
action upon his rights, held under the evidence a jury question. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
* Decision rendered, Nov. 16, 1918. 169 N. W. Rep. 352. 





14 Insurance Law Journal, Vol. 53. —_[Jan., 1919. 


2. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUM— 
WAIVER. 


Insurer may waive condition of life policy requiring payment of pre- 
mium within a certain time, and, when waived, such condition ceases to be 
available as a defense to an action on the policy. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE—LIFE INSURANCE—FORFEITURE—WAIVER. 

If insured to the knowledge of company relies and acts upon prom- 
ises of company’s agent that policy will not be forfeited for failure to 
pay premium within time stipulated in policy, or if company so acts that 
insured as an ordinarily reasonable person is led to believe that it waives 
the forfeiture, the courts will declare the waiver effectual. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


4. INSURANCE—FORFEITURE—WAIVER. 

Acts and conduct which are insufficient to constitute a technical es- 
toppel against a forfeiture for failure to pay premium within time stipu- 
lated in policy may be sufficient to effect a waiver. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


5. INSURANCE—WAIVER—PREMIUM—QUESTION FOR JURY. 
‘Whether insurer waived payment of second annual premium within 
time provided by life policy held under the evidence a jury question. 
(For other cases, see Insurance, Dec. Dig. §668[15.] 


6. ageless atti OF OVERDUE PRE- 


Receipt and retention by insurer of an overdue premium for an un- 
reasonable time, without giving notice of refusal to accept, will ne a 
waiver of forefeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


7. INSURANCE—WAIVER—AGREEMENT AS TO NOTICE—AP- 

PLICATION. 

Agreement in contract of insurance that notice to insured shall be 
sent to designated address should be limited in its application to such 
notices as may be required to give effect to terms of contract, and insurer 
cannot, by reason of such agreement and alleged compliance therewith, 
avoid effect of waiver by retention of premiums. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


8. INSURANCE—SETTLEMENT — DEFENSE — ACCEPTANCE OF 

PREMIUM RETURNED. 

If insured, when he accepted and receipted for overdue premium re- 
turned to him by company in satisfaction of his claim, was competent to 
transact business intelligently and understandingly, his act would be a 
complete defense to an action on the policy, although company had waived 
payment of such premium within time provided by policy. 


(For other cases, see Insurance, Dec.’ Dig. § 579.) 


9. INSURANCE—WAIVER—GENERAL AGENCY—EVIDENCE. 


Evidence held to warrant finding that agency of agent who accepted 
overdue premium on life policy was general within the meaning of that 
word as used in the law of agency. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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10. INSURANCE— “GENERAL AGENTS” OF LIFE INSURANCE 
COMPANY. 


Life insurance agents are rarely, if ever, “general” in the sense that 
they execute and deliver policies, as is often done in the business of fire 
insurance, but they often have and exercise general control or power with 
respect to the particular branch of the business committed to their hands, 
and to that extent at least are general agents. 


(For other cases, see Insurance, Dec. Dig. § 88.) 


(For other definitions, see Words and Phrases, First and Second 
Series, General Agency or Agent.) 


11. INSURANCE—LIFE INSURANCE—AUTHORITY OF AGENT. 


Authority of agents of life insurance company, so far as the public 
with whom they deal is concerned, is controlled, not so much by the terms 
of their employment or by the terms of the policies, which they procure, 
as by the things which the principal permits them to do and by the nature 
and extent of the business for which they are employed and permitted to 
carry on. 


(For other cases, see Insurance, Dec. Dig. § 87.) 


12, INSURANCE—ACCEPTANCE OF OVERDUE PREMIUM— 
RATIFICATION. 


That agent who accepted overdue premium on_life policy transcended 
his powers would be immaterial upon question of waiver if the company’s 
cashier, acting for the company with knowledge of the facts received and 
retained the money. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


Appeal from District Court, Clarke County; Thomas L. Maxwell, 
Judge. 

Action at law to recover upon a policy of life insurance. There was a 
directed verdict and judgment for the defendant, and the plaintiff appeals. 
Reversed and remanded. 


O. M. Slaymaker, of Osceola, for appellant. 
Henry & Henry, of Des Moines, and Temple & Temple, or Osceola, 
for appellee. 


Weaver, J. The plaintiff sues as assignee of Katherine E. McKee, 
the widow of Samuel C. McKee, deceased. Many of the material facts 
are the subject of no dispute. Among them, we mention the following: 
On February 15, 1915, the defendant life insurance company issued its 
policy for the sum of $2,000 upon the life of Samuel C. McKee, payable to 
his wife, Katherine E. McKee. At that time McKee paid the first year’s 
premium, $116, all or in part by giving his promissory note, which he 
subsequently took up. The policy provided for the payment of subsequent 
annual premiums at the same rate on the 9th day of February of each 
year until 20 of these premiums had been paid. The policy also provided 
for payment of dividends annually, which sums could, at the option of 
the insured, be ‘ ‘applied toward the payment of premiums.” Among other 
stipulations of the instrument, it was provided that— 

“All premiums are payable in advance at the home office or to any 
agent or agency or cashier of the society upon delivery on or before their 
due date of a receipt,” signed by an executive officer of the company. 

It was also provided that a grace of 31 days subject to an interest 
charge of 5 per cent per annum would be allowed for the payment of 
every premium after the first, during which period the policy should re- 
main in force. Another provision was as follows: 
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“Agents are not authorized to modify, or in event of lapse, to rein- 
state this policy, or to extend the time for payment of any premium or 
installment thereof.” 

Samuel C. McKee died on September 10, 1916. Very soon after the 
death of the insured, the widow by her counsel notified defendant of his 
death, called upon it to furnish blanks for the formal proof thereof, and 
demanded payment according to the terms of the contract. The defend- 
ant acknowledged receipt of these communications, but alleged that the 
policy had been forfeited by the failure of the insured to pay the second 
annual premium, and for this reason it refused to make payment or to 
acknowledge any liability therefor. 

Suit having been brought to enforce payment, the company made 
defense on the ground indicated. Trial was had to a jury, and, at the 
close of all the evidence offered by the respective parties, there was a di- 
rected verdict and judgment for the defendant. 

I. The vital inquiry in this case is whether as a matter of law the 
plaintiff failed to make a case on which she was entitled to the verdict 
of a jury. The plaintiff denies that there was any default in the payment 
of the second annual premium. Her testimony tends to show that she 
and her husband were residents of Des Moines, Iowa; that the policy 
was originally issued upon an application obtained from McKee at Des 
Moines by one J. A. Blum, an alleged general agent of the defendant, to 
whom the first premium was paid; that about the time the second pre- 
mium payment fell dwe, and before the contract days of grace had ex- 
pired, McKee being away from home, Mrs. McKee, the beneficiary in the 
policy, saw Blum, and told him of the absence of her husband and of her 
expectation of his early return, and said to the agent, if he wanted the 
payment then she would go to the bank and get the money for him; 
and that he replied that it was not necessary and he would wait until 
Mr. McKee came home. This conversation she says was repeated several 
times. She further says that Blum informed her that after applying the 
first dividend on the premium it would leave a remainder due thereon of 
about $101, and that she made a memorandum of it. Soon thereafter and 
about the expiration of the 31 days’ grace, she went to her husband, who 
was sick at St. Paul, Minn., and, having reported to him her under- 
standing had with Blum, he undertook to make payment of the premium 
in the following manner: On March 14, 1916, 33 days after the due date 
of the premiums, he wrote a letter to Blum and inclosed to him a check 
for $101. The letter and check were in the following form: . 


“St. Paul, Minn., March 14, 1916. 


“J. A. Blum: Please find inclosed check for $101.00. I know there 
is a small amount over this, but whatever it is, will pay when I come home. 
Mrs. McKee said you would let the matter rest until I came home, or I 
would have mailed check sooner. Yours truly, S. C. McKee.” 


“Dallas Center, Iowa, March 13, 1916. 


“Bank of Dallas Centre, 72-759: 

“Pay to Equitable Life Assurance Company, or order, $101.00 one 
hundred and one and no/100 dollars. 

“TSigned] Samuel C. McKee.” 

Insurance premium due February, 1916, $2,000.00 policy. 

This check was received by Blum and passed over with McKee’s let- 
ter to the company’s cashier at Des Moines, by whom it was indorsed and 
deposited to the credit of the company, and through the usual course of 
banking business was collected from the bank at Dallas Center on” March 
21, 1916. In this connection, the agency cashier who received the check 
from Blum testifies that on the same day he wrote and mailed a letter to 
McKee inclosing therein a conditional receipt for the money so remitted. 
The letter and receipt, he says, were in the following form: 
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Letter. 
“March 18, 1916. 

“Samuel C. McKee, St. Paul, Minn—Dear Sir: Your letter of the 
14th written to our Mr. J. A. Blum, inclosing a check for $101.00, in con- 
nection with the premium due February 9, 1916, on policy No. 1948164, has 
been referred to the undersigned for attention, and in this regard you 
should be advised that the amount of your check has been placed in 
escrow, for which I inclose a proper receipt. I desire to request that you 
kindly sign the attached declaration of health, which must be at this 
office no later than the 9th proximo, when restoration of this policy will 
have immediate attention. You have been previously advised that the 
said policy lapsed as to February 9th. 

“In reference to your remittance of $101.00, kindly be advised that it 
is sixty-eight (68) cents short. This is made up as follows: 


Receipt. 


“The Equitable Life Assurance Society of the United States, 165 Broad- 
way, New York City. 
Receipt No. 66051. 
“Agency at Des Moines, Iowa, 3/18/1916. 

“Received from Samuel C. McKee one hundred one and 00/100 dollars 
($101.00) offered for on account annual prem. less dividend due Feb. 9th, 
1916, policy No. 1948164—reinstatement pending. 

“Said sum is received only for transmission to the home office of the 
society in New York for the account of the depositor, and the society is 
in no way committed thereby to the acceptance thereof for the purpose 
offered nor to any action in the premises, and nothing herein or con- 
nected with the receipt of said sum shall be held to waive any default in 
payment of any premium, interest or other sum due, or to extend the 
time for payment of any premium, interest or other sum, or in any man- 
ner to affect the rights of the society under any policy or contract of 
insurance or otherwise. If the said amount be not accepted by the 
society for the purpose offered it will be returned to the depositor upon 


demand. 
“C. H. Nicolet, D. S., Agency Cashier.” 


There is-also the copy of another letter of same date and of similar 
import directed to McKee at “508 Observatory Building, Des Moines, 
Iowa,” which the cashier testifies he wrote and mailed. Still other com- 
munications put in the record were mailed to McKee, he says, at different 
dates during the spring and summer of 1916, urging and advising him to 
take the necessary steps for the reinstatement of his insurance. The same 
witness further says that on April 26th, 42 days after the receipt of the 
money, he sent McKee another letter as follows: 

“April 26, 1916. 


“Samuel C. McKee, 508 Observatory Building, City—Dear Sir: Re 
Policy No. 1,948,164. We are refunding herewith your deposit of $101.00 
in connection with the premium due February 9, 1916, on this policy, and 
beg to state that in your not furnishing us with a medical certificate of 
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your good health, we have been unable to consider the reinstatement of 
this policy, which lapsed February 9, 1916, for the nonpayment of the pre- 
mium then due. Therefore, we are making the return of this deposit. 
“We will be glad to open this matter up again on receiving the re- 
quirements as set forth above, or in arranging a reinstatement, and trust 
you will make such application at once. 
“Yours truly, — C. H. Nicolet, Cashier.” 


This letter inclosed a check for $101 payable to the order of Samuel 
McKee “for return deposit a/c policy No. 1948164 as per statement of 
account No. 24110,” and indorsed thereon were the following printed 
words: 


“Received of the Equitable Life Assurance Society of the United 
States the within amount in settlement of account as stated.” 

It is stipulated by the parties in the record of the trial that on May 3, 
1916, this check was deposited to the credit of McKee in the National 
Bank of Commerce of St. Paul, Minn.; that it was duly collected and 
proceeds credited to McKee, and the same has been drawn from the bank 
by his administrators. The plaintiff offered evidence from which the jury 
could find that neither the alleged letter of March 18th from the com- 
pany’s cashier, notifying McKee that the check sent to Blum was accepted 
only upon certain conditions, nor any of the other communications of a 
later date alleged to have been sent to him by the company, were ever 
received by or made known to McKee, with the exception of the one of 
April 26th containing the check for the return of the $101. 

[1] To counteract the effect of McKee’s act in receiving the com- 
pany’s check for a return of the money and placing the same in the bank 
to his credit, the plaintiff offered evidence tending to show that her hus- 
band was at the time sick and so enfeebled in body and mind as to be 
incompetent for the transaction of business and unable to intelligently 
comprehend the effect of such action upon his rights. This showing was 
met by the defendant with other evidence tending to show the menta! 
competency of the insured at that time. This issue was clearly one of 
fact which, unless plaintiff is to be held as a matter of law to have 
failed to establish either payment or waiver of payment of the second 
annual premium within the time prescribed by the policy, should have 
been submitted to the jury. 

It appears to have been the opinion of the trial court that Blum, even 
if he be regarded as a general agent, was not shown to have any authority 
to waive or extend the time for payment of the premium, and, as it was 
conceded that the payment of $101 was not remitted until two or three 
days after the expiration of the grace of 31 days, there was a forfeiture 
of the insurance. The court also held that the act of the company’s 
cashier in receiving and collecting the check from McKee could not be 
held a waiver of the forfeiture, and that the acts of the cashier and the 
company in respect thereto must be construed with reference to the con- 
ditions embodied in the cashier’s receipt for the money, to the effect that 
such payment was accepted subject to the production of a proper health 
certificate by McKee. Having this view of the record, the court further 
held that, forfeiture being complete, the mental condition or competency 
of McKee at the time the money was returned could have no material 
bearing upon the rights of the parties. To the exceptions taken to these 
rulings we now turn our attention. 

Is there any evidence from which we can say that the insured was 
justified in relying upon the authority of Blum to accept payment of the 
premium after it became due? 

[2] That the company had the right to stand upon the terms of its 
policy and refuse to receive payment of the premium after the expiration 
of the grace of 31 days therein provided for, cannot be denied. It is 
equally true that these restrictions and limitations are provided by the 
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insurer for its own protection, and it may waive any or all of them; if it 
shall so elect. If it does waive them, or any of them, and the insured acts 
hereon, then the rule, regulation, or condition: so waived ceases to be 
available as a defense: to an action on the policy. The company being a 
corporation can manifest its intent through its officers and agents only, 
and, when the question of an alleged waiver arises, its acts by and 
through such officers and agents become a matter of material inquiry. 
Limitations upon the authority of agents with respect to payment of pre- 
miums are quite commonly, if not generally, found in life insurance poli- 
cies, and the question whether in given instances they may be held to 
have been waived has often had the consideration of the courts. 

It may be said at the outset that the precedents, though numerous, 
fall into two more or less widely diverging lines. In some of the older 
states the courts early construed policy limitations and conditions with 
respect to the authority and acts of the insurer’s agents quite strictly, and 
policy holders and beneficiaries seeking to establish waivers thereof found 
little encouragement in the decisions. It was not long, however, before 
the disinclination to allow forfeitures of insurance save for clearly good 
cause led to a more liberal policy, which is now observed by practically all 
the courts of the country. In our own state, the question had its first 
thorough examination in Viele v. Insurance Co., 26 Iowa, 9, 96 Am. Dec. 
83, where it was held in’ substance that, no matter how strict the condi- 
tions of the policy, they are made by the insurer for its own protection 
and benefit and may be waived or disregarded if it so elects, and, as a 
corporation can act only by or through its officers and agents, a waiver 
by them may, under some circumstances, become binding upon the corpo- 
ration which they represent To quote from the decision in the cited case: 

“Circumstances proving that the party treated the contract as sub- 
sisting and not forfeited, a course of dealing consistent only with that hy- 
pothesis, and acts and declarations whereby the other party was induced 
to believe that the condition was dispensed with or forfeiture waived, 
will be sufficient to preclude setting up of the breaches of the condition 
as a defense.” 

And without further multiplying citations upon this question, we 
quote from the Supreme Court of the United States the statement of the 
generally recognized rule as follows: 

“Courts are always prompt to seize hold of any circumstances that 
indicate an election to waive a forfeiture, or agreement to do so, on which 
the party has-relied and acted. Any agreement, declaration, or course of 
action, on the part of an insurance company, which leads the party insured 
honestly to believe that by conforming thereto a forfeiture of his policy 
will not be incurred, * * * will and ought to estop the company from 
insisting upon the forfeiture, though it might be claimed under the express 
letter of the contract.” Ins. Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841. 

[3] This is not saying that the mere promise or agreement of the 
agent contrary to the express terms or limitations of the policy will 
operate to estop or prevent the company from insisting upon a forfeiture, 
but if, the insured to the knowledge of the company relies and acts upon 
such promise or agreement and in such reliance pays his money to the 
company, or if the company so acts in the premises that the insured as an 
ordinarily reasonable person is led to believe that it waives the condition 
or waives the forfeiture, the courts will be prompt to declare the waiver 
effectual. We quote again from the opinion of this court in the Viele 
Case, where it says that, although the policy explicitly declares that upon 
the breach of certain conditions the policy will become void, yet this means 
no more than that upon the violation of such condition the policy will 
become void at the option of the insurer; and if the company waives the 
breach “the contract stands as if no [such] breach had occurred.” Or, as 
said by the Minnesota court: 


“A contracting party cannot so tie his own hands, so restrict his own 





20 Insurance Law Journal, Vol. 53. [Jan., 1919. 


legal capacity for future action, that he has not the power, even with the 
assent of the other party, to bind or obligate himself by his future action 
or agreement contrary to the terms of the written contract.” Lamberton 
v. Ins. Co., 39 Minn. 218, 39 N. W. 76, 1 L. R. A. 222. 

Speaking of a policy provision providing that no waiver of its terms 
could be made except by the insurer’s president or secretary, and then to 
be indorsed in writing upon the policy, the Wisconsin court has said: 

“We must hold, however, that such attempted restrictions upon the 
power of the company, or its general officers or agents acting within the 
scope of their general authority, to subsequently modify the contract and 
bind the company in a manner contrary to such previous conditions in the 
policy, are ineffectual. Especially is this true in respect to a foreign in- 
surance company, whose officers are practically inaccessible to the assured.” 
Reniex v. Ins. Co., 74 Wis. 89, 42 N. W. 208; Dick v. Ins. Co., 92 Wis. 46, 
65 N. W. 742. 

[4] Acts and conduct which are insufficient to constitute a technical 
estoppel against a forfeiture may yet be sufficient to effect a waiver. 
Hollis v. Ins. Co., 65 Iowa, 454, 21 N. W. 774; Corson v. Ins. Co., 113 
Iowa, 641, 85 N. W. 896; Bloom v. Ins. Co., 94 Iowa, 359, 62 N. W. 810. 
In King v. Ins. Co., 72 Iowa, 315, 33 N. W. 692, this court reaffirms the 
Viele Case, saying: ‘ 

“Tt has become the settled law of this state, and no one now ques- 
tions its binding authority upon this court. Under the doctrine of that 
case, any condition of a contract of insurance may be waived * * * 
by the * * * company. The only question about which any controversy 
can arise is whether the company had notice, and thereby waived the con- 
ditions. That is a question of fact; and, if the evidence warrants the 
finding that it did have such notice, it is an end of the case. And this 
depends upon the relation that Ayers (the alleged agent) sustained to the 
company.” 

Without further reference to the precedents, of which there are 
many, upon this phase of the case, let us now turn to a few cases in which 
a practical application of the principle has been made. 


In Ins. Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841, action was 
brought upon a life insurance policy which, as in this case, was condi- 
tioned upon prompt payment of the yearly premium as it should fall due. 
It was also, as in this case, further provided that “agents for the com- 
pany are not authorized to make, alter, or discharge contracts, or waive 
forfeitures.” The insured resided at Columbus, Miss., and the policy was 
procured through a local agent to whom the first premium was paid. 
Before the next premium was due, the agency at Columbus was revoked 
and the insured was notified to pay it to a firm of agents at Savannah, 
Ga. Later he was notified to pay premiums to an agent at Vicksburg, 
Miss., and this he did for several years, but failed to pay the one falling 
due in November, 1871, and with this premium unpaid he died the follow- 
ing January. The only showing made in excuse for this default was the 
testimony of the son and the banker through whom the deceased had 
made former payments that, if any notice had been given to deceased as 
to where and to whom to make the payment, they knew nothing of it, 
and that the insured had the money to pay the premium had notice been 
given. It was also shown that, after the premium was due and payable, 
the banker telegraphed to the Savannah agency inquiring to whom pay- 
ment should be made, and received answer to apply to the Vicksburg 
agency, and from this agency directions were received to make payments 
to a certain subagency at Macon, Miss., where the receipt would be found. 
The money was then sent to the agents at Macon, who refused to accept 
it unless accompanied by a health certificate. This demand could not be 
complied with, for the insured was then sick and died a few days later. 
The company also produced a witness from the agency at Macon who 
testified that before the premium became due he mailed to the insured a 
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notice addressed to him at his home in Columbus, 30 miles from Macon, 
to make the payment to the agents at that place and that they held the 
proper premium receipt. 

It will be seen that the cited case is in many essential respects not 
unlike the case at bar. They are quite alike in the fact that the waiver 
relied upon in each case is to be found, if at all, in the acts or omissions 
of agents, and that in each the policy provides that the company’s agents 
have no power to waive forfeitures. It is with reference to the case as 
above stated that the court uses the language hereinbefore quoted con- 
cerning the disposition of the courts to refuse to uphold forfeitures where 
the policy holder has been misled by the acts of the company and its 
agents. In that case the trial court charged the jury that if payment of 
premiums before the default had been made by the insured to such agents 
as the commpany had from time to time given him notice, and that no 
notice was given before his last premium fell due where and to whom to 
pay it, and that as soon as he did receive such notice he did tender pay- 
ment, and that the failure to pay before default was caused by his failure 
to receive the proper notice, then the policy was not forfeited. This 
instruction was sustained on the appeal and the company held liable on 
the policy. It will be observed that there was a conceded failure to pay 
the premium when due, and that the tender of payment was not made 
until several weeks after the default and while the insured was at the 
door of death. The policy in that case contained no provision requiring 
the company to give notice each year where or to whom payment of pre- 
mium should be made. Indeed, it had but recently been held by the 
same court, in construing another policy of the same company, that the 
legal effect of the contract was to make the premiums payable at the 
home office of the company in New York City (Life Ins. Co. v. Davis, 95 
U. S. 425, 24 L. Ed. 453), yet it was here held that under the circum- 
stances stated the failure of the company or of its agent to give the 
notice was a waiver of the right to forfeit the policy for nonpayment of 
a premium. It is also quite pertinent here to notice that, as in the case 
at bar, the agency charged with the collection offered direct evidence that 
it did send the notice by mail in due time to the insured at his proper 
address, and that the evidence that such notice was not delivered or re- 
ceived by the insured is even more definite and conclusive than is the 
evidence upon the life proposition in the instant case, and yet the question 
of fact so raised was found sufficient to take it to the jury. 

In Ins Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689, the policy, like those 
already mentioned, provides that agents have no power or authority to 
waive forfeitures, and it was held that, where the agents were accustomed 

‘to disregard this restriction and to extend the time for payment of pre- 
miums, a forfeiture for nonpayment of premiums, a forfeiture for non- 
payment on contract time was waived. Speaking of the policy restrictions, 
the court says: 

“These terms, had the company so chosen, it could have insisted on. 
But a party always has the option to waive a condition * * * in his 
own favor. The company was not bound to insist upon a forfeiture, 
* * * but might waive it, * * * and whether it did exercise ‘such 
option or not was a fact provable by parol evidence, as well as by writing.” 

In a subsequent case, Insurance Co. v. Doster, 106 U. S. 30, 1 Sup. 
Ct. 18, 27 L. Ed. 65, the cases already cited are reaffirmed, and it was there 
held that, where the policy permits the insured to apply his dividends as 
a payment upon his annual premiums, a forfeiture would not take place 
until the insured had been notified of the applicable dividend and of the 
remainder necessary for him to pay in addition thereto. See, also, to the 
same general effect, Ins. Co. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671, 36 
L. Ed. 496. 

It has been held by the Tennessee court that, where the insured had 
been led to omit the payment due because of the agent’s direction to wait 
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until called upon by the collector, there was no forfeiture. Ins. Co. v. 
Fallon, 110 Tenn. 736, 77 S. W. 941. : , 

Also, as having more or less direct bearing upon the questions raised 
by this appeal, see Arnold v. Ins. Co., 3 Ga. App. 685, 60 S. E. 475; Ins. Co. 
v. Whetzel, 29 Ind. App. 658, 65 N. E. 17; Sweetser v. Association, 117 
Ind. 97, 19 N. E. 722; McCall v. Sustair, 161 N. C. 213, 76 S. E. 623; 
Grand Lodge v. Smith, 76 Kan. 514, 92 Pac. 712; Graham v. Ins. Co., 72 
N, J. Law, 298, 62 Atl. 681; Warnebold v. Lodge, 83 Iowa, 23, 48 N. W. 
1069; Ins. Co. v. Pruett, 74 Ala. 498; McCorkle v. Association, 71 Tex. 
155, 8 S. W. 519. Quite in point in fact and in principle is the very recent 
case, National Co. v. Clayton (Okla.) 173 Pac. 356. 


[5] In the light of the law as thus indicated, let us look to the facts 
which the jury could have found under the evidence. It could have found 
that, very shortly before the period of grace provided for by the con- 
tract, the company’s agent, Blum, went to the office of the insured for the 
purpose of collecting the second yearly premium; that he there met Mrs. 
McKee, the beneficiary named in the policy, who informed him that her 
husband was temporarily absent and expected to return, but if the agent 
desired she would go to the bank and get the money to pay him; that the 
agent said it was not necessary and that the matter could wait until Mc- 
Kee returned; that very soon thereafter the wife went to her husband in 
St. Paul and there informed him of the understanding with the agent, and 
relying and acting thereon he wrote the letter and inclosed the check set 
out in the foregoing statement and mailed it to Blum; that the letter was 
received at the agent’s office in the city of Des Moines, and both papers, 
letter and check, were passed into the hands of the company’s district 
treasurer at the same agency; that although the check was so sent about 
three days after the expiration of the period of grace the treasurer re- 
ceived it, cashed and placed the same to the company’s credit, and retained 
it for a period of about 40 days before returning it to McKee. The jury 
could also have found that McKee sent the check honestly believing and 
understanding that, although the payment was three days in default, yet 
the favor extended to him by the company or by the agent, or both, was 
keeping the door open for its receipt. That understanding and belief, 
whether well or ill founded, was clearly indicated on the face of the letter 
and check, and neither Blum nor the treasurer could have failed to per- 
ceive it. They were self-explanatory. He was not asking or demanding 
reinstatement. He did not understand that reinstatement was needed. 
He was tendering a payment which he believed he had an unconditional 
right to make and thereby preserve and extend his insurance for another 
year. Whatever may have been the true relation of Blum to the com- 
pany, or the technical extent of his powers as an agent, there is no ques- 
tion but the treasurer was authorized to represent the company in the 
collection of premiums, and his acts in transacting the business intrusted 
to him were the acts of the company. Let it be conceded for the pur- 
poses of this case that the company, through him, being thus advised of 
the act of Blum and of McKee’s reliance and action thereon, could have 
repudiated the act of Blum as being unauthorized and treated the insur- 
ance as forfeited, and because thereof could have rightfully refused to 
accept or retain the money. This it did not do. It took the money. 
True, the cashier asserts that he refused to accept it as payment of the 
premium, but that he collected the check and continued to hold the money 
conditionally only, to be finally accepted if the insured should satisfy the 
company’s demand for a health certificate. But the payment had not been 
tendered or made for any stich purpose. The condition was one imposed 
or sought to be imposed by the company without any agreement or con- 
sent of the insured, either express or implied. It was a use of the money 
for another and different purpose, than the one for which it had been 
remitted. 
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[6] The rule of law, as well as of reason, required the company, if it 
proposed to assert a forfeiture of the insurance, to return the money at 
once to McKee, stating the reason for the refusal to accept. Receipt and 
retention by the insurer of an overdue premium is universally held to 
operate as a waiver of forfeiture for the failure to make such payment on 
time, and the waiver will be effectual here unless this result is to be 
avoided by the defendant’s evidence that it accepted the money only on 
the conditions named. We are aware that some courts have held that a 
temporary retention of an overdue payment to give the insured opportunity 
to secure a reinstatement will not, under all circumstances, waive the de- 
fault, and without stopping to consider the soundness or propriety of this 
rule, we may, for the purposes of this appeal, concede the authority of 
the precedents referred to. But even with this concession the question 
remains one of fact and not of law. No case goes to the extent of saying 
that the company may so retain the money as a matter of right without 
the consent, express or implied, of the person insured who pays it. Every 
principle of law and fair dealing requires that, if the company proposes 
to reject the payment of the premium and hold the money for another 
purpose, it shall promptly notify the insured of that fact and give him op- 
portunity to say for himself whether he desires the money to be so used. 
Retention of the money an unreasonable length of time without giving 
such notice will necessarily work a waiver of the forfeiture. It is true 
that the cashier testifies he did send McKee a notice by mail, addressed to 
him both at Des Moines and St. Paul, that the money was being held 
conditionally; but there is no evidence that such notice was ever received 
or delivered. On the contrary, there is evidence fairly tending to nega- 
tive any such receipt. Assuming then, that no actual notice of that nature 
was ever given to the insured until about the time the money was returned 
some 40 days after its payment, what is the effect of such omission or 
delay? The law applicable to such a situation is clearly and forcibly stated 
by the Massachusetts court in Shea v. Association, 160 Mass. 289, 35 N. E. 
855, 39 Am. St. Rep. 475, where the insurer received the money for an 
overdue premium and, as in this case, claimed to have receipted for it 
conditionally awaiting the production of a health certificate and to have 
sent the same to the insured by mail. In holding the plea unavailable to 
the defense, the court says: 


“The money was tendered unconditionally; and if the company should 
retain it without objection, it would be held to assent to the terms of 
the payer. One who receives and retains money which is sent to him to 
be kept on certain terms must be deemed to assent to those terms if he 
keeps the money, unless he makes it known to the sender that he will 
only keep the money on some other and different terms; and, if he 
seeks to establish different terms while keeping the money, it rests upon 
him to make that fact known. If the defendant would establish different 
terms from those upon which the money was sent, it must do something 
to make it known that its acceptance and retention of the money were 
conditional. It could not impose a condition binding upon Shea merely 
by determining in its own mind to do so. A secret vote of the directors 
that they would keep the money, but that the payment should be deemed 
valid only in case Shea was then in good health, would be of no avail. An 
uncommunicated condition is no condition. The company must certainly 
take some step to inform Shea or his agents that the money, though re- 
tained, would not not be held upon the terms which it was sent. This duty 
arose from its actual retention of the money, which was sent on specified 
terms. To keep the money, and insist on different uncommunicated terms, 
would savor of fraud. Good faith required that the defendant should not 
remain passive, but should do something, if it objected to the payments 
being considered unconditional. But then, how much was it incumbent on 
the defendant to do? Must it be held to bring notice home to Shea or 
his agents, or was its duty satisfied by merely posting its communication 
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in the mails? There is nothing in the policy, or * * * rules of the 
company annexed thereto, or in the by-laws, providing that such an effect 
shall be given to mailing a communication of this character. No fact is 
stated from which a request can be implied or inferred from Shea that 
the company should communicate such a condition in that way. In the 
absence of any stipulation in the contract between the parties, or in the 
rules of the company, or of any express or implied request on the part 
of Shea or his agents, or those acting for him, we are acquainted with no 
rule of law under which he can he held to be bound by the defendant’s 
act of imposing a condition upon its acceptance and retention of the 
money, unless notice of such condition is actually brought home to him 
or to those acting for him. There is some analogy between this case and 
the ordinary case where one is under a duty to make a payment of money. 
If he uses the mail for that purpose, without express or implied authority, 
he must take the risk of the payment reaching its proper destination. 
Gurney v. Howe, 9 Gray, 404 [69 Am. Dec. 299]; Crane v. Pratt, 12 
Gray, 348.” 

_ The same rule is recognized in Rockwell v. Ins. Co., 20 Wis. 335. 
Such, also, is the effect of the holding in the Eggleston Case, supra, and 
in McQuillan v. Ins. Co., 112 Wis. 671, 87 N. W. 1069, 88 N. W. 925, 56 
L. R. A. 233, 88 Am. St. Rep. 986. 

[7] Counsel for appellant endeavor to avoid the effect of this rule by 
saying that in the contract of insurance in this case it was agreed that 
notices to the assured should be sent to a designated address in Des 
Moines, and that the cashier of the company testifies that he did send a 
conditional receipt and notice to such address, and this is all which could 
be required. Our examination of the contract as shown by the printed 
record does not disclose any agreement of that nature, and, even if it did, 
we do not think it would affect the rights of the parties as to this par- 
ticular notice if one was in fact mailed. The agreement, if any, as to post 
office address, should be limited in its application to such notices as may at 
any time be required to give effect to the terms of the contract. There is 
no provision in the contract by which the company reserved the right to 
retain a rejected payment of premiums for any other purpose, and, if it 
desires or proposes so to do, it ought to be held to the rules which the 
law provides for cases of that nature. 

It follows that, under the evidence in this case, questions of fact 
arose whether the company did or did not in truth elect to insist upon the 
forfeiture of the insurance; whether its retention of the money of the 
insured was or was not conditional upon the production of a satisfactory 
health certificate and the reinstatement of his insurance; whether notice 
of such condition was or was not given to the insured; and, if so, 
whether it was given with reasonable promptness. If upon these ques- 
tions the findings were in plaintiff's favor, then a further finding that the 
company waived the alleged forfeiture could not have been properly set 
aside as being without support in the record. 

[8] II. Thus far we have given no attention to the effect of the 
return of the money upon the rights of the parties. That the money was 
eventually returned was conceded, and, if McKee was at that time of sound 
mind and competent to transact business intelligently and understandingly, 
his act in accepting and receipting for it in satisfaction of his claims 
under the policy would doubtless be a complete defense to this action; 
for, no matter how perfect his right to deny the forfeiture of his insur- 
ance, he had also the right to compromise or settle and release his claims 
in consideration of a return of his payment. It is alleged, however, and 
evidence was offered tending to prove, that he was then unsound in mind 
and body and by reason thereof was unfit and incompetent to enter into a 
binding agreement of that nature If the jury should find this to be true, 
then it would be the right of the claimant under the policy to have that 
transaction and agreement treated as being without force or effect; and 
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leged agreement of settlement had never been made. Hucks v. Ins. Co., 166 
leged aggreement of settlement had never beenmade. Hucks v. Ins.Co., 166 
Iowa, 532, 142 N. W. 883, L. R. A. 1915A, 872; Nutter v. Ins. Co., 156 
Towa, 539, 136 N. W. 891. 

{9] III. Counsel on either side have given considerable attention to 
the question whether Blum was a general or special agent of the com- 
pany. We have not given the question any prominence in the discussion 
because we have not thought it vital to a determination of the appeal. We 
think, however, that the evidence would warrant a finding that his agency 
was “general” within the meaning of that word as used in the law of 
agency. He, with the cashier, appears to have had general, though pos- 
sibly not exclusive, charge of the defendant’s business in the Central dis- 
trict of Iowa, consisting of a dozen or more counties; that his title was 
that of “agency manager”; that he had the power to appoint, superintend, 
and remove local agents; that he, himself, took McKee’s application for 
the insurance and subscribed his name upon the printed blank over the 
words, “General agent”; that he allowed McKee to give his note or notes 
for the first premium which he afterwards collected, and when the second 
year’s premium became due he took up the matter of collecting that also. 
Moreover, the defendant was a New York corporation and, so far as the 
record discloses, the agency manager and the cashier were its only repre- 
sentatives at Des Moines through whom it came in touch with its policy 
holders and patrons. 

[10] Life insurance agents are rarely, if ever, “general” in the sense 
that they execute and deliver policies as is often done in the business of 
fire insurance; but they often have and exercise general control or power 
with respect to the particular branch of the business committed to their 
hands, and to that extent at least they are general agents. The fact that 
the agent represents a foreign company and is the only visible or only 
convenient medium of approach to such corporation has been recognized 
by the courts as a fact to be considered in such cases. See, for example, 
Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617, where the subject is 
discussed with characteristic clearness and vigor by Mr. Justice Miller. 
See, also, Viele v. Ins. Co., supra, and note to Johnson v. Ins. Co., 107 Am. 
St. Rep. 122. 

[11, 12] The authority of agents, so far as the public with whom they 
deal is concerned, is controlled, not so much by the terms of their em- 
ployment, or even by the terms of the policies which they procure for 
applicants, as by the things which the principal permits them to do and 
by the nature and extent of the business for which they are employed and 
permitted to carry on. But, as we have before said, so far as the agent 
Blum is concerned, if he transcended his powers in promising an exten- 
sion of time of payment a few days and thereby induced the insured to 
send him the check, and the cashier, acting for the company and knowing 
that fact, received and retained the money, it would be a ratification of 
the unauthroized act, and the forfeiture would thereby, be waived, unless 
that effect is found to be obviated either by prompt notice to the insured 
or by a subsequent valid settlement and discharge of his claim as herein- 
before indicated. Hodsdon v. Ins. Co., 97 Mass. 144, 93 Am. Dec. 73. 

The motion of the defendant for a directed verdict should have been 
denied. 

For the reasons stated, the judgment of the district court will be 
reversed, and cause remanded for a new trial. 

Reversed and remanded. 

Preston, C. J., and Gaynor and Stevens, JJ., concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


UNTERBERG 
v. 


NEW YORK LIFE INS. CO.-* 


INSURANCE—LIFE INSURANCE—POLICY ISSUED ON RATED- 
UP AGE—MISSTATEMENT—QUESTION FOR JURY. 


In action on life policy issued on “rated-up age.” insurer, seeking to 
enforce term of policy that, if assured had misstated age, face value of 
policy should be proportionately reduced, was entitled to go to jury on 
question whether assured had misstated age, 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from City Court of New York, Trial Term. 

Aetion by Rachel Unterberg against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
new trial granted. 


Argued October term, 1918, before Guy, Bijur, and Mullan, JJ. 


James H. McIntosh, of New York City (Louis H. Cooke, of New 
York City, of counsel), for appellant. 
Louis Manheim, of New York City, for respondent. 


Biyur, J. This action was brought to recover $1,000, the amount of 
a policy of life insurance issued by the defendant upon the life of plain- 
tiff’s husband; she being named therein as beneficiary. 

It is quite clear from the policy and the papers annexed thereto that 
it is issued upon a “rated-up age”; that is to say, that (for reasons which 
are not material, and which defendant was prevented from showing at 
the trial) the face value of the policy is promised to be paid by the de- 
fendant on the basis of a premium calculated upon the actual age of the 
assured plus 12 years—the result being called the “rated-up age.” In his 
application the assured states his age as 44 years. The policy was there- 
fore issued, and the premiums charged, on the basis of 56 years, and that 
fact is mentioned in a rider or “amendment” attached to the policy. The 
policy also contains a provision: 

“Tf the age of the insured has been misstated, the amount payable 
hereunder shall be such as the premium paid would have purchased at the 
correct age rated up by 12 years.” 

It was claimed by the defendant that the assured had misstated his 
age as 44 years, when in point of fact he was 56; and the defendant 
therefore tendered and paid into court $636.58, the amount of insurance 
which the premium paid by plaintiff’s intestate would have purchased, had 
he stated his age correctly as 56, which, under the terms of the policy, 
would have given him a “rated-up age” of 68 years. Apparently some 
confusion has arisen from the coincidence that the “rated-up age” on the 
policy as it stands would be 56 years, the true age of the insured. That 
coincidence, however, is palpably immaterial. 

Appellant urges, and I think correctly, that it was entitled to go to 


* Decision rendered, Nov. 1, 1918. 172 N. Y. Supp. 241. 
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the jury on the question whether the assured had “misstated his age” at 
the time of his application for the policy. It will be observed that cases 
variously cited in the briefs of respective counsel relating to the applica- 
bility of section 58 of the Insurance Law (Consol. Laws, c. 28), such as 
Archer v. Equitable Life Assurance Soc., 218 N. Y. 18, 112 N. E. 433, 
cases in regard to the waiver of misrepresentation, like Russell v. Pru- 
dential Ins. Co., 176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656, and 
Gioia v. Mertopolitan Life Ins. Co., 97 Misc. Rep. 380, 161 N. Y. Supp. 
234, following Sternaman v. Metropolitan Co., 170 N. Y. 13, 62 N. E. 763, 
57 L. R. A. 318, 88 Am. St. Rep. 625, have no bearing upon the contro- 
versy before us. There is no doubt that the entire contract was con- 
tained in the policy and the papers attached thereto, and defendant does 
not seek to avoid the policy because of plaintiff’s misrepresentation, but 
only to enforce an express term of the contract that, if the assured has 
misstated his age, the face value of the policy shall be proportionately re- 
duced. The question whether or not he misstated his age at the time he 
applied for the insurance was therefore a material and decisive issue of 
fact to be determined by the jury. 

Judgment reversed, and a new trial granted, with costs to appellant to 
abide the event. All concur. 


SUPREME COURT OF NORTH CAROLINA. 


GRAHAM 
v. 


‘ 


MUTUAL LIFE INS. CO. OF NEW YORK. (No. 322.)* 


1, INSURANCE—LIFE INSURANCE—UNATTACHED PAPER. 
Paper containing illustrations of how insurance options would even- 
tuate, not attached to policy, not referred to therein, and not seen or rati- 
fied by any officer of insurer, but drawn up merely by its local soliciting 
agent, was not a part of the insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 151[1].) 


2. INSURANCE— POWER OF AGENT—LIFE INSURANCE SO- 
LICITOR. 
A mere local soliciting agent for a life insurance company was with- 
out power to bind the company in relation to the terms of a contract of 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


5. INSURANCE—LIFE INSURANCE—EXPRESSION OF CON- 

TRACT IN POLICY—STATUTE. 

Contention of insured under life policy that terms were modified by 
form filled out by insurer’s local agent was precluded by Laws 1899, c. 54, 
§ 57 (Pell’s Revisal, § 4775), providing no company or agent can make 
any contract of insurance other than as plainly expressed in policy. 

(For other cases, see Insurance, Dec. Dig § 133.) 


* Decision rendered, Oct. 30, 1918. 97 S. E. Rep. 6. 
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7. INSURANCE—MISTAKE OF AGENT—IMPUTATION. 


Mistake of local soliciting agent of life insurance company in relation 
to terms of policy, which company did not authorize or ratify cannot be 
imputed to it as basis for reformation of policy to include extrinsic in- 
strument drawn by agent. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


8. INSURANCE—LIFE INSURANCE—DUTY TO RETURN POLICY 

—LACHES. 

If life policy issued did not embody terms contracted for, it was 
insured’s duty to return it to insurer at once and decline to accept it; 
and where, instead of so doing, she kept it for 15 years without taking 
action, her supposed rights are barred by laches. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


9. INSURANCE—LIFE INSURANCE—MUTUAL COMPANY—DIS- 
CRIMINATION. 


A mutual life insurance company being forbidden to discriminate be- 
tween policy holders, any agreement which would result in payment of 
larger proportionate dividends to one, made by reforming policy to incor- 
porate extrinsic instrument, would be illegal and void. 


(For other cases, see Insurance, Dec. Dig. § 59.) 


Appeal from Superior Court, Orange County; Bond, Judge. 

Action by Annie C. Graham against the Mutual Life Insurance Com- 
pany of New York. From a judgment of nonsuit, plaintiff appeals. Af- 
firmed. 


The court, at conclusion of the evidence, rendered the following judg- 
ment: ‘ 

This cause coming on to be heard, all parties being before the court, 
upon consideration of the pleadings and the relief demanded, it appears 
the defendant company now and at all times had admitted the rights of 
the plaintiff to be exactly as provided in the policy issued, and plaintiff 
claims the right to certain additional relief not provided for by the terms 
of the written policy, but based on a paper not attached to nor referred to 
in said policy, but which paper was sent to plaintiff’s father Novemebr 5, 
1901, by agent of company. The court is of opinion that the action is one 
brought to reform a written contract, by inserting in it additional provi- 
sidns alleged to have been omitted by mutual mistake of the parties. 

At the close of the plaintiff’s evidence, defendant moves for judgment 
as of nonsuit. After considering the evidence and argument, the court is 
of the opinion that there is no evidence tending to prove any omission in 
the policy of any provision by mistake of the parties, and is further of the 
opinion that, if any such mistake had been made, the action to reform 
said policy, if any cause of action existed, is barred by the statute of 
limitations. It is further adjudged, ordered, and decreed that the motion 
by the defendant for judgment as of nonsuit be and the same is hereby 
allowed and sustained, and judgment as of nonsuit is hereby entered as to 
plaintiff's action. 

Plaintiff appealed. 


V. S. Bryant, of Durham, John W. Graham, of Hillsboro, P. C. 
Graham, of Durham, and A. H. Graham, of Hillsboro, for appellant. 

James H. Pou, of Raleigh, and S. M. Gattis, of Hillsboro, for ap- 
pellee. ' 


Brown, J. The basis of this action is an insurance policy, denominated 
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a guaranteed compound interest gold bond, limited payment, dated No- 
vember 6, 1901, maturing in 15 years, and issued upon the life of plaintiff. 
The specific relief demanded is: 

“That the guaranteed cash value of the policy may be surrendered to 
purchase a paid-up participating gold coin policy for $10,000, and that the 
company pay thereon an annuity for her life from November 6, 1915, 
equal to 3 per cent, or $300, and that the surplus as apportioned be paid 
in gold coin. That if necessary the policy be reformed to include these 
guarantees, which were the foundation of the contract of insurance, and 
omitted from the policy because of mutual mistake.” 

The defendant denies that the contract contains any guaranty of a 
participating gold coin policy for $10,000, together with a further guaranty 
of a life annuity of 3 per cent, or $300, thereon, and avers its readiness at 
all times to discharge the conditions of the policy as written. It is ad- 
mitted that the policy dated November 6, 1901, contains no such provi- 
sion; but the plaintiff relies upon a printed paper, Exhibit 2, with figures 
in writing made out by the local agent of defendant at Durham, Mrs. 
Annie C. Wall. This paper has no date, but was inclosed in a personal 
letter to Maj. John W. Graham, plaintiff’s father, dated and postmarked 
November 5, 1901, and addressed to Hillsboro, N. C. The paper was never 
seen or signed in writing by any officer of the defendant. When the 
policy of insurance was received by Maj. Graham, he filed the paper with 
it, and there it has remained until the 15 years expired. There is no evi- 
dence that during all that period any officer or general agent of the de- 
fendant had any knowledge of it. 

The policy itself is duly signed in writing by the president and sec- 
retary of the defendant, but the paper is not signed in writing by any one. 
It has the name of “W. J. Easton, Secretary,” printed at bottom in ordi- 
nary type, and of “Richard A. McCurdy, President,” in large print across 
the top. On the back of it there are the words “Illustrations of Op- 
tions,” and then follow six options, with figures as to how they would 
“pan out.” All the figures were made by Mrs. Wall. On the back appears 
the following in red ink: 

“It is understood by the holder hereof that the figures inserted in 
the example as indicating former (surplus) results are for the purpose of 
illustration only. They are adapted from the experience of the company 
in the past and are not pledges of future settlements. All that the com- 
pany guarantees in respect to the surplus on this policy is that it will 
award the amount actually earned, be it more or less.” 

[1-3] 1. We are.of opinion that upon the evidence the paper con- 
stitutes no part of the insurance contract. It is not referred to in the 
policy, and was not even attached to it, and there is no evidence that it 
was ever seen or ratified by any officer of the defendant. Stone’s Case, 
34 N. J. Law, 371; Hill v. Insurance Co., 146 Iowa, 133, 124 N. W. 898, 
28 L. R. A. (N. S.) 742; Untermeyer v. Insurance Co., 128 App. Div. 
615, 113 N. Y. Supp. 221. There is no evidence that the local agent had the 
authority to bind the company by it, assuming that it is contractual in 
form, which it is not. It appears on its face to be an illustration of what 
the insured may reasonably expect the several options will yield as figured 
out by Mrs. Wall. 


No one claims, or even hints, that Mrs. Wall knowingly perpetrated a 
fraud, but it is evident she made an honest mistake in her calculations. 
She was furnished with the usual insurance literature, among which was 
a lot of printed forms of Exhibit No. 2. She was also furnished a rate 
book, and from this rate book she would fill in illustrations and examples 
under the guaranties. It was impossible to furnish printed literature’ with 
the amounts all printed. The policies varied in amount, and the values 
varied with the ages of the insured. The local agent, in canvassing for 
insurance, would take the literature and fill in from the rate book the 
figures applicable to the amount and age of the person canvassed. Mrs. 
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Wall had no authority to bind the defendant by this paper, even if it 
were a contract in form. She was a mere local soliciting agent, with no 
power to bind her principal. Such agency is one of limited powers, as 
shown by the agency contract between Mrs. Wall and defendant. 17 Cyc. 
475 (3); Gwynn v. Setzer, 48 N. C. 383; McFarland v. Patterson, 4 N. C. 
421. The plaintiff has failed to show any authority upon part of Mrs. 
Wall to make the guaranties claimed. As is said by Ruffin, J., in Biggs v. 
Insurance Co., 88 N. C. 143: 

“When one deals with an agent it behooves him to ascertain correctly 
the extent of his authority and power to contract. Under any other rule, 
every principal would be at the mercy of his agent, however careful he 
might limit his authority.” 

See Bank v. Hay, 143 N. C. 326,55 S. E. 811; Floars v. Insurance Co., 
144 N. C. 232, 56 S. E. 915. 

[4] Assuming that Mrs. Wall undertook to make a definite contract 
with plaintiff when she filled out this printed form and mailed it to Maj. 
Graham, it was prior to the issuing of the policy by the officers of de- 
fendant, and it merged into it. The written policy accepted by plaintiff 
stands as embodying the contract, and the rights of the parties must be 
determined by its terms until the contract is reformed by the court. 
Floars v. Insurance Co., supra. 

[5] It would seem that plaintiff's contention is in the teeth of the 
statute law in this state in force at the time the policy was issued. Chap- 
ter 54, Public Laws of 1899, was in force at and before this policy of 
insurance was issued. It provides that no life insurance company or 
agent thereof could make any contract of insurance or any agreement as 
to any contract of insurance other than as it was plainly expressed in the 
policy. This statute has continued since 1899, and is now section 4775 of 
Pell’s Revisal. The case of Gwaltney v. Insurance Co., 132 N. C.°925, 
44 S. E, 659, has no application, as that was decided upon a policy of 
insurance issued prior to the act, and also differs from this case, as here 
there is no allegation of fraud. 

[6] 2. We are also of opinion that there is no ground disclosed upon 
which plaintiff can have the policy reformed. This could only be decreed 
upon clear, cogent, and convincing proof that the paper, Exhibit 2, was 
agreed upon between the authoritative officers of defendant and plaintiff ; 
that it was omitted from the policy by mutual mistake, or by the fraud of 
defendant and the mistake of plaintiff. This is elementary. 

[7] There is nothing in the evidence that even gives color to such con- 
tention. The mistake of the soliciting agent, which the defendant did not 
authorize or ratify, cannot be imputed to it. Floars v. Insurnace Co., surpa. 

[8] The policy was delivered to plaintiff's father, an able and dis- 
tinguished lawyer, who was plaintiff’s agent, who already was in posses- 
sion of Exhibit 2, a paper which no officer of the defendant ever saw. 
3y reading the policy he could readily discover that no such provision 
was in it, and that the character of the policy was incompatible with any 
certain assumed amount of dividend payable to the insured at the termi- 
nation of the accumulative period. It was his duty to return it to de- 
fendant at once and decline to accept it: Instead of doing so, he kept the 
policy for 15 years without taking any action to enforce plaintiff's sup- 
posed rights. Plaintiff has slept on her rights, if she had any. Upton v. 
Tribicock, 91 U. S. 45, 23 L. Ed. 203; Floars v. Insurance Co., 144 N. C. 
241, 56 S. E. 915. 

[9] There is another very cogent reason why Exhibit 2 cannot be 
incorporated in the policy. There are doubtless many policies of the 
character of the one sought to be reformed extant and in force in this 
state. To reform this policy by decreeing Exhibt 2 to be a part of it 
would give plaintiff an undue advantage over others holding similar 
policies, and would be an illegal discrimination in her favor at variance 
with our statutes, as well as the general principles of law. The defendant 
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is a mutual company, and is forbidden to discriminate among its policy 
holders, and any agreement which would result in the payment of larger 
proportionate dividends to one of its policy holders than to others in the 
same class would be illegal and void. Grange v. Penn Mutual Ins. Co., 
235 Pa. 321, 84 Atl, 392, and cases cited. 

The judgment is affirmed. 

Clark, C. J., did not sit in this case. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN v. HOWLE. 
(No. 200.)* 


(Supreme Court of Arkansas.) 


a oa ee OPINIONS—FORM OF QUES- 
TIONS. 


In action on fraternal benefit policy in eliciting testimony whether in- 
sured was insane, form of question reciting facts on which opinion should 
be based, and concluding, “Tell the jury whether or not he was sane or 
insane,” was not objectionable as calling for the statement of a fact and 
not the witness’ opinion. 


(For other cases, see Evidence, Dec. Dig. § 500.) 


3. TRIAL— INSTRUCTION — CONSTRUCTION AS A WHOLE— 
INSANITY OF INSURED. 


Instruction, in action on benefit certificate, that insured could re- 
cover unless his conduct in engaging in combat with an officer was a 
violation of law forfeiting the policy, was not erroneous as submitting to 
jury a question of law, where real issue was submitted to jury by other 
instructions, as instructions should be read as a whole. 


(For other cases, see Trial, Dec. Dig. § 295[5].) 


Appeal from Circuit Court, White County; J. M. Jackson, Judge. 

Action by Laura O. Howle against the Eminent Household of Co- 
lumbian Woodmen. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


See, also, 198 S. W. 286. 


John W. Howle was shot and killed while a member in good standing 
of a fraternal benefit insurance company. His widow was named as 
beneficiary in the certificate and sued the company to recover upon the 
beneficiary certificate issued by it to her husband. The company denied 
liability on the ground that Howle’s death occurred while he was in vio- 
lation of a provision of the policy which reads as follows: 

“Tf a guest holding a covenant shall be convicted of felony, or ex- 
pelled from the order, or become intemperate in the use of liquors, or use 
opiates, cocaine, chloral, or other narcotics or poison, to such an extent as 
to impair his health, or shall die, or become totally and permanently 
disabled, or suffer loss of limb or eye, or sustain broken limb in conse- 
quence of any such misdemeanor, or any violation of law, or use of liquor 
or drugs, or in consequence of a duel, or a combat, except in self-defense, 
or by the hands of a beneficiary (except by accident), or by the hands of 
justice, or by disease resulting from vicious, intemperate or immoral acts 


* Decision rendered, Oct. 28, 1918. 206 S. W. Rep. 147. 





32 Insurance Law Journal, Vol. 53. [Jan., 1919. 


on the part of such guest, or if representations in the application upon the 
faith of which the covenant was issued shall be found untrue, or if 
there shall be any failure to comply with the constitution, laws, rules and 
regulations of the fraternity, the covenant shall be void and of no effect, 
and all payments or benefits which may have accrued thereunder shall be 
forfeited without notice or service.” 

The company admitted the issuance of the certificate to Howle, and 
that he was a member in good standing at the time of his death. It in- 
troduced proof tending to show that Howle was killed while engaged in a 
voluntary combat with Marvin Sowell, marshal of the city of Searcy. 
It also introduced proof tending to show that Howle became intemperate 
in the use of liquor within the meaning of the provision of the policy 
above quoted. 

On the part of the plaintiff, it was shown that Howle had had trouble 
with Sowell on account of the enforcement of a cow ordinance in the 
city of Searcy, and that he had become insane on the subject of his 
troubles with the town marshal. 

The jury returned a verdict for the plaintiff, and, from the judgment 
rendered, the defendant has appealed. 


Hamilton Moses, of Little Rock, and Brundidge & Neelly, of Searcy, 
for appellant. 
; J. N. Rachels, of Searcy, for appellee. 


LONG v. NORTHWESTERN NAT. LIFE INS. CO. (No. 32210.)* 
(Supreme Court of Iowa.) 


INSURANCE—“APPLICATION” OR “REPRESENTATION.” 

Under Code, § 1819, precluding insurer from pleading or proving, un- 
less attached to the policy, any “application or representation of the 
assured which may in any manner affect the validity of the policy,” in- 
surer was not precluded from proving, because not attached to the policy, 
a loan agreement by which any balance remaining unpaid by assured at 
his death was to be deducted from the amount of the insurance. 

(For other cases, see Insurance, Dec. .Dig. § 650.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Application; Representation. ) 


Appeal from District Court, Polk County; Hubert Utterback, Judge. 
Action upon a policy of life insurance. Reversed. 


Nourse & Nourse, of Des Moines, for appellant. 
Royal & Royal, of Des~-Moines, and William H. Long, of Chicago, 
Ill., for appellee. 


* Decision rendered, Nov. 16, 1918. 169 N. W. Rep. 386. 
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MESSENHEIMER v. FRATERNAL AID UNION. (No. 21730.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—MUTUAL BENEFIT SOCIETY—CGHARTER 


POWERS—CERTIFICATE AND BY-LAW—TOTAL DISABIL- 
ITY. 


An incorporated mutual benefit society, which under its charter has 
no power to obligate itself to pay a certain sum to its members on their 
reaching 70 years of age, cannot accomplish the same result by the device 
of issuing a certificate promising to pay that amount to a member in case 
of his total disability, and adopting a by-law providing that members on 
reaching that age shall be considered totally disabled. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2, INSURANCE—MUTUAL BENEFIT SOCIETY—CHANGE OF BY- 

LAWS. 

Where a certificate issued by a mutual benefit association includes 
provision that it is liable to forfeiture if the member shall not comply with 
“such by-laws as are or may be adopted,” and the application for mein- 
bership includes an agreement that the certificate shall be void if the 
member shall fail to comply with the laws of the association then in force 
or thereafter adopted, the association has the same power to change its 
rules as is conferred by the ordinary agreement of the applicant to be 
bound by subsequently adopted regulations. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—MUTUAL BENEFIT SOCIETY — RISK — PAY- 

MENTS TO MEMBERS REACHING CERTAIN AGE—STATUTE 

A statute (Gen. St. 1915, §§ 5264, 5265) empowering certain associa- 
tions “to make insurance on the lives of individuals, and against personal 
injury, disablement or death resulting from injury,’ and forbidding them 
“to contract the payment of endowments, annuities, or anything of value 
to the member himself except for injury or disablement,” does not au- 
thorize them to undertake to make payments because of the insured hav- 
ing reached a certain age. 


(For other cases, see Insurance, Dec. Dig. § 696.) 


Appeal from District, Douglas County. 


Action by William Messenheimer against the Fraternal Aid Union. 
Demurrer to petition sustained, and plaintiff appeals. Affirmed. 


A. C. Wilson and F. B. Dodds, both of Lawrence, for appellant. 
S. D. Bishop, of Lawrence, for appellee. 


* Decision rendered, Oct. 12, 1918. Rehearing denied, Nov. 14, 1918. 175 
Pac. Rep. 679. Syllabus by the Court. 


Vol. LILI—3. 





Insurance Law Journal, Vol. 53. [Jan., 1919. 


GASKILL v. PITTSBURGH LIFE & TRUST CO.* 
(Supreme Court of Pennsylvania.) 


1. INSURANCE— PREMIUM—PAYMENT—COLLECTION OF 
CHECK. 


Under ordinary rules of law, when an insurer cashed a check given 
by insured to take up his premium note, the note was paid. 
(For other cases, see Insurance, Dec. Dig. § 860[4].) 


2. INSURANCE—LIFE INSURANCE— FORFEITURE FOR NON- 
PAYMENT OF PREMIUM—SUFFICIENCY OF EVIDENCE. 


In action by policy holder for premiums paid on a policy, defended on 
ground of its forfeiture by failure to pay premium note on its maturity, 
evidence held sufficient to sustain a finding of insurer's waiver of forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—LIFE INSURANCE—WRONGFUL REVOCATION 
OF POLICY—REMEDIES OF INSURED. 


Holder of life insurance policy, wrongfully revoked by insurer, may 
elect whether to enforce the contract, or treat it as rescinded and recover 
for the breach. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


4. INSURANCE--LIFE INSURANCE—BREACH OF CONTRACT— 

DAMAGES. 

Where holder of a life insurance policy wrongfully revoked by insurer 
elects to treat the contract as rescinded and recover for breach, he may 
recover full amount of the premiums paid, with interest, without deduc- 
tion for protection afforded when policy was in effect. 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 


Appeal from Court of Common Pleas, Crawford County. 

Assumpsit by William H. Gaskill against the Pittsburgh Life & Trust 
Company From a judgment on a verdict for plaintiff for $6,815.45, de- 
fendant appeals. Affirmed. 


Argued before Brown, C. J., and Stewart, Moschzisker, Frazier, and 
Walling, JJ. 


Frank Ewing, of Pittsburgh, and’J. A. Northam, of Meadville, for 
appellant. 
Frank J. Thomas, of Meadville, for appellee. 


~ 


*Decision rendered, June 3, 1918. 104 Atl. Rep. 775, 
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SURAVITZ v. PRUDENTIAL INS. CO. OF AMERICA* 


(Supreme Court of Pennsylvania.) 


2. INSURANCE—LIFE INSURANCE—FRAUD OF AGENT—BUR- 

DEN OF PROOF. 

Where defendant’s evidence as to deceased’s false statements to medi- 
cal examiner, if true, made a prima facie case, plaintiff, meeting the de- 
fense on ground that defendant’s agent fraudulently and incorrectly filled 
in application, had burden of sustaining such ground by clear and satis- 
factory evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—LIFE INSURANCE—IDENTITY OF INSURED— 
BURDEN OF PROOF. 
Where the fact is contested, the burden is always on the insured to 
show that the person whose death is proved was the person insured. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


5. INSURANCE—LIFE INSURANCE —IMPERSONATION OF AP- 

PLICANT—BURDEN OF PROOF. 

In action on a policy, defendant, claiming that another had imperson- 
ated the alleged insured on the medical examination, had the burden of 
proving such affirmative defense by.a preponderance of clear and satis- 
factory evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


12, INSURANCE—IMPERSONATION OF APPLICANT—CONDUCT 

OF INSURER’S AGENT. 

In an action upon policy defended on ground of false statements by ap- 
plicant as to condition of health, and where plaintiff claimed that applicant 
had little knowledge of English and confided in insurer’s agent, the issue 
was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


13. INSURANCE—APPLICATION—INCORRECT ANSWERS — NO- 

TICE TO INSURER. 

If applicants for insurance, because of poor understanding of English 
did not know of illness from which an applicant was suffering, and if 
agent wrongfully transcribed answers, failure of insured to call insurer’s 
attention to incorrect answers in application would not entitle insurer to 
verdict in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


144. INSURANCE—IMPERSONATION OF APPLICANT—EVIDENCE 
In action on policy defended on grounds of impersonation of appli- 
cant before medical examiner and of false statements as to health, testi- 
mony of physician, who had attended insured before issuance of policy, 
as to her condition then and whether it would have been discovered was 
relevant as to applicant’s identity. 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 


* Decision rendered, June 3, 1918. 104 Atl. Rep. 754. 
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18. INSURANCE—FRAUD OF INSURED—CIRCUMSTANTIAL 
EVIDENCE—QUESTION FOR JURY. 
In action on policy, where evidence showed ample ground for sus- 
pecting good faith of case, and where defendant relied largely on circum- 
stantial evidence as to fraud, the case was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


19. INSURANCE—FRAUD OF INSURED—CIRCUMSTANTIAL 
EVIDENCE. 


Fraud on part of insured set up as defense to action on policy may be 
established by circumstantial evidence when the evidence of facts relied 
on for that purpose is clear and satisfactory. 


(For other cases, see Insurance, Dec. Dig. $ 665[3].) 


Appeal from Court of Common Pleas, Lackawanna County. 

Action by Jacob Suravitz against the Prudential Insurance Com- 
pany of America. Verdict for plaintiff for $2,040, and judgment thereon, 
and defendant appeals. Reversed, with a venire facias de novo. 

See, also, 244 Pa. 582, 91 Atl. 495, L. R. A. 1915A, 273. 


Argued before Brown, C. J., and Potter, Stewart, Moschzisker, and 
Walling, JJ. 


A. A. Vosburg, of Scranton, for appellant. 
Charles P. O’Malley and P. L. Walsh, both of Scranton, for appellee. 


-_——_—+—_$e@ —__ 


WICK v. WESTERN UNION LIFE INS. CO. (No. 14288.)* 
(Supreme Court of Washington.) 


3. INSURNCE—NONPAYMENT OF PREMIUM—CONSTRUCTION 
OF POLICY—HAS—TERM INSURANCE. 


Provision in policy that, “if the insured, before attaining the age of 
60 years, shall furnish due proof that he has, before default in payment of 
any premium, become wholly disabled, * * * the company will pay for 
the said insured all premiums,” required proof of disability before de- 
fault in payment of premium; the word “has” being a present tense word 
showing intent of parties that proof of disability should be furnished be- 
fore default, and such being intention of parties particularly in view of 
“grace” and “consideration” provisions of policy making it “term irisur- 
ance.” 

(For other cases, see Insurance, Dec. Dig. § 362.) 


(For other definitions, see Words and Phrases, Second Series, Term 
Insurance. ) 


Appeal from Superior Court, Columbia County; Chester F. Miller, 
Judge. 

Action by Mary E. Wick against the Western Union Life Insurance 
Company. Judgment of dismissal, and plaintiff appeals. Affirmed. 


R. M. Sturdevant, of Dayton, and Kuykendall & McCabe and M. F. 
Gose, all of Pomeroy, for appellant. 
Graves, Kizer & Graves, of Spokane, for respondent. 


*Decision rendered, Nov. 13, 1918. 175 Pac. Rep. 953. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH Circuit. 


DOWNEY 
v. 


GERMAN ALLIANCE INS. CO. et al. (No. 1614.)* 


INSURANCE-—FIRE INSURANCE POLICIES—CONSTRUCTION. 


Where a fire policy, which insured a building in a specified amount 
and personal property in a specified amount, provided that the entire 
policy should be void if the subject of insurance be personal property and 
Le or become incumbered by a chattel mortgage, the fact that the per- 
sonal property was mortgaged does not invalidate the insurance on the 
building, for the policy, which was on the standard New York form pre- 
scribed by the laws of West Virginia, should be given the effect of two 
different contracts, one applicable to the building, and the other to the 
personalty. 

(For other cases, see Insurance, Dec Dig. § 282[14].) 


In Error to the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg; Alston G. Dayton, Judge. 

Action by William W. Downey, receiver of the Stewart Vehicle Com- 
pany, against the German Alliance Insurance Company and another. 
There was a judgment on directed verdict for defendants, and plaintiff 
brings error. Reversed. 


John O. Henson, of Martinsburg, W. Va., and Malcolm Jackson, of 
Charleston, W. Va., for plaintiff in error. 

W. Calvin Chestnut, of Baltimore, Md., and John W. Davis, of Clarks- 
burg, W. Va. (Allen B. Noll, of Martinsburg, W. Va., on the brief), for 
defendants in error. 


Before Knapp and Woods, Circuit Judges, and Smith, District Judge. 


Knapp, C. J. For a detailed statement of facts reference is made to 
the opinion of this court in the kindred case of Hartford Fire Insurance 
Co. v. Downey, Receiver, 223 Fed. 707, 139 C. C. A. 237. On September 
15, 1918, the factory and its contents of the Stewart Vehicle Company, 
of Martinsburg, W. Va., were destroyed by fire. The insurance in force 
was $21,500 on the building, $80,500 on the stock of merchandise, and 
$5,500 on the machinery, or a total of $107,500, which is approximately the 
amount at which the loss was adjusted. The policies were all of the 
New York standard form, prescribed also by the laws of West Virginia, 
and contained the following provision: 

“This entire policy shall be void if * * * the subject of insurance 
be personal property and be or become incumbered by a chattel mortgage.” 

Claiming that this provision had been violated, the insurance compa- 
nies refused payment of the loss, and thereupon, in 1913, suits were 


*Decision rendered July 2, 1918. 252 Fed. Rep. 701. 
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brought against them by plaintiff in error, who had been appointed re- 
ceiver of the vehicle company shortly after the fire. Some of the suits 
were brought in the state courts at Martinsburg, and others in the United 
States District Court for the Northern District of West Virginia. The 
first case tried was the one against the Hartford Fire Insurance Company, 
supra, whose policy covered merchandise only. The judgment for plain- 
tiff in that case, entered upon a verdict of the jury, was reversed by this 
court on the ground that the undisputed evidence showed that the in- 
sured property had “become incumbered by a chattel mortgage,” which 
avoided the policy, and that therefore the trial court should have directed 
a verdict for the defendant. A petition for rehearing was considered and 
denied. In the meantime, and before the decision of this court, the case 
against the National Fire Insurance Company was tried in the state court, 
with the result of a verdict and judgment for plaintiff. That judgment 
was affirmed, some months after our decision in the Hartford Case was 
announced, by the Supreme Court of Appeals of West Virginia. Downey, 
Receiver, v. National Fire Insurance Co., 77 W. Va. 386, 87 S. E. 487. 
Thereupon the receiver applied to the Supreme Court of the United 
States for a certiorari in the Hartford Case, but the application was re- 
fused. 241 U. S. 671, 36 Sup. Ct. 722, 60 L. Ed. 1230. 

The case against these defendants, tried in September, 1917, was sub- 
mitted by stipulation of counsel on the proofs of record here in the Hart- 
ford Case, and consequently as regards the chattel mortgage the same 
facts precisely are again before us, The only difference is that the policy 
now under review was not on merchandise only, but partly on the building 
and partly on the merchandise, and this presents a question of law which 
did not arise in the former suit. The court below, following our decision 
in the Hartford Case, directed a verdict for defendant as the entire 
policy, thereby holding in effect that it was an indivisible contract, which 
was wholly avoided by the breach of the chattel mortgage condition. 

The elaborate argument of plaintiff in error for a reversal of our 
former decision is quite unconvincing. It seems for the most part to miss 
the point. There is no dispute as to the meaning of the policy, or of 
the statute which prescribes its form. All parties agree that a violation 
of the chattel mortgage provision avoids the policy; all agree that, if 
the bonds in question were actually pledged to the Trust Company, that 
pledge constituted a chattel mortgage within the meaning of the policy; 
and all agree that, if such a pledge was made, the plaintiff cannot recover 
for the personal property destroyed. As to that property the sole question 
is one of fact as to whether or not a pledge of the bonds had been con- 
summated before the fire We held in the Hartford Case that this ques- 
tion was improperly submitted to the jury, because the uncontradicted 
evidence showed heyond any reasonable doubt that the bonds had been 
completely and unconditionally pledged prior to the fire; and our reasons 
for so holding are stated at some length in the opinion above cited. It-is 
enough to say that we adhere to that ruling, and with the more confidence 
because it seems to us, after studious re-examination, that fair-minded 
judgment can reach no other conclusion on the record here presented. 
In this court the question is pot open to further discussion. 

Is the policy in suit a divisible contract? It recites that the “aggre- 
gate amount insured” is $9,000, the rate 1.25 and 1.50, and the premium 
$127.50. The insured property is described, in a typewritten statement 
based on the printed form, headed “The Stewart Vehicle Company.” and 
containing two separate items or paragraphs, as follows: 

“$3,000.00—On their three- story and basement brick building,” ete. 

“$6,000.00—On their buggies manufactured and in the process of 
manufacture,” etc. 

The aggregate premium is the 1.25 rate applied to $3,000, plus the 
1.50 rate applied to $6,000. It will thus be seen that two distinct classes 
of property were insured, each for a separate and specified sum. Both 
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classes were included in the mortgage given by the vehicle company, but 
concededly the giving of that mortgage affected in no wise a policy con- 
fined to the building. This being so, we find it difficult to see why a policy 
which insured the building for a stated amount, and as a separate subject 
of insurance, should be held invalidated as to that insurance by the chat- 
tel mortgage provision in question, merely because the same policy also 
covered, as another and distinct subject of insurance, a quantity of per- 
sonal property as to which it became invalidated by the incumbrance of a 
chattel mortgage. 

It is a matter of common knowledge that an insurance agent usually 
represents a number of companies, and must do so in order to carry a 
large risk, like a factory and its contents, because only a small part of 
such a risk will be taken by one company. For example, the insurance 
in question embraced about 40 policies, some on the building alone, some 
on the stock alone, others on building and stock, and still others on build- 
ing, stock, and machinery. Ordinarily, the distribution among the various 
companies of a risk of this kind is not directed, or even known in advance 
by the insured, but left to the judgment and discretion of the agent; and 
this for the reason that, as a rule, the insured is indifferent as to how or 
where the aggregate insurance shall be placed. It therefore seems to us 
that the inclusion in the policy in suit of both building and merchandise, 
each for a specified amount and as a distinct subject of insurance, was a 
mere incident of insuring the entire property, which should not charge - 
the vehicle company with the consequences now asserted. In other words, 
whilst this policy is in form a single contract, it is in substance and effect 
two contracts, each separate’ from the other and complete in itself, and 
so in our opinion it should be regarded for the purpose now in hand. 
Moreover, it is to be noted that the one standard form of policy is used 
for all classes of property, though obviously some of its provisions are 
applicable to one class, but not to another. For this reason, also, we think 
a violation of the chattel mortgage clause, which relates to personal prop- 
erty only, should not be permitted, in a case like this, to vitiate the sepa- 
rate realty insurance, which may happen to be included with the separate 
insurance of merchandise in the same policy. To hold in such case that 
the entire policy is avoided is to construe the clause as though it read, 
“if the subject of insurance or any part thereof be personal property and 
be or become incumbered by a chattel mortgage,” which would give the 
clause a meaning not required by its language, not fairly applicable to the 
facts, and aot consistent with justice to the insured. 

The distinction appears to be this: A blanket policy, which insures 
two or more classes of property for a gross sum, as a single subject of 
insurance, without separation into items, and without specifying the 
amount for which each class is insured, has been held an indivisible con- 
tract, which would be wholly avoided by a violation of the chattel mort- 
gage condition. Such a policy was before the court in Fries-Breslin Co. 
v. Star Fire Ins. Co., 154 Fed. 35, 83 C. C. A. 147, relied upon by de- 
fendants in error. Such also was the policy in*Dumas v. Northwestern 
Nat. Ins. Co., 12 App. D. C. 245, 40 L. R. A. 358. But where, as in this 
case, the two classes of property insured are clearly and definitely sepa- 
rated, each being made a distinct subject of insurance, and each being in- 
sured for a specified sum, it seems but reasonable to hold that the con- 
tract is divisible, and that the insurance on the building is not avoided by 
a chattel mortgage, which invalidates the insurance on the personal 
property. 

It would serve no useful purpose to review the conflicting decisions 
upon the question here considered. As we read the cases, the decided 
weight of state authority supports the views above expressed. In New 
York, where the standard form’ originated, the divisibility of an insurance 
contract like the one before us has been repeatedly affirmed. Merrill v. 
Agricultural Ins. Co., 73 N. Y. 452, 29 Am. Rep. 184, frequently cited with 
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approval; Knowles v. Am. Ins. Co., 142 N. Y. 641, 37 N. E. 567; Kiernan 
v. Dutchess Co. Mutual Ins. Co., 150 N. Y. 190, 44 N. E. 698; Donley v. 
Glens Falls Ins. Co., 184 N. Y. 107, 76 N. E. 914, 6 Ann. Cas. 81. Some 
of the decisions of other states to the same effect are Radford v. Carwile, 
i3 W. Va. 660; Fisher v. Ins. Co., 74 W. Va. 694, 83 S. E. 729, L. R. A. 
1915C, 619 Commercial Ins. Co. v. Spankneble, 52 Ill. 53, 4 Am. Rep. 582; 
Light v. Greenwich Ins. Co., 105 Tenn. 480, 58 S. W. 851; Trabue v. 
Dwelling House Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. R. A. 719, 42 
Am. St. Rep. 523; and Bills v. Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 
1063, 29 L. R. A. 706, 47 Am. St. Rep. 121, in which the subject is dis- 
cussed at length. 

The federal cases are few in number. Four only are cited by defend- 
ants. Atlas Reduction Co. v. New Zealand Ins. Co., 138 Fed 497, 71 C. 
Cc. A. 21,9 L. R. A. (N. S.) 433, throws no light on the question and 
may be disregarded. I*ries-Breslin Co. v. Star Fire Ins. Co., supra, and 
Dumas v. Northwestern Nat. Ins. Co., supra, are not in point, as we think, 
for they deal with blanket policies which seem clearly distinguishable. 
In McKernan v. North River Ins. Co. (D. C.) 206 Fed. 984, a policy 
similar to the one in suit was held not divisible; but, with all respect for 
the learned judge who decided that case, we cannot accept the theory of 
a constructive increase of the building risk resulting from a chattel mort- 
gage on its contents. It is understood that insurance companies give 
consent almost as a matter of course to the execution of mortgages on 
the insured property, unless some exceptional reason induces refusal. 
When a large amount is placed on different classes of property, as a store 
or’ factory and its stock of merchandise, the risk is not in fact regarded 
as entire, for the companies issue indiscriminately separate policies on 
each class, or policies covering both classes, according to their own judg- 
ment or interest, as appears to have been done in the present instance. 
In short, in the circumstances of this case, and in the absence of any 
authority which should control our decision, we are constrained to hold 
that the policy in question was not avoided as to the $3,000 of insurance 
on the building of the vehicle company. 

It follows that the court below was in error in directing a verdict for 
defendant on the entire policy but should have directed a verdict for plain- 
tiff for the amount of insurance on the building. 


UNITED STATES DISTRICT COURT. 
D. Ipano, N. D. 


GRANT LUMBER CO. 
v. 


NORTH RIVER INSURANCE CO. OF NEW YORK.* 


1. INSURANCE— FIRE INSURANCE—NEW YORK STANDARD 
eater a OF UNEARNED PRE- 
IUM. 


_ The provision of the New York standard fire insurance policy re- 
lating to its cancellation by the insurer upon five days’ notice requires that 


*Decision redered, July 11, 1918. 253 Fed. Rep. 83. 
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the insurer return or tender the unearned premium in order to effect a 
cancellation. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


2. INSURANCE—POLICY—CONSTRUCTION FAVORABLE TO IN- 
SURED. 


Policies of fire insurance, if ambiguous or uncertain in terms, will be 
construed favorably to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—FIRE INSURANCE—CANCELLATION OF POL- 
ICY—NOTICE. 


Under a standard New York fire insurance policy authorizing its can- 
cellation upon five days’ notice, no particular form of notice is required ; 
but insured must have actual knowledge of insurer’s intention to cancel, 
or such intention must be so expressed as to give notice to ordinary man in 
exercise of ordinary care. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


5. INSURANCE—FIRE INSURANCE—CANCELLATION OF POL- 
ICY—NOTICE. 


Under a fire insurance policy in New York standard form entitling 
the insurer to cancel it on five days’ notice, the insurer’s draft indorsed 
by the insured, and its “receipt” signed by the insured, though both stating 
that the policy was thereby canceled, were not equivalent to a notice of 
cancellation... 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


8. INSURANCE—FIRE INSURANCE—NOTICE OF CANCELLA— 
TION—DRAFT AND RECEIPT. 


The manager of a company insured under a fire policy authorizing 
its cancellation on five days’ notice, by accepting and indorsing the in- 
surer’s draft in settlement of a loss and by signing its receipt without 
reading them, was bound by their contents only in so far as they were in 
the nature of a draft or a receipt, and not by a stipulation as to extraneous 
matter, such as express statement therein that the policy was thereby can- 
celed, and such express statement was therefore insufficient as notice of 
cancellation. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


At Law. Action by the Grant Lumber Company, a corporation, against 
the North River Insurance Company of New York, a corporation. Judg- 
ment for plaintiff. 


C. H. Potts, of Coeur d’Alene, Idaho, for plaintiff. 
J. F. Ailshie, of Coeur d’Alene, Idaho, and E. Eugene Davis, of 
Spokane, Wash., for defendant. 


DeitricH, District Judge. On April 1, 1917, through the agency of 
the Rossi Insurance & Investment Company of Wallace, Idaho, the de- 
fendant issed its fire insurance policy for $8,000, covering the plaintiff's 
lumber manufacturing plant at Harrison, Idaho. A few days later, on 
April 27th, there was a loss by fire, which, after adjustment, was settled 
by the payment of $3,572.13, on or soon after May 31st. On July 27th the 
insured property was entirely destroyed by fire whereupon adjusters, rep- 
resenting the defendant as well as other insurance companies, adjusted 
the loss; but defendant refused to make settlement, upon the: ground that 
its policy had been canceled in connection with the settlement of the first 
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loss; hence this suit. The amount of the loss being admitted, the con- 
trolling, and indeed the only, question is whether or not the policy in 
suit was in force at the time of the second fire, or had been canceled. Trial 
by jury has been waived. 

In support of its claim of cancellation the defendant relies upon a 
draft accepted by plaintiff in settlement of the’ first loss, and a receipt 
signed by it at the same time. The contention is that the instruments con- 
stituted notice, under a clause of the policy (a New York standard form) 
authorizing cancellation upon five days’ notice, and also that they amounted 
to a mutual agreement of cancellation. When the first loss was adjusted, 
there was no suggestion that the policy would be canceled, and so far 
as appears such a consideration in no wise entered into the question of 
the amount for which settlement was to be made; nor, indeed, was there 
any reason why such a matter should have been considered, for admittedly 
either party had the right upon its own motion and without the consent of 
the other to.cancel the policy at any time. Defendant consummated the 
settlement through its agent, the Rossi Company, and had no direct com- 
munication with the plaintiff. This agency also represented other com- 
panies carrying insurance upon the plant, the total amount of which was 
$50,000, and handled their settlements, as well as that of the defendant. 
Accordingly, of date June 7, 1917, it wrote the following letter to the 
plaintiff, inclosing therewith, among other papers, the draft and receipt 


in question: 
“Wallace, Idaho, June 7, 1917. 
“Grant Lumber Company, Harrison, Idaho—Gentlemen: We inclose 
herewith drafts in payment of your recent loss, as follows: 
Norwich Union Fire Ins. Society 
Western Assurance Co 
British America Assurance Co 
North River Ins. Co . 
SOON RIO CN i ate en onats aeeane essen’ seen 1,116.29 
prorcwestern TOE, BS. C6, sivas ds ace wares paegqees 1,339.55 
“We will forward the balance to you as soon as received. The North- 
western Fire & Marine Insurance Company have asked that we cancel their 
policy, which was issued just a day or two prior to the fire, and will 
therefore ask that the same be returned to us, and we will endeavor to 
place the insurance with another company, if desired. 
“Very truly yours, Rossi Insurance & Investment Company, 
“By R. S. Clough.” 


The item “North River Ins. Co. $3,572.13” refers to the loss under 
the policy in suit. It will be observed that the writer of the letter ex- 
pressly calls the attention of the plaintiff to the decision of one of the 
companies to cancel its policy, but makes no suggestion that such was the 
desire of the defendant here. Manifestly, any one reading the letter would 
naturally draw the inference that all the companies named, other than the 
Northwestern, desired or were willing that their policies should continue 
in force. Presumably it was with such an impression that the manager 
of the plaintiff company turned to the inclosed draft and receipt covering 
the settlement, the amount of which had already been agreed upon. The 
draft is as follows: 


“To the North River Insurance Company, 
“374 Pine St., San Francisco, Cal. 
“Claim, $3,572.13. Claim No. 2102 
“Discount, $———. May 31, 1917. 
“Draft $3,572.13. 


“Pay to the order of Grant Lumber Company the sum of three 
thousand five hundred seventy-two and 13/100 dollars, in full satisfaction, 
compromise, and discharge of all claims against the North River Insurance 
Company for loss and damage by fire which occurred on the 20th day of 
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April, 1917, to property covered under policy No. 2031749 issued at Wal- 
lace, Idaho, agency, and in consideration of said payment the said policy 
is hereby canceled and surrendered. 
“W. W. Alverson, Manager Pacific Department. 
“E. W. Williams, Counter Signature. 
“Examined E. W. W.” 


It bore the following printed indorsement, which the plaintiff signed: 


“Payee must sign this discharge with pen and ink. 

“All claims and demands whatsoever against the North River Insur- 
ance Company connected with the within-mentioned loss, are released and 
discharged.” 


The receipt is as follows: 
“Receipt. 


“The North River Insurance Company 
“374 Pine St., San Francisco, Cal. 

“Claim, $3,572.13. Claim No. 2102. 
“Discount, $ 
“Draft, $3,572.13. May 31, 191—. 

“Grant Lumber Company hereby acknowledges the receipt of three 
thousand five hundred and seventy-two and 13/100 dollars, in full satis- 
faction, compromise, and discharge of all claims against the North River 
Insurance Company for loss and damage by fire which occurred on the 
27th day of April, 191—, to property covered under policy No. 2031749 
issued at Wallace, Idaho, agency, and in consideration of the said payment 
the said policy is hereby canceled and surrendered. 

“Grant Lumber Co., by E. Grant, Prest. 
“JAP” 


The plaintiff's manager, who signed the instruments, testified that 
he did not read the draft or the receipt, at least did not read them care- 
fully or in full, and did not know that they contained any provision re- 
lating to the cancellation of the policy, and no doubt is entertained that 
such is the fact. It is further true, I think, that if the plaintiff had known 
that defendant desired to cancel the policy it would have procured other 
insurance. Except such notice as is imported by the draft and receipt, no 
intimation was given to the plaintiff, and after the plant was destroyed by 
the second fire and an adjustment of the loss had been made upon behalf 
of the defendant as well as the other companies, that cancellation was 
desired or claimed. No request had ever been made that plaintiff deliver 
up the policy, nor had there ever been any offer to return any part of the 
unearned premium. True, the defendant now contends that it was under 
no obligation to make any demand or tender; but it is to be noted that, 
after the loss had occurred and it began to claim cancellation, it made a 
tender (of an insufficient amount) and requested return of the policy. 

Was the policy canceled pursuant to the provision authorizing can- 
cellation upon five days’ notice? That provision is as follows: 


“This policy shall be canceled at any time at the request of the in- 
sured, or by the company by giving five days’ notice of such cancellation. 
If this policy shall be canceled as hereinbefore provided, or become void 
or cease, the premium having been actually paid, the unearned portion shall 
be returned on surrender of this policy, or last renewal, this company 
retaining the customary short rate, except that, when this policy is can- 


celed by this company by giving notice, it shall retain only the pro rata 
premium.” 


I find as a fact that the full premium upon the policy was paid to the 
defendant. True, the payment was actually made by the Rossi Company, 
and by it credit extended to the plaintiff; but in extending the credit 
the Rossi Company did not act as the defendant’s agent. In effect the 
plaintiff borrowed the money from the Rossi Company, and then paid it 
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to the Rossi Company as agent, and in turn paid it over to its principal, 
the defendant, the result being that plaintiff’s debt to the defendant was 
extinguished, and it became the debtor of the Rossi Company. 

[1-3] With much earnestness the defendant argues that notice of 
cancellation, if given, is not to be held ineffective because there was no 
return or tender of the unearned portion of the permium. The question 
has frequently been the subject of consideration in the courts, and further 
discussion would be profitless. Admittedly there is a sharp conflict in the 
decided cases; the preponderance being, as I think, with the plaintiff. Such 
was the conclusion reached by the New York Court of Appeals in Tisdell 
v. New Hampshire Fire Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 
765. Based largely upon a critical analysis of the language of the 
policy provision, the contrary view is presented in the dissenting opinion ; 
but I am better content with the conclusion of the majority. When we 
consider the harshness of the view that a party whose contract obligations 
are unperformed can at will terminate the contract without making resti- 
tution to the party who has fully performed, the intent so to stipulate 
ought not to be found, unless it is clearly expressed in language which 
leaves no room for doubt. If defendant’s construction of the policy be 
adopted, it could at any time terminate the responsibility it had been fully 
paid to assume, retain the unearned premium until demanded, and then 
draw the insured into a controversy touching a matter which might very 
well be too small to warrant the expense of litigation. In the present 
case defendant, having held the unearned premium for two months after 
the alleged cancellation, tendered a portion of it and raised an issue as to 
the balance. In support of the rule of the Tisdell Case the following, out 
of many decisions, may be cited; Buckley v. Citizens’ Ins. Co., 188 N. Y. 
399, 81 N. E. 165, 13 L. R. A. (N, S.) 889; Southern Ins. Co. v. Williams, 
62 Ark. 382, 35 S. W. 1101; Peterson v. "Hartford Fite Ins. Co., 111 II. 
App. 466, reversed without reference to this question in 209 Ill, 112, 70 

1. E. 757; Gosch v. Firemen’s Ins. Co., 33 Pa. Super. Ct. 496; Phoenix 
Assur. Co. v. Munger, etc., Co., 92 Tex. 297, 49 S. W. 222; Chadbourne 
v. German-American Ins, Co. (C. C.) 31 Fed. 533; Ins. Co. v. Raden, 87 
Ala. 311, 5 South. 876, 13 Am. St. Rep. 36; John R. Davis Lumber Co. v. 
Hartford F. Ins. Co., 95 Wis. 226, 70 N. W. 84. 37 L. R. A. 131. But see 
Straker v. Phenix Ins. Co., 101 Wis. 413, 77 N. W. 752; Manlove v. 
Commercial, etc., Co., 47 Kan. 309, 27 Pac. 979; Cassville Roller Milling 
Co. v. Aétna Ins. Co.. 105 Mo. App. 146, 79 S. W. 720; Continental Ins. 
Co. v. Daniel (Ky.) 78 S. W. 866; Taylor v. Insurance Co. of North 
America, 25 Okla 92-94, 105 Pac. 354, 138 Am. St. Rep. 906. The contrary 
view finds support in the following, as well as other, cases: Schwarzchild 
et al. v. Phoenix Ins. Co. (C. C. S. D. N. Y.), 115 Fed. 653; Id. 124 
Fed. 52, 59 C. C. A. 572; El Paso Reduction Co. v. Hartford Ins. Co. 
(C. C.), 121 Fed. 939; Mangrum v. Law. Union & Rock Ins. Co. (Cal.)* 
157 Pac. 239; German Union Fire Ins. Co. v. Clark, 116 Md. 622, 82 .Atl. 
974, 39 L. R. A. (N. S.) 829, Ann. Cas. 1913D, 488. 

While it is stated in the defendant’s brief and in some of the cases 
cited that the federal courts have uniformly held that the return of the 
premium is unnecessary, only three federal cases have been called to my 
attention, and one of these, the Chadbourne Case, seems to hold with the 
plaintiff. It is pertinent to add that, notwithstanding the conflicting views 
of courts of last resort, of which the defendant doubtless has had knowl- 
edge, it persists in the use of this form of policy, ambiguous though it 
has been found to be. There is every reason, therefore, for applying the 
familiar rule that contracts of this character, if uncertain, will be con- 
strued favorably to the insured. If, as was suggested at the hearing, the 
form is prescribed by the statutes of New York, and the defendant is 
unauthorized to change it or use a different form, then in effect the in- 
quiry is as to the meaning, not of the contract, but of the statute, of which 
the policy is merely a transcript, and the decision of the highest court of 
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the state should control, under the well-known rule that the construction 
placed upon a local statute by the courts of the state is binding upon the 
federal courts. 


[4, 5] It is also thought that defendant failed to give the requisite 
notice. Granted that no particular form of notice is required, still it must 
be shown either that the insured has actual knowledge of the insurer’s 
intention to cancel, or that such intention has been so expressed as to give 
notice to the ordinary man, in the exercise of ordinary care. As already 
stated, the plaintiff did not have actual knowledge, and under the circum- 
stances it cannot be charged with carelessness in failing to take notice. 
The carelessness was upon the part of the defendant in employing means 
better suited to conceal than to reveal its intent. It would have been a 
very simple thing for it to give a plain, unequivocal, direct notice of its 
desire to cancel. It had a form of “draft” and of a “receipt,” and pre- 
sumably it had a form of notice. Instead of giving such notice, what did 
it do? It first agreed with the plaintiff upon the amount of the loss, and, 
it is to be presumed, directly or indirectly promised to make settlement 
accordingly. So far as appears, there was no suggestion or intimation 
that it intended to cancel the policy. In due time it caused its agent to 
transmit not a notice, but a draft and a receipt, inclosed with a letter 
expressly notifying the plaintiff of the cancellation of another policy, but 
with no suggestion of a purpose to cancel the policy in suit. With this - 
letter before him, impliedly representing that but one policy was to be 
canceled, the plaintiff’s manager turned to the formal papers, upon which 
the defendant now relies as constiuting notice or contract. Upon its face 
he saw that one of the papers was labeled “draft,” and generally it had 
that appearance. It was for the correct amount, appropriately referred to 
the loss, and named the plaintiff as payee. It is submitted that in the 
ordinary transaction of business, not once in a hundred times does the 
ordinary business man carefully read a check or draft in full. It is suffi- 
cient that it appears to be a check or draft, and that he has knowledge of 
the amonut and the names of the payee and maker. So it was not a 
want of care in this case for the plaintiff's manager to fail to observe a 
clause near the end of the draft, purporting to cancel the policy. When he 
turned the “draft” over to make the necessary and usual indorsement, he 
was confronted, not with a notice that the policy was to be canceled; but, 
in harmony with the implication of the letter of transmittal, he was ad- 
vised that he “must sign this discharge,” which reads: 

“All claims and demands whatsoever against the North River Insur- 


ance Company connected with the within-mentioned loss are released and 
discharged.” ‘ 


This he could readily sign, because it was in accord with his under- 
standing of the settlement. There was nothing to put him upon his guard 
or to suggest cancellation. He turned to the other paper, a printed form, 
conspicuously headed “Receipt.” It was in the form of a receipt, and 
was apparently in substance the same as the indorsement upon the draft. 
Again, if to the plaintiff's conduct we apply the standard of ordinary 
business care and caution, its officers were not guilty of negligence in 
failing to read the instrument to the end and thus discovering the clause 
relating to cancellation. 

[6-8] Defendant, of course, invokes the general rule that one who 
signs a written instrument will not be heard to say he did not read it, 
but will be conclusively presumed to have had knowledge of its contents. 
This rule, however, is not unqualified. There is the further familiar 
principle that where one signs an instrument without reading it, upon a 
false representation by the party as to its contents or scope, he is not 
bound. Suppose that in this case, instead of writing the letter and using 
the forms labeled “draft” and “receipt,” an agent of the Rossi Company 
had gone personally to the plaintiff's office to make settlement, and there 
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made representations which were expressed or clearly implied by the 
letter and the printed forms. He would have said: 

“I have come to make settlement of your recent fire loss upon six of 
the policies you hold [naming them]. One of these policies, and only one, 
the Northwestern, is to be canceled. Here is the draft of the North 
River Company for $3,572.13, the amount we agreed upon, bearing a 
printed release on its back, which you are to sign. Here is a formal 
printed receipt, which you are to sign.” 

Would any ordinarily prudent and cautious business man have stopped 
to read the draft in full, or the receipt, or have suspected that they were 
anything other than what they were represented to be? The defendant 
placed two papers before the plaintiff's officers, upon which it put its own 
construction by calling one of them a draft and the other a receipt. It 
so plainly labeled them, and the pMintiff had the right to rely upon such 
construction and representation. In accepting the draft and signing the, 
receipt without reading them, its manager was bound by their contents, in 
so far, but in so far only, as such contents were in the nature of a draft 
or a receipt, and not by a stipulation upon a matter wholly outside the 
ordinary scope of such instruments. Receipts and drafts are in daily use 
and their general tenor is well known. They may differ slightly in form, 
but in substance they are the same. They are signed and accepted with 
little attention to their precise phraseology. There is little more reason 
to require that they be read in full, than that one should read the printed 
matter upon a silver certificate or national bank note before accepting it. 
Such being the common practice, to hold that the plaintiff here is bound 
by an interpolated clause upon a subject wholly foreign to the nature of 
either a draft or a receipt, and touching which there had been no discus- 
sion between the parties, would be to sanction a fraud. I do not intimate 
that the defendant or its agents intended to deceive. It may very well be 
that the Rossi Company, as well as the plaintiff, was in ignorance of the 
defendant’s desire to cancel the policy. The means employed by the de- 
fendant to give notice of its intention to cancel were so inappropriate that 
it would not be strange if the agent, as well as the insured, failed to take 
notice of its intention. But whether actual or only constructive fraud the 
result is the same. I am unwilling to give place to a rule which would 
write “caveat” upon every draft and receipt, and put a premium on sus- 
picion and distrust. If what the defendant did was insufficient to charge 
the plaintiff with notice, by a parity of reasoning there could. have been 
no mutual consent. Admittedly no consideration passed to the plaintiff. 

Relief granted as prayed for in the complaint. 


—_. a> 


SUPREME COURT OF NEW YORK. 


APPELLATE DIvisIoN, First DEPARTMENT. 


COE 
v. 


LANCASHIRE FIRE INS. CO., Limited.* 


INSURANCE— AGENCY OF BROKERS — EVIDENCE — SUBSE- 
QUENT RECOGNITION. 


Finding that insurance brokers who issued a fire policy in defendant 
company were its agents he/d supported by evidence. 
(For other cases, see Insurance, Dec. Dig. § 76.) 


* Decision rendered, Nov 8, 1918. 172 N. Y. Supp. 435. 
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Appeal from Trial Term, New York County. 

Action by George V. Coe against the London & Lancashire Fire In- 
surance Company, Limited. From a judgment of $9,206.67 for plaintiff, 
defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and 
Shearn, JJ. 


Charles R. Barge, of New York City (Robert N. Holt, of Chicago, 
Ill., of counsel), for appellant. 

Ellison & Ellison, of New York City (William B. Ellison, of New York 
City, of counsel, and Bruce Ellison and Andrew A. Fraser, both of New 
York City, on the brief), for respondent. 


SmitH, J. The Gulf Pipe Liffe Company, plaintiff's assignor, was the 
owner of a number of oil tanks in Oklahoma, which had been insured in 
two insurance companies, one of which will be called the Boston Com- 
pany and the other the Norwich Union. Johnson & Higgins, insurance 
brokers in New York City, were acting, for the Gulf Pipe Line Company 
in taking care of this insurance. Carr & French, insurance brokers lo- 
cated at Tulsa, Okla., had placed the insurance in the Boston Company as 
agents for that company and knew the contents of the policy issued. 
When first-issued the Boston policy contained a clause prorating the lia- 
bility upon the different tanks, but thereafter the prorating clause was 
expunged and a rider attached making the policy a full-liability policy. 
Thereafter Carr & French notified the Gulf Pipe Line Company that the 
Boston Company canceled its risk under the terms of its policy, and a 
time was fixed at which the liability of the Boston Company should 
cease. Thereupon Johnson & Higgins, acting for the Gulf Pipe Line 
Company, communicated with Carr & French and asked them to secure 
other insurance to replace the Boston policy. On June 21, 1915, Carr & 
French assumed to bind liability in the defendant company for $1,000,000 
of insurance, and on the same day telegraphed to the defendant company 
that they had bound them for that sum, and that the Norwich Union had 
$5,000 concurrent insurance on each tank. 


Upon the 23d, 24th, and 25th of June, 1915, certain of these tanks 
were burned. The policies had not been issued. Upon June 24th, pursu- 
ant to a request previously made, Johnson & Higgins sent to Carr & 
French a slip to be attached to the policies specifying the nature of the 
risk. In this slip was a provision for pro rata insurance. This provision 
was left in the slip through a mistake of a clerk in the office of Johnson 
& Higgins. Such a slip was originally attached to the Boston policy, but 
the prorating clause was afterwards expunged, as above stated. The 
Boston policy as amended was in the hands of Carr & French when 
Johnson & Higgins asked them “to replace” the Boston insurance. Carr 
& French issued a polcy of the defendant which complied with the re- 
quest of Johnson & Higgins “to replace” the Boston Company policy in 
all particulars, except that the liability was limited to a “pro rata propor- 
tion.” 

The defendant company did not contest liability upon the policy, but 
has paid the amount of the policy upon the basis of a pro rata liability. 
The plaintiff claims that the policy should be reformed, so as to strike out 
that clause, which would give to the plaintiff a judgment of about $8,000 
additional, as it would increase the defendant’s liability to that amount, 
and the plaintiff asks judgment for this sum after such reformation. 

The trial judge has found that Carr & French were acting as the 
agents for the defendant company, that they had full knowledge of the 
exact terms of the Boston policy, and that it was their intention, as well 
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as the intention of the plaintiff’s assignor, to insure upon full liability, 
and not upon the basis of a prorata liability, and has given judgment to 
the plaintiff for the sum of $8,000. The sole question in the case is 
whether this contract should be reformed. 

[1] Upon this question defendant first contends that Carr & French 
were not their agents. But the defendant has recognized them as their 
agents in the correspondence that afterwards took place. In a letter of 
December 14th, written by defendant, they were spoken of as the de- 
fendant’s agents. Moreover, upon June 21st Carr & French notified the 
defendant that they had bound this risk for the defendant, and they signed 
the defendant’s policy as agents. Upon this policy the defendant after- 
wards made partial settlement. This would seem to be strong proof that 
they were acting as the agents for the defendant. If there was any con- 
flict of evidence as to the agency, the fact was found in favor of the 
plaintiff. 

[2] Carr & French being the agents for the defendant, there was am- 
ple evidence to authorize the reformatién of the contract. This pro rata 
clause had been in the Boston policy at first, and had been expunged 
therefrom. Carr & French, with the possession of this policy and having 
acted for the Boston Company in notifying the plaintiff's assignor of its 
cancellation, had full knowledge of just what that policy was. They had 
knowledge that the insurance sought was to replace this Boston liability. 
Their bill for premiums was upon the basis of absolute liability, and not 
of pro rata liability. The attachment of the slip furnished by Johnson & 
Higgins was not until after the fire, and after the defendant’s liability had 
been fixed. The finding of the court that both parties intended to create 
full liability, instead of pro rata liability, is founded upon abundant 
evidence. 

The judgement should therefore be affirmed, with costs. Order filed. 

Clarke, P. J., and Dowling and Shearn, JJ., concur. Page, J., dissents. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


WELLS et al. 
v. 


TOMPKINS COUNTY CO-OP. FIRE INS, CO* 


INSURANCE—FIRE INSURANCE—PROPOSITION FOR SETTLE- 
MENT-—ACCEPTANCE. 
In action on fire policy, held, that plaintiffs failed to establish that 
proposition for settlement submitted by defendant insurer was accepted. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Cortland County Court. 
Action by Harry T. Wells and another, as executors under the will 
of Harrison Wells, deceased, against the Tompkins County Co-operative 


* Decision rendered, Nov. 13, 1918. 172 N. Y. Supp. 490. 
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Fire Insurance Company. From a judgment for plaintiffs, and from an 
order denying a motion for a new trial, defendant appeals. Reversed, and 
complaint dismissed. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, Coch- 
rane, and Henry T. Kellogg, JJ. 


George B. Davis, of Ithaca, for appellant. 
John Courtney, Jr., of Brooklyn (Clayton R. Lusk, of Cortland, of 
counsel), for respondents. 


Cocurane, J. On December 13, 1912, the defendant issued its policy 
of fire insurance for one year to William Olds and Ella S. Sherwood, 
who held the legal title to the property insured, consisting of a house 
and barn. They had previously executed a contract to convey the prem- 
ises, including the insured buildings, to Harrison Wells, the plaintiff's 
testator, and he had likewise executed a similar contract to convey the 
insured property to other parties, who were in possession. On April 18, 
1913, the barn, which was insured for $400, was destroyed by fire. Both 
of the said contracts of conveyance were at that time outstanding, and no 
deed of the premises had been execued by Olds and Sherwood; but the 
policy contained a clause that the loss should be first payable to Harrison 
Wells as his interest might appear. It also contained a provision that no 
action on the policy should be sustainable unless commenced within 12 
months after the fire. 

The defendant refused to pay the loss, and after certain negotiations 
wrote a letter September 17, 1914, through its president, to Mr. Wells, 
offering in settlement $325, less certain assessments due from him on other 
policies, amounting to $17.79. To this letter Mr. Wells replied on Sep- 
tember 18th, declining the proposition, the offering to accept $325, if the 
defendant would also give a receipt for the unpaid assessments. On Sep- 
tember 22d Mr. Wells followed this with another letter as follows: 

“T have no reply to my offer, so I have given J. T. Courtney your let- 
ter. I did not tell him I had wrote you, and you can settle it with him,” 

Immediately on receipt of this letter, and on September 23d, the de- 
fendant wrote Mr. Wells, withdrawing whatever proposition for settle- 
ment had been made. This action was instituted in July,.1915, more than 
two years after the loss occurred, and is based on the defendant's pro- 
posed settlement, contained in its letter of September 17, 1914, which of- 
fer of settlement it is claimed was orally accepted, and the jury found 
that such was the case. 

The evidence fails to establish the claim of the plaintiffs. That claim 
is that Mr. Courtney, the attorney of Mr. Wells, intermediate the two 
letters of the defendant of September 17th and September 23d, when the 
proposition in question was made and withdrawn by the defendant, called 
on the president of the latter and orally accepted the proposition. The 
correspondence is against this contention. On the same day, when it is 
testified that Mr. Wells authorized his attorney to accept the proposition. he 
wrote the letter of September 18th to the defendant, rejecting it, and no 
explanation is given of this inconsistency. But, more than this, Mr. 
Courtney fixes the time of his visit to the defendant and acceptance of 
the proposition as September 20th, and says that on the same day he 
telephoned Mr. Wells the result of his conversation. If that be true, the 
letter of Mr. Wells to the defendant of September 22d, above quoted, was 
a repudiation of his attorney’s acceptance, and left the defendant at lib- 
erty to withdraw its proposition, which it did, as stated, by its letter of 
September 23d. 

The judgment and order must be reversed, and the complaint dis- 
missed, with costs. All concur. 


Vol. LIII—4. 
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SUPREME COURT OF PENNSYLVANIA. 


BONE 
v. 
DETROIT NAT. FIRE INS. CO.* 


1. INSURANCE—FIRE INSURANCE—CONSTRUCTION OF 
POLICY. 


Where the terms of a policy are capable of two meanings, or where 
the true meaning is doubtful, the law favors such construction as will 
protect the insured, and not such a construction as will avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—FIRE INSURANCE—“PREMISES.” 


Fire insurance policy, covering a hotel and the goods therein, with 
riders forbidding keeping of over 50 gallons of gasoline on premises, to 
be contained in tank 5 feet from any building, and more than one automo- 
bile on premises, was not violated by keeping over 100 gallons 200 feet 
from hotel, or by keeping two automobiles in barn 400 feet away, as 
“premises” did not include land, or the barn which was not insured. 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Premises.) 


3. INSURANCE—FIRE INSURANCE—“CHANGE OF POSSESSION” 
—POSSESSION UNDER PROCESS. 


Under fire insurance policy, in terms void on any change in interest, 
title, or possesion, by legal process, act of insured, etc., sheriff’s levy on 
insured hotel and goods, in possession of tenant, subject to levy, was not 
a change of possession, avoiding the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[13].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 


4. INSURANCE—OUSTER OF TENANT—FIERI FACIAS. 


A fieri facias is not such a writ as, ex necessitate, would immediately 
oust a tenant from his.possession or right of possession, within a fire 
policy stipulating as to effect of change of title or possession of the 
property 

(For other cases, see Insurance, Dec. Dig. § 328[13].) 


Appeal from Court of Common Pleas, Crawford County. 

Assumpsit in a fire insurance policy by Max Bone and Max Bone, 
to use of D. E. Kelley, trustee, against the Detroit National Fire Insur- 
ance Company. Verdict for plaintiff for $1,697.25, and defendant and 
plaintiff both appeal. Affirmed. 


Argued before Brown, C.J. , and Stewart, Moschzisker, Fraser, and 
Walling, JJ. 


Albert L. Thomas, of Meadville, for plaintiff. 
Frank J. Thomas, of Meadville, for defendant. 


* Decision rendered, June 3, 1918. 104 Atl. Rep. 742. 
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MoscuziskER, J. The present suit was instituted upon two policies 
of insurance issued by defendant company, in certain proportions, upon 
“the four-story, frame, slate-roofed building occupied as a hotel, on Main 
street, * * * Cambridge Springs, Pa.,” and the “goods” contained 
therein. Plaintiff, owner of the property in question, rented it to his son, 
Joe Bone; the latter had as a business partner, in the possession and 
management of the hotel, one J. M. Manheimer. This hotel was located 
upon a 40-acre tract of land, and 400 feet distant from the site of the 
insured building there was a barn, where Bone & Manheimer kept two 
automobiles, employed in the conduct of their business, a gasoline tank, 
with a capacity of 400 gallons, was located about midway between the 
barn and hotel, gasoline therefrom was used to supply these automobiles, 
and from time to time small quantities were taken to the hotel building; 
but neither the location of the tank nor this use of its contents was in 
any way connected with the fire which caused the loss. Several judgments 
were entered against plaintiff, and August 9, 1915, excutions were placed 
in the hands of the sheriff, who, August 10, 1915, levied upon the insured 
premises and personal property; within a few hours thereafter, a fire was 
discovered in the linen closet on the third floor of the hotel, which re- 
sulted in the destruction of the building and part of its furnishings. 
Plaintiff recovered a verdict, upon which judgment was entered; both 
sides have appealed. Defendant’s paper book shows but three “questions 
involved”; all of these relate to alleged breaches of warranties, any one 
of which, appellant claims, is sufficient to avoid the contracts in suit. 

[1, 2] The premises insured are described in the policies as herein- 
before stated. In an attached printed rider, marked “dwelling and barn 
form,” the following clause among others, appears: 


“Not to exceed fifty gallons of gasoline * * * shall be kept on 
the premises, * * * to be contained in an air-tight metal tank, stored 
underground and located at least five feet from any building herein in- 
sured. All gasoline shall be conveyed to building by means of a return 
draining pump.” 

Defendant contends the provision just quoted was violated by “keep- 
ing more than 100 gallons of gasoline in a tank, above ground, located 200 
feet from the insured building.” The above-mentioned rider also con- 
tains a stipulation that “not more than one automobile using gasoline shall 
be stored or kept on the premises,” and defendant contends this was vio- 
lated by keeping two such automobiles in the barn, 400 feet from the in- 
sured building. 


In disposing of the points to which we have just called attention, the 
learned court below correctly states: 

“Where the terms of a policy are capable of two meanings, or the true 
meaning is left in doubt, the law favors such construction * * * as 
will protect the insured, * * * and does not lend a willing ear to an 
interpretation that will avoid the policy. * * * Cases might be multi- 
plied in favor of the construction that [the term] ‘premises,’ as used in 
the policy, does not include the land included in the farm. upon which the 
hotel stood. * * * To adopt the contention of * * * defendant that 
the automobiles and gasoline tank * * * were on the ‘[insured] prem- 
ises,’ would be to hold that any point on the forty-acre farm operated with 
the hotel would be on the ‘premises,’ within the meaning of the policy. 
* * * Tf the insurance company intended the ‘premises’ to include a 
distance of 200 to 400 feet from the hotel, it could very easily have said 
so, and very likely would have done so. * * * The fact that the stipu- 
lations concerning the tank and automobiles appear in the rider, which is a 
printed form intended for ‘dwelling and barn,’ and so specifies, accounts 
in our judgment for the stipulation as to automobiles; naturally, an auto- 
mobile would be stored or kept in or about a barn, and not * * * inor 
about an hotel.” 
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We concur with the construction put upon the policies by the court 
below, and agree with what is said in plaintiff's paper book, viz. 

“The risk assumed was the hotel; that is the only thing denied, 
and, when this word ‘premises’ is used in the policy, it refers to the hotel 
and building, not the land. No gasoline was kept in the hotel building, 
and it is clear that the demands of the hotel for gasoline were not such as 
to require a storage tank underground, and that the gasoline be ‘conveyed 
to the building by means of a return draining pump.’ This [provision] 
referred to, and was intended to refer to, the barn, in case one was insured : 
the rider is general, and, no barn being insured, * * * that clause is 
inoperative” in the present instance. Grandin v. Rochester German Ins. 
Co., 107 Pa. 26, 37. 

While, owing to differences in the facts involved, no authority is called 
to our attention which precisely rules the case at bar, yet the following 
may be cited as consistent with, and to some degree supporting, the con- 
clusions reached on the points which we have been discussing. Allemania 
Fire Ins. Co. v. Pittsburgh Exposition Society, 8 Sadler, 424, 443, 11 Atl. 
572; Teuonia Fire Ins. Co. v. Mund, 102 Pa. 89, 93, 94; Central Market 
Street Co. v. North British & M. Ins. Co., 245 Pa. 272, 276, 91 Atl. 662; 
Fireman’s Fund Ins. Co. v. Shearman, 20 Tex. Civ. App. 343, 50 S. W. 598, 
599; Carlin v. Western Assurance Co., 57 Md. 515, 529, 40 Am. St. Rep. 
440; N. W. Mutual Life Ins. Co. v. Germania Fire Ins. Co., 40 Wis. 446, 
452; Sperry v. Ins. Co. of N. A. (C. C.) 22 Fed. 516, 517. 

[3, 4] The last question involved in defendant’s appeal relates to the 
condition that: 

“This entire policy * * * shall be void * * * if any change, 
other than by the death of the insured, take place in the interest (except 
change of occupancy without increase ‘of hazard), title, or possession of 
the subject of insurance, * * * whether by legal process or judgment 
or by voluntary act of the insured, or otherwise.” 

Defendant contends that the levy by the sheriff upon the insured 
“premises” and “goods,” in connection with what was done by the officer at 
the time, constitutes such a change of possession as avoids the policies. 
In overruling this contention, the court below says: 

“As to change of possession when the facts are in dispute it is 
* * * a question for the jury. It is undisputed that Manheimer was a 
tenant under Max Bone [plaintiff]; his possession was the possession of 
the owner. The jury specially found that Manheimer remained in pos- 
session of the hotel after the sheriff’s levy and until the time of the fire, 
as tenant. We think this finding is sustained by the evidence and settled 
adversely to defendant company its contention that the sheriff’s conduct 
amounted to a dispossession of plaintiff’s tenants; but, if the finding of 
the jury on this point were lacking the support of sufficient evidence, we 
are not prepared to assent to defendant’s contention that the sheriff's 
levy * * * would effectuate such a change of possession as to avoid 
the policy.” 

We agree with both positions taken by the court below. The fact 
found by the jury, that at least one of plaintiff's tenants continued in 
possession of the insured property after the sheriff came upon the premi- 
ses, subject, of course, to the latter's levy, prevents the application of 
the provision of the contract, as to change of possession sought to be en- 
forced by defendant. Then, again, a fieri facias is not such a writ as, ex 
necessitate, would immediately oust the tenants from their possession or 
right of possession. See the following relevant, if not ruling, authorities: 
Commonwealth Ins. Co. v. Berger, 42 Pa. 285, 292, 82 Am. Dec. 504; Col- 
lins v. London Assurance Corporation, 165 Pa. 298, 306, 30 Atl. 924; Mar- 
cello v. Concordia Fire Ins. Co., 234 Pa. 31, 34, et seq., 82 Atl. 1090, 30 
L. R, A. (N. S.) 366; Stainer v. Royal Ins. Co., 13 Pa. Super. Cr. 25, 41. 

[5] Plaintiff is dissatisfied with the amount of the verdict, and for 
that reason also has appealed, alleging the trial judge erred when he ad- 
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mitted certain evidence as to the market value of the insured real estate. 
In disposing of this complaint, the court below states: 

“Our reply * * * does not depend upon any refined reasoning as 
to whether, under the terms of the policy, the market value of the prop- 
erty insured has any relation to the amount of the insurance company’s 
liability; it would rather depend on whether the plaintiff had not made 
[such value relevant] by introducing it into the case. Suppose plaintiff 
had relied entirely upon proof of market value, and offered no evidence 
as to cost of reproducing the hotel, it certainly would not be contended 
that defendant could not accept the issues of value * * * relied upon. 
* * * Plaintiff having relied upon two measures of value as fixing de- 
fendant’s liability, defendant could meet the case presented only by offer- 
ing like evidence; hence, in our opinion, defendant was entitled to prove 
market value. See Morris v. Travis, 7 Serg. & R. 220 [223]. * * * The 
evidence tendered by plaintiff was as to offers: he had had for the insured 
property, ** * but the effect was to prove market value. We are 
also of opinion, the bona fides of such offers being a proper inquiry for 
the jury, that defendant’s evidence as to * * * value would assist the 
jury in determining whether to believe such offers [to buy actually] had 
been made, and, if so, whether they were in good faith.” 

See Hamilton v. ‘Hastings, 172 Pa. 308, 317, 34 Atl. 43; and opinion 
by Rice, P. J., in Winters v. Schmitz, 36 Pa. Super. Ct. 496, 505. 

We may add, there is no specification of error attacking the manner in 
which the measure of damages was submitted to the jury; the sole com- 
plaint being as to the admission of testimony. Under the circumstances 
attending the trial of this case, we see no reversible error in the rulings 
called to our attention by plaintiff’s assignment; and, since we have stated 
already a like view regarding defendant’s assignments, they are all over- 
ruled. 

The judgment is affirmed. 


WILLIAMS v. ATLAS ASSUR. CO., LIMITED, OF LONDON, 
ENGLAND. (No. 9510.)* 


(Court of Appeals of Georgia, Division No. 1.) 


1. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


Where a policy of fire insurance contains no provision to the contrary, 
a statement by the insurer’s agent, who represented it in receiving the ap- 
plication for insurance, in collecting the premium, and in issuing the 
policy, made to the insured within the time in which, under the terms of 
the policy, proofs of loss wére required to be made, that the company de- 
clined or refused to pay the loss, will amount to a waiver of such proof. 
Phenix Insurance Co. v. Searles, 100 Ga. 97, 27 S. E. 779. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


2. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


But where such a policy of insurance contains the following stipula- 
tion, viz.: “This policy is made and accepted subject to the foregoing 
aisnidians and conditions, together with such other provisions, agree- 
ments, or condition as may be indorsed hereon or added hereto, and no 


oa rendered, Oct. 15, 1918, 97 S. E. Rep. 91. Syllabus by the 
ourt 
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officer, agent, or other representative of this company shall have power to 
waive any provision or condition of this policy, except such as by the 
terms of this policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions no officer, agent, or 
representative shall have such power or be deemed or held to have waived 
such provisions or conditions, unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or permission affecting 
the insurance under this policy exist or be claimed by the insured, unless 
so written or attached’—such an agent’s notice of refusal to pay the loss 
would not bind the company as a waiver on its behalf of the contractual 
duty of furnishing the proofs of loss called for by the terms of the con- 
tract of insurance. Johnson v. Attna Insurance Co., 123 Ga. 404, 409, 51 
S. E .339, 107 Am. St. Rep. 92. If, however, such an absolute refusal to 
pay be made by such an authorized agent of the insurer as had authority 
to represent it in determining whether or not the policy should be paid, 
the rule would be otherwise. Continental Insurance Co. v. Wickham, 110 


Ga. 129, 35 S. E. 287. 
(For other cases, see Insurance, Dec. Dig. § 556 [1], 559[1].) 


3. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


Where a policy of fire insurance, in addition to the stipulation quoted 
above, provides also that the insured shall, within a named period after 
the fire, furnish to the insurer certain specified proofs of loss, signed and 
sworn to, then even an agent of the company whose duty it is to ascertain 
and determine its liability under the policy has no authority to dispense 
with such proof on the part of the insured by merely entering his verbal 
waiver of such contractual requirement. Bailey v. First National Fire 
Insurance Co., 18 Ga. App. 213, 89 S. E. 80. 


(For other cases, see Insurance, Dec. Dig. § 556[2].) 


4. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


While the mere acts of furnishing oral information to such an ad- 
juster as to the fact that a fire had occurred, together with a written list 
or memorandum of the goods alleged to have been destroyed by the fire, 
would not, without more, dispense with the stipulations of the policy 
relative to proofs of loss, yet, where the insured within the time allowed, 
in good faith endeavors thus to comply with the requirements of the 
policy in regard to proofs of loss, by giving such notice thereof, and fur- 
nishing to the authorized adjuster of the insurance company such written 
list or memorandum of the goods alleged to have been destroyed, and the 
company’s agent accepts as sufficient such oral and written notice as being 
in compliance with the requirements of the policy, and the company makes 
no objection thereto, the insurer will be estopped from denying lack of 
literal compliance with the terms of the policy relative to such proofs. 
Phenix Insurance Co. v. Hart, 112 Ga. 765, 38 S. E. 67. 


(For other cases, see Insurance, Dec. Dig. §§ 542[1], 558[2].) 


5. INSURANCE—FIRE INSURANCE—WAIVER—NOTICE. 

In a suit upon a second policy of insurance which contains the follow- 
ing provision, viz.: “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract of insur- 
ance, whether valid or not, on property covered in whole or in part by this 
policy’—in order that the defendant company should be held to have 
waived such provision relative to the issuance of a previous policy, there 
must have been actual notice to the company’s agent, at the time he wrote 
the second policy, of the existence of the previous contract of insurance. 
While actual notice to such an agent is constructive notice to his principal, 
constructive notice to such agent will not be held to be construcitive no- 
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tice to the principal. Liverpool, etc., Insurance Co. v. Hughes, 145 Ga. 718. 
89 S. E. 817. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


6. INSURANCE — FIRE INSURANCE— DELIVERY OF POLICY — 
STATUTE. 


The evidence of the plaintiff himself having disclosed that he had 
previously applied for a’ policy of insurance in another company and paid 
the premium therefor, the previous contract of insurance became consum- 
mated upon the issuance of the policy, even though it still remained in the 
hands of the agent and the plaintiff did not in fact know that it had been 
actually issued. Civ. Code 1910, § 2470; New York Life Ins. Co. v. 
Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; 
Todd v. German-American Ins. Co., 2 Ga. App. 789, 59 S. E. 94. The evi- 
dence which in this case could at most be taken as constructive notice 
only to the agent of the defendant company, who issued the second policy, 
of the existence of the former policy, would not constitute notice to the 
principal and operate as a waiver of the prior policy on its part, and the 
trial judge therefore did not err in granting a nonsuit in defendant’s 
favor. 


(For other cases, see Insurance, Dec. Dg. § 136[1].) 


Error from City Court of Greenville; H. H. Revill, Judge. 

Action by M. W. Williams against the Atlas Assurance Company, 
Limited, of London, England. Judgment of nonsuit, and plaintiff brings 
error. Affirmed. 


McLaughlin & Jones and N. F. Culpepper, all of Greenville, for 
plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, and Hatchett & Hatchett, of 
Greenville, for defendant in error. 


GRIFFIN et al. v. W. L. PFEFFER LUMBER CO. (No. 12213.)* 
(Supreme Court of Illinois.) 


5. INSURANCE—INSURABLE INTEREST—LESSORS: 


Corporation to whom lessee turned over premises, although it signed 
no agreement to pay rent or insure buildings for the benefit of lessors as 
provided by 10-year lease. had, it having paid rent for time it has posses- 
sion, an “insurable interest” in buildings which it was lawful to have in- 
sured for its own benefit to exclusion of lessors. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

Appeal from Appellate Court, Fourth District, on Appeal from Circuit 
Court, Richland County ; Charles H. Miller, Judge. 

Suit by L. M. Griffin and others against the W. L. Pfeffer Lumber 
Company. From judgment entered upon directed verdict. plaintiffs ap- 
pealed to the Appellate Court for the Fourth District, which court affirmed 
judgment and granted a certificate of importance and an appeal to the 
Supreme Court. Affirmed. 


* Decision rendered, Oct. 21, 1918. 120 N. E. Rep. 583. mE. 
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Lynch & Martin, of Olney, for appellants. 
John A. MacNeil and H:- G. Morris, both of Olney (R. D. W. Holder. 
of Belleville, of counsel), for appellee. 


COLLINS et al. v. IOWA MFRS,’ INS. CO. (No. 30925.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—ACTION ON POLICY—DEFENSE OF MISREP- 
RESENTATIONS—AVOIDANCE—ESTOPPEL OR WAIVER— 
PLEADING, 

Plaintiff in action on fire policy, not,having replied, may not avoid the 
pleaded defense of misrepresentations in application, by evidence that de- 
fendant’s agent effecting the insurance was truthfully informed of the 
facts; this amounting to estoppel or waiver, not available unless pleaded, 
and plaintiff’s denial by operation of law being merely of application con- 
taining misrepresentations. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


3. INSURANCE—FRAUDULENT CONCEALMENT. 

Insured’s silence by itself is not concealment, avoiding a fire policy; 
but the question of intention is involved. 

(For other cases, see Insurance. Dec. Dig. § 258.) 


4. INSURANCE—CONCEALMENT—INSTRUCTIONS. | 
Instruction defining concealment, given in action on fire policy, and one 


which defendant claims should have been given, held not substantially 
different. 


(For other cases, see Insurance, Dec: Dig. § 669[4].) 


5. INSURANCE—FIRE INSURANCE—MISREPRESENTATIONS— 

SUBSEQUENT CORRECTION. 

Misrepresentation by husband, when effecting insurance on wife's 
property, that he was the owner, makes policy merely voidable; and it 
becomes valid. insuring property of true owner, when thereafter insurer 
is informed of true ownership. and takes no steps to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

6. INSURANCE—SOLE OWNERSHIP—MORTGAGE ON INSURED 

PROPERTY. 

Within law of fire insuranke, one does not cease to be sole owner of 
property because of mortgage thereon. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

7. INSURANCE— FIRE INSURANCE—INCUMBRANCE BY IN- 

SURED. 

Mortgage on property when bought by insured is not incumbrance 


created by voluntary act of insured, or within his control, which by pro- 
vision of fire policy will avoid it. 


(For other cases, see Insurance, Dec. Dig: § 283[3].) 
* Decision rendered, Oct. 25, 1918: 169 N. W. Rep. 199. 








Fire. ] Maxwell v. Dirigo Mut. Fire Ins. Co. 57 


8. INSURANCE—FIRE POLICY—CHANGE IN INTEREST, TITLE, 

POSSESSION OR USE. 

Change in interest. title, possession, or use of subject of insurance, 
avoiding fire policy, is not effected by mortgage, judgment of foreclosure. 
or sheriff’s sale; sheriff’s deed not having been issued. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 


9. INSURANCE—FIRE POLICY—PROCURING ADDITIONAL IN- 

SURANCE—“INSURED.” 

“In$ured,” owner of property, procures no additional insurance, which 
makes policy void, because of another procuring insurance to protect its 
interest as buyer at sheriff’s sale under mortgage foreclosure. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Insured.) 


Appeal from District Court, Woodbury County; W. G. Sears, Judge. 
The plaintiffs had a verdict on a policy of insurance issued by the 
defendant, and defendant appeals. Reversed and remanded, 


J. T. Sullivan, of Waterloo, and Henderson & Fribourg, of Sioux City, 
for appellant. 

D. H. Sullivan, Alfred Pizey, and McCormick & McCormick, all of 
Sioux City, for appellees. 


MAXWELL v. DIRIGO MUT. FIRE INS. CO* 
(Supreme Judicial Court of Maine-) 


1, INSURANCE— WAIVER OF CONDITION —SALE WITHOUT 
CONSENT—POWER OF SECRETARY. 
Insurer’s secretary, who was acting in behalf and as agent of it in in- 
vestigating and adjusting the loss, could waive breach of condition of the 
policy that sale without its written consent should render policy void. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


3. INSURANCE— BREACH OF CONDITION—ESTOPPEL TO 

CLAIM FORFEITURE. 

Though insurer did not actually intend waiver of breach of con- 
dition of policy, if its conduct and declarations justified belief that it was 
intended. and, acting on the belief, insured incurred trouble and expense, 
and was subjected to delay, to his injury and prejudice. insurer may, on 
the principle of equitable estoppel, be prohibited from claiming forfeiture 
for the breach. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


4. INSURANCE— BREACH OF CONDITION —WAIVER OF ES- 
TOTOPPEL- 


Course of dealing between insured’s trustee in bankruptcy and in- 
surer for six months after fire, involving many interviews, much corre- 


* Decision rendered, Nov. 9, 1918. 104 Atl Rep. 812. 
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spondence, preparation of proof of loss, adjustment of amount, and delay 
in bringing action and in settling estate, held to constitute waiver of, or 
estoppel to assert, any breach of condition against sale without consent. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Exceptions from Supreme Judicial Court, Penobscot County, at Law. 

Action by James D. Maxwell, trustee in bankruptcy, against the 
Dirigo Mutual Fire Insurance Company. Verdict for plaintiff, and de- 
fendant brings exceptions and moves for new trial. Motion and ex- 
ceptions overruled. 


Argued before Cornish, C. J., and Spear, Philbrook, Dunn, and Mor- 
rill, JJ. 


Ryder & Simpson, of Bangor, for plaintiff. 
Newell & Woodside, of Lewiston, for defendant. 


BELK vy. CAPITAL FIRE INS. CO. (No. 20635.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—DEFAULT IN PAYMENT OF PREMIUM. 

A provision in a fire insurance policy “that, in case any portion of the 
assured’s premium ‘contract is not paid when due, this policy shall lapse, 
and the same shall be suspended, inoperative, and of no force or effect so 
long as any portion thereof remains past due and unpaid,” is valid, and 
may be enforced by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


3. INSURANCE—ACTION ON POLICY—ATTORNEY’S FEES. 

Chapter 234, Laws 1913, provides for the taxation of attorney’s fees in 
judgments upon insurance policies in all classes of indemnity insurance 
not expressly exempted by law. 


(For other cases. see Insurance. Dec. Dig. § 675.) 


Appeal from District Court, Lancaster County; Morning, Judge. 

Action by William F. Belk against the Capital Fire Insurance Com- 
pany. From the judgment, defendant appeals, and plaintiff files cross- 
appeal. Affirmed in part, and reversed in part. 


G. E. Hager, of Lincoln, for appellant and cross-appellee. 
R. J. Greene, of Lincoln, for appellee and cross-appellant. 


* Decision rendered, Oct. 18, 1918. 169 N. W. Rep. 262. Syllabus by the 
Court. 





Fireman’s Fund Ins. Co. v. Cox. 


FIREMAN’S FUND INS. CO. v. COX. (No. 8246.)* 
(Supreme Court of Oklahoma.) 


1, INSURANCE—FIRE INSURANCE—INSURABLE INTEREST— 
WAIVER 
One cuamet insure property if he has no insurable interest in it, and 
insurance taken in good faith on property belonging to another is ‘void, 
even though the company had full knowledge of the facts of ownership; 
the doctrine of waiver cannot apply. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST— 
VALIDITY OF POLICY. 


If, when a policy of insurance is issued, the person whom it purports 
to insure against loss has previously sold and delivered the property in- 
sured, the policy is void in his hands, and his assignment thereof to the 
owner of the property transferred nothing. 


(For other cases, see Insurance, Dec. Dig. § 121.) 


Error from County Court. Okmulgee County; Mark L. Bozarth, Judge. 

Action by Amanda Cox against the Fireman’s Fund Insurance Com- 
pany. Judgment for plaintiff and defendant brings error. Reversed and 
remanded. with directions. 


Scothorn, Caldwell & McRill, of Oklahoma City, for plaintiff in error. 
Merwine & Newhouse, of Okmulgee, for defendant in error. 


of Decision rendered, Oct. 8, 1918. 175 Pac. Rep. 493. Syllabus by the 
ourt. 


PALATINE INS. CO. OF LONDON, ENGLAND, v. COMMERCE 
TRUST CO. (No. 8503.)* 


(Supreme Court of Oklahoma.) 


1, INSURANCE—FIRE INSURANCE— POLICY PROVISIONS— 

ENFORCEMENT. 

Any provision in a policy of fire insurance written since the 25th 
day of March, 1909, that is in conflict with the provision of the standard 
form of policy of this state, provided by Act March 25, 1909, and of 
section 3482, Rev. Laws 1910, will not be enforced. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
2. — — FIRE INSURANCE — RECOVERY — INSTRUC- 


When, in an action upon a policy of insurance in the sum of $3,000, 


C + Decision rendered. Oct. 29, 1918. 175 Pac. Rep. 930. Syllabus by the 
ourt. 
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for the destruction of an automobile by fire, the evidence is in con- 
flict as to the value of the automobile destroyed, it was reversible error 
for the court to instruct the jury that, if they found for the plaintiff, they 
must find for the face value of the policy. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


3. INSURANCE—FIRE INSURANCE—AMOUNT OF RECOVERY— 
STATUTE 


A policy of hee insurance on property in this state, written since the 
25th day of March, 1909, cannot liquidate the damages suffered by the 
amount stated in the policy, as the measure of recovery is the actual value 
of the property destroyed. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


Commissioner’s Opinion. Division No. 1. Error from District Court, 
Garfield County; James B. Cullison, Judge. 

Action by the Commerce Trust Company against the Palatine Insur- 
ance Company of London, England. Judgment for plaintiff, and de- 
fendant brings error. Reversed and remanded. 


Scothorn & McRill, of Oklahoma City. for plaintiff in error. 
C. H. Parker and P. C. Simmons, both of Enid, for defendant in error. 


GALLAGHER v. LIVERPOOL & LONDON & GLOBE INS. CO. 
No. 1394.) * 


(Court of Civil Appeals of Texas. Amarillo.) 


INSURANCE—AGENT’S AGREEMENT TO RENEW — AUTHORI- 
TY—LAWS APPLICABLE. 


Where property in Oklahoma was insured by Oklahoma standard 
policy after negotiations in such state, the effect of policy provisions as to 
the right of insurer’s agent to bind insurer by agreement to renew was 
governed by laws of Oklahoma. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


Appeal from District Court, Potter County; ~Hugh L. Umphres, 
Judge. 

Action by M. N. Gallagher against the Liverpool & London & Globe 
Insurance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


C. E. Gustavus, of Amarillo, for appellant. 
Locke & Locke, of Dallas, and Veale & Lumpkin, of Amarillo, for 
appellee. 


* Decision rendered, Oct. 23, 1918. Rehearing denied, Nov. 13, 1918. 206 
S. W. Rep. 212. 





A.&H.] North Am. Acc. Ins. Co. v. Hill’s Admx. 


ACCIDENT AND HEALTH. 


COURT OF APPEALS OF KENTUCKY. 


NORTH AMERICAN ACC. INS. CO. 
v. 


HILL’S ADM’X.* 


3. INSURANCE—CAUSE OF DEATH—EVIDENCE. 


In action on accident policy, evidence held insufficient to show that the 
cause of insured’s death was one insured against in the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Campbell County. 

Action by the administratrix of Charles H. Hill, deceased, against the 
North American Accident Insurance Company. Judgment for plaintiff. 
and defendant appeals. Reversed, with directions. 


John E. Shepard, of Covington, and Edward St. Clair, of Chicago, IIl.. 
for appellant. 


Judson A. Shuey and L. J..Crawford, both of Newport, for appellee. 


Tuomas, J. The appellant and defendant below, North American Acci- 
dent Insurance Company, issued to Charles H. Hill an accident policy 
by which it agreed to pay him certain named amounts for the accidental 
loss of designated members of his body, and to pay his estate for the loss 
of his life the sum of $2,500, 

“provided such loss shall result from bodily injuries inflicted through ex- 
ternal. violent, and accidental means. and solely and independently of all 
other causes, within thirty (30) days of the event causing such injuries, 
and only if such injuries shall occur: While actually riding as a passenger 
in a place regularly provided for the transportation of passengers only, 
within a railroad car. elevated. subway. or interurban railroad car, street 
car or steamboat. provided by a common carrier for passenger service.’ 

The insured was a traveling salesman for a wholesale hardware estab- 
lishment, and on January 28, 1916, while the policy was in force, he re- 
turned to his home in Dayton, Ky., from a trip through the South which 
he had made for his employer. He was very much afflicted, and Dr. 
Spitzlberger. his family physician who was called in, says that his patient 
was “suffering from a condition of troubled respiration and a marked 
swelling in the abdomen.” He further says that: 

“There was a rapid pulsation, with an increased respiration and 
misery in his abdominal cavity, and he also complained of his right side.” 

The patient was suffering a great deal of pain, and the physician 
diagnosed his condition as being one where “he was affected with the con- 
dition of ascites.” Being asked what ascites is. he answered: 

“It is an effusion of the serum into the abdominal cavity. which is of 
a watery nature.” 

Dr. Creiwe. shown by the record to be an eminent diagnostician of 
Cincinnati. testified in the icase. and said: 


* Decision rendered, Nov. 19, 1918. 206 S. W. Rep. 170. 
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“Ascites is a term which is used to signify the accumulation of fluid 
in the abdomen.” rn 

It is explained by Dr. Spitzlberger that the accumulation of fluid in 
the abdominal cavity producing the ascites condition obstructs the portal 
circulation and causes a dropsical condition. one of the symptoms of which 
is a distension of the abdomen such as the insured had when first seen 
by the physician. sa : 

On February 2, 1916, the insured was taken to a hospital in Cincinnati 
and was there operated on by Dr. C.,;A. L. Reed; but the operation pro- 
gressed no further than to discover the ailment with which the patient 
was afflicted, which was a large tumor on his liver the size of 
a man’s head, and which the physicians say was either sarcoma or 
carcinoma, both of which are malignant growths. 

On February 9th the insured died. This suit was filed by the appellee, 
his widow, who qualified as his personal representative, to recover $2.500 
for his death, alleging that it was produced by an accident which the de- 
ceased sustained on January 12. 1916, and which was inflicted through ex- 
ternal, violent. and aiccidental means. and it solely and independently of 
all other causes produced her decedent’s death. and which he received 
while he was “actually riding as a passenger in a place regularly provided 
for the transportation of passengers only. within a railroad car provided 
by, a common carrier for passenger service.” 

The answer traversed the allegations of the petition. and upon trial 
the jury returned a verdict in favor of plaintiff for the amount claimed 
in the petition. upon which judgment was rendered. and to reverse it the 
defendant prosecutes this appeal. 

Many alleged errors are relied upon as grounds for a reversal. and 
we think at least two of them are well taken. They are (1) incompetent 
evidence introduced by plaintiff over the objections of the defendant; and 
(2) insufficiency of the testimony to authorize a recovery. Considering 
these in the order named: 


[1] (1) Dr Spitzlberger, who was introduced as a witness for 
plaintiff, in testifying concerning what the deceased said in giving a history 
of his case after returning from his trip, was asked: 

“What did he give you as the history of his case?” 

He was permitted to answer over the objections and exceptions of 
defendant and said: 


“That while he was boarding a train the train started off suddenly, 
throwing him violently, and as to him falling on the grip, or the grip 
falling on him, I don’t exactly recollect; I know the grip he was carrying 
was the cause of his injury indirectly.” 

By this answer the deceased himself was made to testify, not only 
as to the way and manner of receiving his injuries, but also that they were 
received while deceased was traveling upon a passenger train in a coach 
provided for that purpose, thus bringing the accident directly within the 
terms of the policy; for, according to those terms if the accident had 
not been inflicted while the deceased was thus circumstanced, it would not 
be covered by the policy. It is a rule quite universally recognized that it is 
competent for a patient to give a history of his case to his physician, so 
as to enable the latter to render a proper diagnosis and give such treatment 
as the affliction demands. This, however, in the instant case, required no 
more than that the patient should have said to the physician that he had 
sustained an accident, wherein he fell upon his grip, or the grip fell upon 
him, naming the part of the body affected together with the symptoms 
following. It was by no means essential for any purpose that the place 
where the accident occurred should have been mentioned. Perhaps the 
statement as to the place where the accident was received might have been 
admissible, if made immediately thereafter, so as to bring it within the 
familiar doctrine of the res geste rule; but, having been made after the 
lapse of 16 days, it was clearly incompetent. 
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In the case of Shade’s Administrator v. Covington-Cincinnati Elevated 
Railroad & Transfer & Bridge Co., 119 Ky. 592, 84 S. W. 733, 27 Ky. Law. 
Rep. 224, this court had before it almost the precise question involved 
in the case now under consideration In that case the administrator of 
Mrs. Shade brought suit against the defendant to recover for the death 
of her decedent, claiming that it was produced through the defendants’ 
negligence by permitting its bridge to become dangerous through the ac- 
cumulation of ice and snow upon the passenger footway, upon which the 
deceased slipped and fell, sustaining the injuries from which she died. 
Practically the entire testimony as to how she sustained her injuries was 
through a statement which she made to her physician. In that case the 
physician was permitted to testify, inter alia, that the deceased told him 
that she fell upon defendant’s bridge because of ice thereon. The court 
in its opinion, after stating the reason for the rule permitting the intro- 
duction of this character of testimony, said: 

“For. that reason the law allows the proof of what she said to her 
physician at the time of his examination, as part of the res geste. What 
the injured party may have said to any one at the time of the injury, or 
so immediately after it as to be regarded part of it, as being the verbal 
part of a continuing occurrence, would also be admitted, upon familiar 
grounds. What was said after the lapse of some minutes—a half hour 
or so in this case—to the attending physician, to aid him in detrmining 
the nature of the injury and to prescribe a remedy or treatment, is allowed 
as an extension of the same rule of evidence. It rests logically upon the 
necessity of the ‘case. It is matter proper to be shown, and not sus- 
ceptible generally of being otherwise proven. But it must stop with the 
necessity for it. It was necessary for the physician to know whether the 
patient was suffering, and where the pain was, and as to its character. 
It was also proper that he should know how the injury was inflicted, as 
upon that knowledge his treatment, in part, might depend. So it was 
competent to show that the patient said she had received a blow on her 
head, if she did say it, and how she was otherwise hurt. But it was wholly 
immaterial to the physician’s understanding what it was necessary for him 
to know in treating the injuries whether she fell on appellee’s bridge, or 
elsewhere, or that she fell on ice.” 

As in that case it was competent to show what the patient said as to 
where she sustained the accident upon her body and how it occurred, but 
imicompetent to show that the accident occurred upon defendant’s bridge 
and because of ice thereon, so in this case it was competent to show by 
the physician what the deceased said concerning the manner in which he 
received his accident, and the place upon his body where it occurred, to- 
gether with other injuries he received, as well as the pain and suffering he 
experienced; but it was wholly incompetent to show that the accident 
was received upon a passenger train, as this could furnish no possible in- 
formation to the physician enabling him to any better diagnose or treat 
the case. It was a selfserving statement, purely hearsay, and admissible 
under no rule of practice known to us. 

Neither does this court’s opinion in the case of Omberg v. Mutual 
Accident Association, 101 Ky. 303, 40 S. W. 909, 19 Ky. Law Rep. 462, 
72 Am. St. Rep. 413, relied upon by appellee, authorize the introduction of 
this class of testimony, as was pointed out in the Shade Case. In the 
Omberg Case the court was careful to restrict the application of the rule 
to the statements made by the patient to the physician to enable the latter 
to properly diagnose and treat the malady, and the court therein said: 

“A narrative of the events attending the mishaps would not be com- 
petent.” 

So in the instant case a narrative of the place where the accident 
happened was wholly incompetent, and especially so when it contained a 
statement of facts essentially necessary to bring the accident within the 
provisions of the policy. But it is insisted that the admonition which the 
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court gave to the jury at the close of plaintiff's testimony cured the error 
which we have discussed in the admission of the statement which the de- 
ceased made to the physician. That admonition says: 

“On the motion of the defendant to exclude the statement of Dr. 
Spitzlberger, detailing what Mr. Hill told him of the accident, I think 
what Mr. Hill told him of the nature of his injury and the mode of re- 
ceiving it is competent, but not the part of the statement that speaks of 
what caused him to receive it, and that part of the statement, I mean the 
statement that the fall was caused by a sudden starting of the train, is 
excluded from your consideration.” 

[2] The only part of the statement which the court therein excluded is 
that part which purported to state that the accident occurring on the train 
was produced by a sudden starting of the train. The vice in the testi- 
mony did not consist of how the accident happened, or rather what pro- 
duced it, but it consisted in the deceased’s stating the place where it 
occurred, since he was indemnified only against accidents occurring in 
that character of place. It will therefore be seen that the admonition did 
not reach or touch the vital error. 

Briefly’ discussing ground (2) for a reversal, we have seen that Dr. 
Spitzlberger diagnosed the case as an ascites condition, and we have seen 
what he and other physicians described as constituting that condition, it 
being an accumulation of fluid in the abdominal cavity, which he testified 
could have been produced by a bruise upon the liver, which could have 
beeri made by the character of accident the deceased described to him; 
but when Dr. Reed, in the presence of .Dr. Creiwe, made the exploratory 
incision for the purpose of discovering the cause of, and relieve if possible, 
the patient’s condition, it was found that, instead of the abdominal cavity 
being filled with a fluid substance producing ascites, the patient was afflicted 
with a malignant growth upon the liver, whith they and other physicians 
say could not possibly have grown to the size of a man’s head, as they 
found it, under six months from the time it commenced, and we do not 
find, from the testimony of any physician who was introduced, that the 
character of growth found could have developed from January 12th, the 
day the accident is alleged to have occurred. If the ascites condition 
which Dr. Spitzlberger was of the opinion existed had been demonstrated 
by the operation, there might be room for contending:that his testimony 
would have been sufficient to carry the case to the jury; but the operation 
developed that the patient’s condition was not produced by the causes 
which he supposed to exist, but because of entirely different ones, which 
could not have been produced by an accident of such recent occurrence. 

[3] We therefore conclude that the evidence was not only insufficient 
to authorize a recovery, but that it conclusively showed that the insured’s 
death was produced from causes wholly independent of and existing prior 
to the accident. 

With this view of the case, it becomes unnecessary to discuss or to 
invoke the application of the rule that, where the evidence shows that the 
injury or damage sued for may have been produced by two or more 
causes, for only one of which would the defendant be liable, the jury will 
not be permitted to speculate as to which produced it, and which is dis- 
cussed in the cases of A&tna Life Insurance Co. v. Bethel, 140 Ky. 609, 
131 S. W. 523, and Casualty Co. of America v. Taylor, 164 Ky. 786, 176 
S. W. 194. Our conclusion is that insured’s death was not produced by 
the accident which he sustained, even conceding that the accident did occur, 
and in such manner as to possibly and eventually bring about the conditions 
which the operation disclosed. 

Defendant's motion for a peremptory instruction should have been 
sustained, and the judgment is reversed, with directions to proceed in 
accordance with this opinion. 





A.&H.] Archibald v. Order United Com’! Travelers. 


SUPREME JUDICIAL COURT OF MAINE 


ARCHIBALD 
v. 


ORDER OF UNITED COMMERCIAL TRAVELERS.* 


1. INSURANCE—INSURED’S LIABILITY—BURDEN OF PROOF. 


In actions on insurance contracts, the burden is on defendant to prove 
the exemption which it sets up in defense. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—INSURED’S LIABILITY—“VOLUNTARY EX- 

POSURE TO DANGER.” 

In an action on an insurance contract exempting from liability if 
death was incurred from voluntary exposure to danger, facts he/d to show 
that insured, struck by locomotive while walking on railroad track, died 
by voluntary exposure to danger”; such exposure being an intentional act 
which reasonable and ordinary prudence would pronounce dangerous. 

(For other cases, see Insurance, Dec. Dig. § 461[3].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Voluntary Exposure.) 


3. INSURANCE—INSURED’S LIABILITY—EXPOSURE TO DAN- 

GER—CUSTOM. 

In an action on insurance policy wherein liability for death from 
involuntary exposure to danger was exempted, where insured was killed 
by locomotive while walking on a railroad track, it was immaterial that 
others were accustomed to use the same track. 

(For other cases, see Insurance, Dec. Dig. § 461[3].) 


Exceptions from Supreme Judicial Court, Androscoggin County, at 
Law. . 

Action by Lucetta W. Archibald against the Order of United Com- 
mercial Travelers. Verdict for plaintiff, and defendant excepts. Excep- 
tions sustained. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Dunn, 
and Morrill, JJ. 


McGillicuddy & Morey, of Lewiston, for plaintiff. 
George C. Wing and George C. Wing, Jr., both of Auburn, and John 
A. Millener, of Columbus, Ohio, for defendant. 


CornisH, C. J. On January 2, 1914, the defendant issued to the 
plaintiff’s husband, Ernest U. Archibald, a certificate of insurance in the 
sum of $6,300, payable to the plaintiff as beneficiary in case of death oc- 
casioned by bodily injury effected-through external, violent, and accidental 
means; subject, however, to certain provisions, conditions and require- 
ments contained in the constitution of the order. On January 31, 1914, 
Mr. Archibald was struck and killed by a locomotive while walking on, 


* Decision rendered, Nov. 4, 1918. 104 Atl. Rep. 792. at 
Vol. LIII—5. 
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the tracks of the Maine Central Company in the city of Lewiston. This 
suit was brought to recover the amount due under the certificate, and, 
after a verdict for the plaintiff, is now before this court on defendant’s 
exceptions. A large number of exceptions was reserved; but it is neces- 
sary to consider only one, the refusal of the presiding justice to direct a 
verdict for the defendant. We think this direction should have been given. 

The constitution of the defendant order contains many exemptions. 
Among others, it is provided that the benefits under the certificate shall 
not cover any death, disability, or loss resulting from “self-destruction 
(while sane or insane),” “the violation of any law,” “or from voluntary 
exposure to danger.” Each of these defenses is set up by the defendant, 
and in this class of cases the burden is on the defendant to prove the 
existence of facts which create the exemption. 

[1] In ordinary actions for personal injuries, the burden is upon the 
plaintiff to prove his due care; but, in an action upon the contract of 
insurance, it devolves upon the defendant to prove the exemption which it 
sets up in defense. Keene v. New Eng. Acc. Ass’n, 161 Mass. 149, 36 N. E. 
891; Garcelon v. Commercial Travelers’ Ass’n, 195 Mass. 531, 81 N. E. 
201, 10 L. R. A. (N. S.) 961. 

The defense of suicide was not made out. No such inference could 
reasonably be drawn from the facts and circumstances as disclosed by the 
evidence. 

The defense of violation of law is based upon R. S. c. 57, § 67, which 
provides as follows: 

“Whoever without right, stands or walks on a railroad track or bridge, 
or passes over such bridge except by railroad conveyance, forfeits not less 
than five, nor more than twenty dollars, to be recovered by complaint.” 

[2] We will not discuss the application of this statute to the claimed 
exemption further than we may do so incidentally in connection with the 
next ground. The third defense, based on “voluntary exposure to danger,” 
is abundantly proved, and is a full and complete bar to the maintenance of 
this action. : 

The material facts are not in controversy. Mr. Archibald and his 
wife were residents of Poland. On the day of the accident they had come 
to Lewiston from Portland, arriving in Lewiston shortly before noon. They 
transacted some business at the Lewiston Trust Company, dined together 
at a restaurant, and then separated; Archibald going to an employment 
agency for the purpose of sécuring men for his lumbering operations. 
These were obtained, and according to the testimony of the agent, Achi- 
bald left the agency stating that he had a little business down street, and 
would return about quarter past one, in season to take the men up to the 
1:45 p. m. train for Rumford. He was next seen by the gate tender at 
the Chestnut street crossing as he was passing that crossing on the tracks, 
shortly before the accident, and then by the engineer and fireman of the 
regular 12:40 train out of the Lewiston Lower Station on its way to 
Brunswick. The train had reached a point several hundred feet from the 
station and between the Avon and Androscoggin Mills, when the engineer 
and fireman saw Archibald walking in the same direction in which the 
train was moving and beside the track. When the engine was within 
about 35 feet from him, Archihald, without looking back, started to run 
across the track, took two or three steps between the rails, threw up his 
hands, fell, and was caught by the pilot. Evidently he was not aware of 
the approaching train until that moment, and then in his confusion, or 
perhaps with the thought of crossing to a safer position, he was struck 
and killed. Such, in brief, are the circumstances attending the accident. 

This brings us to the interpretation of the clause “voluntary exposure 
to danger.” What is its meanng as used in this contract of indemnity? 
A definition so accurate in detail and yet so comprehensive in scope as to 
meet all cases it is difficult, if’not impossible, to formulate, and yet the 
essential elements can be stated. 
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The term is not synonymous with lack of due care or contributory 
negligence. To give it that broad construction would make of an accident 
policy a delusive snare. Many of the accidents of life are attributable 
to the want of due care on the part of the injured person. They may re- 
sult from inadvertence, from “thoughtless inattention,” and yet they are 
within the contemplation of the contract. A mere passive negligence is 
not sufficient to constitute voluntary exposure to danger. It must ordi- 
— be active in its nature. The word “voluntary” implies an act of the 
will. 

It may therefore be said, speaking generally, that to render one 
guilty of voluntary exposure to danger he must have intentionally done 
some act which reasonable and ordinary prudence would pronounce dan- 
gerous, one which an ordinarily prudent man of commmon intelligence 
would know to be dangerous. The term implies both an intention to per- 
form the act and a conscious willingness to take the risk which is obvi- 
ously connected with it. The application of this definition to the case at 
bar brings it clearly within the inhibition. 


[3] Mr. Archibald, in walking along the railroad tracks in the city 
of Lewiston, was voluntarily and unnecessarily walking in an admittedly 
dangeorus place. The peril was open and plain, his exposure to it was 
voluntary, and he was injured by the very risk which he had chosen to 
take. The precise injury happened which there was reason to fear. The 
liability of passing traigs was no hidden danger, but an apparent one. 
He was in fact a trespasser. Copp v. Maine Central R. Co., 100 Me. 568, 
62 Atl. 735. The company itself had posted a sign in that vicinity calling 
attention to the penalty under R. S. c. 57, § 67, for walking, without right, 
on the track or bridge. The fact that others were accustomed to take 
the same course is immaterial in this action against the insurance com- 
pany. Piper v. Mercantile Mut. Acc. Ass’n, 161 Mass. 589, 37 N. E. 759; 
tone ane United States Acc. Co., 76 N. H. 475, 84 Atl. 50, Ann. Cas. 
1913C, 


In reaching the conclusion that the facts bring this case at bar within 
the exemption, we are in accord with the authorities which are numerous, 
and a few of which we cite. These, of course, differ in their facts, but 
they are analogous in principle, and in some of them the clause in the 
policy would require even stronger evidence against the plaintiff than that 
under consideration here. Cornish v. Acc. Ins. Co., L. R. 23, Q. B. Div. 
453; Glass v. Fraternal Acc. Ass’n (C. C.) 112 Fed. 495; Travelers’ Ins. 
Co. v. Jones, 80 Ga. 541, 7 S. E. 83, 12 Am. St. Rep. 270; Small v. Trav- 
elers’ Protect. Ass’n, 118 Ga. 900, 45 S. E. 706, 63 L. R. A. 510; Follis v. 
United States Mut. Acc. Ass’n, 94 Iowa, 435, 62 N. W. 807, 28 L. R. A. 
78, 58 Am. St. Rep. 408; Smith v. Pref. Mut. Acc. Ass’n, 104 Mich. 634, 
52 N. W. 990; Alter v. Union Casualty & Surety Co., 108 Mo. App. 168, 
83 S. W. 276; note to Hunt v. United States Acc. Ass’n, 146 Mich. 521, 
109 N. W. 1042,7 L. R. A. (N. S.) 938, 117 Am. St. Rep. 655, 10 Ann. Cas. 
451; note to Bakalars v. Continental Casualty Co., 141 Wis. 43, 122 N. W. 
721, 25 L. R. A. (N. S.) 1241, 18 Ann. Cas. 1125; Tuttle v. Travelers’ Ins. 
Co., 134 Mass. 175, 45 Am. Rep. 316; Willard v. Masonic Acc. Ass’n, 169 
Mass. 288, 47 N. E. 1006, 61 Am. St. Rep. 285; Garcelon v. Commercial 
Trav. Ass’n, 195 Mass. 531, 81 N. E. 201, 10 L. R. A. (N. S.) 961. 


This case is distinguishable from Keene v. N. E. Mutual Acc. Ass’n, 
161 Mass. 149, 36 N. E. 891, confidently relied upon by the plaintiff, as in 
that case, to quote the opinion, “the deceased was not attempting to walk 
upon the track, or to remain upon it; but he was simply crossing, at a 
quick pace. He was hit, not by an engine with its noise, but by a detached 
car, which had been kicked along there, the sight of which was cut off by 
his umbrella.” The other Massachusetts cases above cited are more closely 
in point. 

Our conclusion therefore is that the plaintiff cannot recover, and 
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that the request for an ordered verdict for the defendant should have 
been given. ; 
Exceptions sustained, 


SUPREME COURT OF TENNESSEE. 


CONRAD 
v. 
INTERSTATE LIFE & ACCIDENT INS. CO 


1, INSURANCE—HEALTH AND INSURANCE—EXTENT OF LIA- 
BILITY. 
Under accident policy limiting liability to three weeks’ benefit for 
disability from hernia, one receiving an accidental hernia was not limited 
to three weeks’ recovery. 


(For other cases, see Insurance, Dec. Dig. § 454.) 


2. INSURANCE—PAYMENT OF PREMIUMS—PRESUMPTIONS. 


The presumption is that the insured has paid all premiums due when 
he exhibits a receipt for the last month’s premium. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from Circuit Court, Knox County; Von A. Huffaker, Judge. 
Action by A. B. Conrad against the Interstate Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


S. E. Hodges, of Knoxville, for plaintiff. 
Noble Smithson, of Knoxville, for defendant. 


McKinney, J. This is a suit on an accident policy issued by the de- 
fendant to the plaintiff. 

During the life of the policy the plaintiff sustained an accident causing 
hernia. Part 8 of the policy is as follows: 

“in the event of disability resulting from rheumatism, paralysis, tuber- 
culosis, sciatica, lumbago, malaria, neuritis, cystitis, varicose veins, hernia, 
dementia, pellagra, insanity, or chronic infirmity, then in any such case 
referred to in this paragraph the limit of the company’s liability shall be 
a sum not exceeding three weeks if a regular or one month’s indemnity 
if a special policy within a period of twelve months, as provided in part 
7 of this policy.” 

The defendant paid the plaintiff for one month’s disability, but de- 
clined to pay for the remainder of the period that he was disabled, relying 
upon the above clause as a defense. 

[1] The plaintiff contends that the hernia sustained by him is not the 
kind of hernia contemplated by the contract, and that, therefore, he is not 
limited to four weeks’ indemnity for the injury suffered by him; while, 
on the other hand, the defendant contends that the clause covers hernia in 
all of its forms. 

While this question is one of first impression in this state,"it has 
frequently been before the courts in other states. 


* Decision rendered, Oct. 28, 1918 206 S. W. Rep. 34. 
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“A provision in a policy that the insurance shall not cover injury or 
death resulting from or due to hernia or rupture will not prevent a re- 
covery for the death of the insured caused by rupture or hernia accidentally 
produced.” Travelers’ Ins. Co. v. Murray, 16 Colo. 296, 26 Pac. 774, 25 Am. 
St. Rep. 267; Atl. Ass. Ass’n v. Alexander, 104 Ga. 709, 30 S. E. 939, 
42 L. R. A. 188; Miner v. Travelers’ Ins. Co., 3 Ohio S. & C. D. Dec. 289; 
Berry v. United Commercial Travelers of America, 172 Iowa, 429, 154 N. 
W. 598, L. R. A. 1916B. 617, Ann. Cas. 1918A, 706. 

In an extended note to this last case many authorities are cited, and 
the general rule is stated to be as follows: 

“Generally a special provision in an accident insurance policy ex- 
cepting disability or death due to hernia or rupture does not relieve the 
insurer from liability where the proximate cause of death or disability is 
hernia or rupture caused by an accidental injury.” 

In the note just referred to the editor says: 

“It is, of course, possible so to frame a hernia clause as to exclude 
liability for hernia caused by an accident. Thus in Keen v. Continental 
Casualty Co., 175 Iowa, 513, 154 N. W. 409, where the policy * * * 
provided that ‘where accidental injury results in hernia, * * * the 
amount payable shall be one-fourth of the amount which otherwise would 
be payable under this policy,” etc. 

From these authorities we are of the opinion that plaintiff is not 
limited to one month’s indemnity, and that the first five assignments of 
error going to this question are not well taken. 

[2] The sixth assignment of error is to the effect that the Court of 
Civil Appeals was in error in holding that the policy was in effect at the 
time of the accident. 

A sufficient answer to this is the admission by the defendant of 
liability, and furthermore the plaintiff testifies that he had paid his 
premiums, and exhibits a receipt for his September premium, and the 
presumption is that by paying his September premium, and same having 
been accepted by the company, that he had paid the preceding premiums. 
The injury occurred jin September. 

[3]: The seventh and ninth assignments of error challenge the action 
of the Court of Civil Appeals in decreeing that there was no accord and 
satisfaction, and in not holding the release, executed by the plaintiff, 
effective. 

“When a plea of accord and satisfaction is interposed, it is proper 
in a suit at law for the plaintiff to meet such a plea by a replication that 
the release was obtained by fraud, whether the fraud be in the execution 
or in representation of material facts inducing execution, and the question 
of fraud is one for the jury.” Brundige v. Railroad, 1112 Tenn. 530, 81 
S. W. 1248; Byers v. Railroad, 94 Tenn. 345, 29 S. W. 128; Street Rail- 
way Co. v. Giardino, 116 Tenn. 368, 92 S. W. 855. 

The plaintiff contends that the release was procured by fraud. 

[4] The eighth assignment of error is to the effect that the plaintiff 
would have to return the $30 paid him before he would be in a position to 
recover more. 

“The general rule that one receiving money in discharge of a 
liability must restore it before he can avoid the contract for fraud does 
not apply, if he is in any event entitled to retain the amount received.” 
Fox v. Hudson’s Ex’x et al., 150 Ky. 115, 150 S. W. 49, reported in Ann. 
Cass. 1914A, 832. 

In Corpus Juris, vol. 1, p. 571, it is said: 


“Where an accord and satisfaction is fully executed, the general rule 
is that there can be no rescission on the ground of fraud, without restoring 
or offering to restore what has been accepted in satisfaction. 


“The rule, however, is subject to some limitations and exceptions. 


It does not apply where the defendant admits that what was paid was 
justly due under the contract sued on.” 
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This does not conflict with Street’ Railway Co. v. Giardino, 116 Tenn. 
368, 92 S. W. 855, in which the general rule above announced is approved. 
The case at bar falls within the exception. The defendant admits that 
it owed the plaintiff the $30 paid to him; therefore he did not have to 
restore the $30. 

The judgment of the Court of Civil Appeals is affirmed. 


METROPOLITAN CASUALTY INS. CO. v. CHAMBERS. (No. 186.)* 
(Supreme Court of Arkansas.) 


4. INSURANCE—ACCIDENT POLICY—KILLING IN SELF-DE- 

FENSE—SUFFICIENCY OF EVIDENCE. 

In action on accident policy, where insurer resisted payment on ground 
that insured’s death was not accidental, but that insured was killed in 
necessary self-defense by one with whom insured had initiated a quarrel, 
evidence held to support verdict for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
6. INSURANCE—ACCIDENT POLICY—BURDEN OF PROOF. 


Proof of death of an insured from injuries received by him raises a 
presumption of accidental death, within the meaning of an insurance 
clause insuring against injury by external, violent, and accidental means, 
and this presumption will continue until overcome by affirmative proof to 
the contrary on the part of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


7. INSURANCE—ACCIDENT INSURANCE—KILLING INSURED IN 

SELF-DEFENSE. 

Where policy insured against bodily injuries sustained directly, solely, 
and exclusively through accidental means, and resulting in loss of insured’s 
life, insurer is not liable, where insured made a hostile demonstration 
_ another with a pistol, and the other party in self-defense shot and 
killed him. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


8. INSURANCE—ACTIONS—ATTORNEY’S FEES. 

Allowance of $750 as attorney’s fees in action on $4,500 accident 
policy, where case was hotly contested, required much time in preparation 
and three days in the actual trial, was not abuse of discretion. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from Circuit Court, Pulaski County; G. W. Hendricks, Judge. 

Action by Fleeta B. Chambers against the Metropolitan Casualty In- 
surance Company. Judgment for plaintiff, and defendant appeals., Af- 
firmed. 


Brown & Anderson, of ‘Memphis, Tenn., for appellant. 
Troy Pace, of little Rock, for appellee. 


* Decision rendered, Oct. 21, 1918. 206 S. W. Rep. 64. 
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CONTINENTAL AID ASS’N v. HAND. (No. 9460.)* 
(Court of Appeals of Georgia, Division No. 2.) 


INSURANCE—ATTORNEY’S FEES—ACTION ON POLICY—QUES- 
TION FOR JURY. 
Under the facts of this case, the recovery of attorney’s fees was a 
question of fact for the jury, and their finding will not be disturbed. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


Error from Superior Court, Floyd County; Moses Wright, Judge. 

Action by Charlie Hand against the Continental Aid Association. 
Judgment for plaintiff in the justice court, certiorari by defendant was 
overruled in the superior court, and defendant brings error. Affirmed. 


J. L. Wallace, of Rome, for plaintiff in error. 
L. H. Covington, of Rome, for defendant in error. 


é * Decision rendered, Oct. 22, 1918. 97 S. E. Rep. 206. Syllabus by the 
Sourt. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF IOWA. 


FARMERS’ HANDY WAGON CO. 
v. 
CASUALTY CO. OF AMERICA. (No. 30097.)* 


2. INSURANCE—INDEMNITY INSURANCE—PRESUMPTION. 


In suit by employer against indemnity insurer, whose policy did not 
cover injuries to employee engaged in alteration, that injurd employee was 
not engaged in alteration was supported by presumption, for mere doubt 
on point will be resolved in favor of engagement in repair and mainte- 
nance. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE—INDEMNITY INSURANCE — ENGAGEMENT IN 
“ORDINARY REPAIRS AND MAINTENANCE.” 


Employee could be engaged “in ordinary repairs and maintenance” of 
plant of employer holding indemnity policy against injuries to employees 
while so engaged though doing something other or more than restoring 
what had gone into partial decay, and though either not restoring thing 
wholly to former condition, or going somewhat beyond. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Ordinary Repairs.) 


Appeal from District Court, Polk County; W. S. Ayers, Judge. 
Supplemental opinion on a rehearing. 
For former opinion, see 167 N. W. 204. 


Clark, Byers & Hutchinson, of Des Moines, for appellant. 
Carr, Carr & Evans, of Des Moines, for appellee. 


SALINGER, J. [1,2] I. For some reason the original opinion gave no 
consideration to two points presented. The appellant contends that, as 
matter of law, the work upon which the employee Pickett was engaged was 
not ordinary repairs and maintenance, but was new construction and an 
alteration of a building or plant. If that be so, the policy did not attach 
to injury sustained by Pickett. The point must be considered with ap- 
plication of the ordinary appellate review rule that there will be no inter- 
ference if the finding below has any substantial evidence in its support. 
That Pickett was not engaged in alteration is supported, for one thing, by 
presumption; that is to say, “mere doubt will be resolved in favor of 
‘repair and maintenance.’” Ross v. Sheldon, 176 Iowa, 624, 154 N. W. 499. 
In that case we declare there is such presumption, and: 

“The line of demarcation between repair work on one hand and con- 
struction work on the other is not always easily discernible. Repair often, 


* Decision rendered, Oct. 25, 1918. 169 N. W. Rep. 178. 
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if not usually, involves more or less construction and substitution and 
likewise involves betterment and improvement. * * * The trend of the 
cases thus far decided indicates that labor and betterment upon an inter- 
state line of railway will not be deemed as new construction work, unless 
it is clearly such.” 

Applying this to the evidence, we cannot say that the verdict which 
involves a finding that the work done by Pickett was not an alteration is 
so utterly lacking in support as that it must be set aside. 

[3, 4] II. The remaining complaint is presented as follows: In a 
point “relied on for reversal” it is said: 


“ The court erred in failing to construe the contract or policy, and to 
define the words ‘alteration’ and ‘ordinary repairs and maintenance’ as 
used in said policy, as requested by defendant in its third requested in- 
struction.” 

This is not a claim that there was error because said words were not 
construed at all, and should have been construed in some manner, but is 
an insistence that the right definition was offered by defendant, and that 
no equally correct definition was given. In the petition for rehearing, this 
complaint seems to be broadened, fior it is there said: 


“That if the question aforesaid was submitted to the jury it was the 
duty of the court to instruct the jury as to the meaning of the words.” 

Brief point 6, the only one on the proposition, is as follows: 

“Tt is the province of the court to construe a contract and give the 
meaning of the terms used therein, and the court should have construed 
and defined the terms ‘alteration’ and ‘ordinary repairs and maintenance’ 
as requested by the defendant.” 

In our opinion, the sole question presented at this point is whether 
the court should have given instruction 3 offered by the defendant. In it 
“alteration” was defined to mean “a modification or change in a building 
already constructed,'a change or substitution of one thing for another, 
either in form or material,” and “ordinary repairs and maintenance” to 
be “the restoration to a sound state what has gone into partial decay or 
dilapidation” and to mean “to restore a thing to its former condition, not 
to change either the form or material.” The court charged that in deter- 
mining whether the work done by Pickett came within the policy the jury 
should “give to said terms their usual and ordinary meaning; and if they 
failed to find that Pickett was engaged in making ordinary repairs of 
the premises and plant of plaintiff, which repairs would include the care, 
custody, and maintenance of said premises and plant, but was engaged in 
the construction of additions to or alterations of said premises and plant, 
then they will find for the defendant. No exceptions were taken to this 
instruction, wherefore the only thing that appellants may complain of is 
not that the instruction given was in itself erroneous, but that instruction 
3 offered by the defendant should have been substituted for the instruc- 
tion given. As said, the complaint is not that something that needs de- 
fining was not defined at all, and we express no opinion on whether the 
terms in question are of such character as that the court was bound to 
define. them. But, though it was abstractly sufficient to tell the jury to 
give said terms their usual and ordinary meaning, still defendant may 
complain that a proper enlargement of such definition was not added. So 
the question finally resolves itself into whether defendant offered a cor- 
rect definition. 

According to the instructions offered by it, the work of Pickett was 
not within the policy while he was employed upon any modification or 
change in a building already constructed or upon “a change or substitution 
of one thing for another, either in form ior material ,” and his work was 
within the policy only if he was injured while he was engaged in restoring 
something to a sound state “that had gone into partial decay or dilapida- 
tion”’—.if engaged in restoring a thing to its former condition “without 
change either in form or material.” Under this offered instruction the 
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policy would not attach if a wooden panel was sawed out of a door 
frame and a glass panel substituted therefor, because that would be a 
“substitution of one thing for another” in material. If an ordinary two- 
sash window had been taken out, and the space filled by two narrow glass 
windows, running for the length of the frame and fastened by hinges, the 
policy would not cover the work, because it would be a change in form or 
substitution of a thing in one form for something formed differently. 
In our opinion, one might be engaged in ordinary repairs and mainte- 
nance, though doing something other or more than restoring to a sound 
state what has gone into partial decay, and might be so engaged, though 
he did not go so far as to restore a thing wholly to its former condition, 
or went somewhat beyond so restoring. 

What has been said concerning a presumption that work is repair, 
rather than alteration, applies as well on the question whether the defini- 
tion offered by the defendant is the correct one. We are of opinion that 
the instruction offered by the defendant did not state the law, and was 
therefore rightly refused. 

It follows that the petition for rehearing should be overruled. 

Preston, C. J., and Ladd and Stevens, JJ., concur. 


SUPREME COURT OF NEW JERSEY. 


GILLARD 
v. 


MANUFACTURERS’ CASUALTY INS. CO¥* 


1. ee BUSSES—INSURANCE POLICY—BENE- 


Under the act P. L. 1916, p. 283, entitled “An act nee auto 
busses, my rey? called jitneys, and their operation in cities, ” a policy of 
insurance for $5,000 is required to be delivered to the chief fiscal officer 
of the city when the consent and license to operate such auto bus is 
obtained. The policy is for the benefit of persons injured, as a result of 
an accident occurring from the operation of such auto bus upon the public 
streets of the city. Held, the injured person may sue directly the insurance 
company on the policy, as prescribed by the statute, on a judgment re- 
covered against the auto bus owner, for damages occasioned as a result 
of an accident in the operation of the auto bus on the public streets. The 
injured person’s rights are original and primary not derivative and 
secondary under the statute. 


(For other cases, see Insurance, Dec. Dig. § 59114.) 


3. INSURANCE—JITNEY BUSSES—ACTION ON INSURANCE 
POLICY—SERVICE ON CITY OFFICER. 
The statute does not require process to be served on the chief fiscal 
officer of the city, in the original suit, between the person injured and the 
auto bus owner. 


(For other cases, see Insurance, Dec. Dig. § 626.) 


“ * Decision rendered, Sept. 12, 1918. 104 Atl. Rep. 707. Syllabus by the 
ourt. 
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Appeal from District Court of Orange. 
Action by Grace Gillard against the Manufacturers’ Casualty Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Argued June Term, 1918, before Bergen, Kalisch, and Black, JJ. 


Pomerehne & Laible and Jacob L. Newman, all of Newark, for ap- 
pellant. 


Arthur B. Seymour, of Orange, for respondent. 


Biack, J. The plaintiff in this case on June 28, 1917, was injured in a 
collision, between an automobile which she was driving and a jitney bus 
driven by John Bono, a chauffeur for Andrew Wanzyke. She sued An- 
drew Wanzyke on the 13th day of “September, 1917, and recovered, in the 
Orange district court, a judgment against him, for her injuries, for the 
sum of $100 and costs. This judgment was entered by default and has 
not been paid. At the time of the accident Andrew Wanzyke was oper- 
ating a jitney bus, under a license or consent granted by the proper au- 
thorities of the city of Newark, along Elizabeth avenue, a public street 
in Newark, where the accident occurred. The license or consent was 
granted under an act of the Legislature entitled “An act concerning auto 
busses, commonly called jitneys, and their operation in cities,” P. L. 1916, 
p. 283. Andrew Wanzkye filed with the chief fiscal officer of the city of 
Newark, in accordance with the provisions of the act, a policy of insur- 
ance, issued by the defendant company, in the sum of $5.000. The plaintiff 
then sued the defendant, the insurance company, upon the policy of in- 
surance, to recover payment of her judgment. Judgment was given for 
the plaintiff. The legality of that judgment is attacked in this appeal. The 
record does not show the testamony, but no point is made of that fact, on 
which the judgment was recovered by Grace Gillard, the plaintiff, against 
Andrew Wanzyke, rendering him liable for negligence, although, the 
record of the suit in the Orange district court was put in evidence, and the 
state of demand states a cause of action based upon negligence in driving 
defendant’s automobile. The appellant files six reasons or specifications 
why it is dissatisfied in point of law, with the determination of the dis- 
hope court. But they are argued in the appellant’s brief, under three 

eads. 

{1] The first ground of attack is: The rights of the plaintiff are de- 
rivative and can be no more extensive than the rights of the insured. This 
is a false assumption, its answer is, on the contrary, the rights of the 
plaintiff are original and primary given by the statute, which provides (P. 
L. 1916, p. 283, § 2): There must be a consent of the board or body hav- 
ing control of public streets for the operation of an auto bus; no consent 
shall become effective and no such operation shall be permitted, until the 
owner of such auto bus in any city, shall file with the chief fiscal officer of 
the city, in which the auto bus shall be licensed and operated, an insurance 
policy in $5,000 “against loss from liability imposed by law upon the 
auto bus owner for damages on account of the bodily injury or death 
suffered by any person or persons as a result of an accident occurring 
by reason of the ownership, maintenance or use of such auto bus upon the 
public streets of such city, and such consent shall continue effective and 
such operation be permitted only so long as such insurance shall remain in 
force; such insurance policy shall provide for the payment of any final 
judgment recovered by any person on account of the ownership, main- 
tenance and use of such auto bus or any fault in respect thereto and shall 
be for the benefit of every person suffering loss, damage or injury as 
aforesaid.” Then follows a provision for a power of attorney to be ex- 
ecuted by the owner and to be delivered to the fiscal officer of the city, 
for the purpose of acknowledging service of process of a court of com- 
petent jurisdiction, to be served against the insured by virtue of the 
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indemnity granted under the insurance policy filed. By virtue of this 
provision in the statute, the plaintiff alone can sue, under the policy re- 
quired to be filed. This is an essential distinguishing feature, f1om that 
class of cases, where there is no right of action, because the parties to 
the suit are not parties to the agreement sued on, as in Hall v. Passaic 
Water Co., 83 N. J. Law, 771, 85 Atl. 349, 43 L. R. A. (N. S.) 750; 
Baum v. Somerville Water Co., 84 N. J. Law, 611, 87 Atl. 140, 46 L. R. 
A. (N. S.) 966; Standard Gas Power Corp. v. New England Casualty 
Co., 90 N. J. Law, 570, 101 Atl. 281. The auto bus owner cannot sue on 
the statutory policy of insurance. It is true that, under the policy filed, 
the auto bus owner has certain defined rights. But a special policy is re- 
quired to be filed by the statute, against loss from the liability imposed by 
law, upon the auto bus owner for damages, on account of bodily injury, etc. 

The insurance policy cannot contain any provisions except those au- 
thorized by the statute, so as to affect any person suffering loss, as pro- 
vided therein. Whatever other provisions the filed policy contains may be 
good as between the insurer and the insured auto bus owner, and may 
impose upon the latter certain duties and obligations toward the owner, 
for breach of which the insurer can maintain an action; but such pro- 
visions cannot deprive an injured person of the remedy given by the 
statute, nor can they in any way abridge the rights granted by the statute 
to such injured person. The policy of insurance is filed only for the 
benefit of persons who might suffer injury. It is not filed for the benefit 
of the city. The city is undér no liability which the policy indemnifies it 
against. The statute was passed only for the benefit of the injured person. 
The sole beneficiary of the statute is the person injured. The injured 
person is the only one who can sue under the policy, and cite the statute 
in support of the action. The injured person’s rights in the policy of in- 
surance are original and primary, not derivative and secondary. The first 
ground of attack therefore fails, because the premise on which the argu- 
ment is based is not true in point of fact. 

[2] It is next argued that the act P. L. 1916, p. 283, is unconstitutional, 
because the title, which is in these words, “An act concerning auto busses, 
commonly called jitneys, and their operation in cities,’ offends against 
article 4, § 7, par. 4, of the state Constitution, which provides, every law 
shall embrace but one object and that shall be expressed in the title, the 
argument made is, if the act is intended to affect the contract of insur- 
ance, it cannot answer the test that the object expressed in the title must 
give notice of the effect of the legislation to one conversant with the 
existing state of the law, citing Sawter v. Shoenthal, 83 N. J. Law, 499, 
502, 83 Atl. 1004; but in that case, it was said, the validity of the title is 
not to be determined by mere distinctions of etymology or definition of 
words, but by the facts of the case and the history ot the legislation. 
Language which at one time may be quite inadequate to warn the public 
of the object of the legislation may at another, owing to custom or 
usage, be entirely sufficient. The title of the act is concerned with the 
operation of auto busses, commonly called “jitneys.” This is the object 
of the law, the conditions prescribed, such as filing an insurance policy 
for the benefit of an injured person is germane to the subject of its oper- 
ation. That is its product, as has been happily expressed by Mr. Justice 
Garrison, with quaint terseness: 


“The object of every law, by force of the Constitution, must be single 
and be expressed in the title of the law; the product may be as diverse 
as the object requires and finds its expression in the terms of the enact- 
ment only. In fine, the title of an act is a label, not an index.” Moore v. 
Burdett, 62 N. J. Law, 163, 40 Atl. 631. 

There are many cases in our courts, illustrating the application of this 
provision to legislation. It would be profitless to go over them in detail. 
In Newark v. Mount Pleasant Cemetery Co., 58 N. J. Law, 168, 171, 33 
Atl. 396, it was said, the evil intended to be guarded against was not the 
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inclusion in one act of more than a single matter, but the inclusion therein 
of matters not properly related among themselves. See Stockton v. 
Central R. R. Co., 50 N. J. Eq. 52, 70, 24 Atl. 964, 17 L. R. A. 97; Allen v. 
Board of Education, 81 N. J. Law, 135, 141, 79 Atl. 101—in which many 
cases are cited. 

We think there is no constitutional infirmity in the title of this statute, 
and therefore this ground of attack must fail. 

[3] It is next urged that process should. have been served on the chief 
fiscal officer of the city of Newark, in the suit between this plaintiff, Grace 
Gallard, and Andrew Wanzyke, the auto bus owner; that the statute re- 
quires it, and such failure was fatal to the plaintiff under the statute. 
The answer to this is, the appellant misconstrues the provision of the 
statute, on which reliance is placed. The statute provides that a power 
of attorney shall be delivered to the fiscal officer concurrently with the 
filing of the policy wherein the auto bus owner shall nominate and appoint 
the fiscal officer his true and lawful attorney, for the purpose of ac- 
knowledging service of any process out of a court of competent jurisdic- 
tion, to be served against the insured by virtue of the indemnity granted 
under the insurance policy filed. 

Process to be served against the insured does not mean process to be 
served against the insurer. This, also, is for the benefit of the person in- 
jured, so that the auto bus owner cannot escape the process of the courts. 
Nowhere in the statute is there any provision providing for service of 
process on the chief fiscal officer of the city in the original action against 
the auto bus owner the insured. This point is without legal merit. 

The judgment of the Orange district court is affirmed, with costs. 


SUPREME COURT OF NEW JERSEY. 


GILLARD 
v. 
MANUFACTURERS’ CASUALTY INS. CO* 


INSURANCE — INSURANCE POLICY — “INJURY” — “DAMAGE”— 

“LOSS. 

The words, “injury,” “damage,” “loss,” in an accident insurance policy 
filed under Act March 17, 1916 (P. L. p. 283, c. 136), known as the auto 
bus or jitney act, include damages to personal property, such as damage 
to an automobile (citing Words and Phrases, First Series, Damage, In- 
jury, Loss). 

(For other cases, see Instrance, Dec. Dig. § 157.) 


Appeal from District Court of Orange. 

Action by Charles Gillard against the Manufacturers’ Casualty In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Argued June term, 1918, before Bergen, Kalisch, and Black, JJ. 


* Decision rendered, Sept. 27, 1918. 104 Atl. Rep. 709. Syllabus by 
the Court. 





78 Insurance Law Journal, Vol. 53. [Jan., 1919. 


Pomerehne & Laible and Jacob L. Newman, all of Newark, for ap- 
pellant. 
Arthur S. Seymour, of Orange, for appellee. 


Back, J. The facts of this case are fully set out in the case of 
Grace Gillard against the same defendant, 104 Atl. 707, in an opinion 
filed the present term. In this case, however, there is an additional point, 
not involved in that case, viz., whether the policy of insurance filed by the 
defendant company covers damages to personal property. We think the 
contract of insurance is not limited to personal injuries. The words used 
by the insurance company to express its contract are as follows : Suits, 

“on account of injuries sustained by any person or persons” “including 
suits alleging such injuries and demanding damages therefor”; “resulting 
in injuries or death sustained by any person or persons ;” “shall be for 
the benefit of every person suffering loss, damage or injury as described 
in this contract or as described in the terms of the act” P. L. 1916, p. 283, 
c. 136. 

There is nothing to suggest that by the use of the words “injuries,” 
“damages,” “loss,” personal injuries, damages or loss were only intended; 
nor do these words in their definition exclude injuries or damage to prop- 
erty. These words mean destruction or impairment of value, injury or 
harm. “Injury” means any wrong done or suffered; thus we speak of an 
injury or damage to the person, to character, or to reputation, as well as 
to property. 2 Words and Phrases, p. 1812; 4 Words and Phrases, p. 
3613; 5 Words and Phrases, p. 4232. Sometimes the word “damage” is 
used to denote a partial destruction, while “loss” is more properly used 
to denote absolute or total destruction. It is quite true, the contract 
speaks of limiting the liability for one person injured to $5,000, and the 
statute P. L. 1916, p. 283, c. 136, § 2, speaks of “damages on account of 
bodily injury or death suffered.” If these were the only words used in 
the contract or statute descriptive of the liability covered by the insurance, 
there might be some force in the contention that the policy covered only 
injuries to the person or death suffered. 

We think the contract is broad enough to cover the damages to per- 
sonal property. The judgment is therefore affirmed, with costs. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


MURPHY et al. 
v. 
WNITED STATES TITLE GUARANTY CO.* 


1. INSURANCE—TITLE INSURANCE—MEASURE OF DAMAGES. 


Under title insurance policy, held, that assured, for rejection of con- 
tract of sale because of defect in title, would be entitled only to recover 
for actual loss suffered through existence of incumbrance, which, at most, 
would be the difference between the value of the property as incumbered 
and its unincumbered value, and not the sum which purchaser agreed to 
pay for the property. 

(For other cases, see Insurance, Dec. Dig. § 507%.) 


* Decision rendered, Oct. 21, 1918. 172 N. Y. Supp. 243. 
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4, INSURANCE—TITLE INSURANCE-—-SPECIFIC PERFORMANCE 


A judgment that insured shall execute and deliver to defendant, title 
insurer, a quitclaim deed, would be proper only if insurance contract con- 
tained clause that insurer, in case of rejection of title, would pay agreed 
sale price, and then only in an action for specific performance in a court 
of equitable jurisdiction. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


5. aati INSURANCE — EQUITABLE JURISDIC- 
TION. 


Where complaint contained no allegation of any obligation on the 
part of insurer, except to indemnify plaintiffs against loss or damage sus- 
tained by unmarketability of their title, the action was not one for spe- 
cific performance, and the court had no equitable jurisdiction. 


(For other cases, see Insurance, Dec. Dig. § 608.) 


Appeal from City Court of New York, Trial Term. 

Action by Peter Murphy and another against the United States Title 
Guaranty Company. Judgment for plaintiffs, and defendant appeals. Re- 
versed, and new trial ordered. 


Argued November term, 1917, before Lehman, Weeks, and Finch, JJ. 


Hirsch, Newman & Reass, of Brooklyn, for appellant. 
Jeremiah J. Coughlan, of Brooklyn, for respondents. 


LHEMAN, J. [1] On or about June 15, 1906, the defendant deliv- 

ered to the plaintiffs its title insurance policy, whereby it agreed to keep 
harmless and indemnified the assured— 
“against all loss or damage, not exceeding $3,000, which the said assured 
shall sustain by reason of defects or unmarketability of the title of the 
assured to the estate, mortgage, or interest described in schedule A 
hereto annexed, or because of liens or incumbrances charging the same 
at the date of this policy. * * * The loss and the amount to be ascer- 
tained in the manner provided in the annexed conditions, and to be pay- 
able upon compliance of the assured with the stipulations of said con- 
ditions, and not otherwise.” 


On November 29, 1912, the plaintiffs entered into a contract for 
the sale of both lots for $1,500, but on the closing day the purchaser 
rejected the title because of defects not excepted in the policy. The 
plaintiffs complied with all the conditions of the policy, and gave to the 
defendant notice as required by the policy of such rejection within 10 
days thereafter. It appears that the title, at the time the plaintiffs made 
the contract of sale, was defective, in that one of the two lots covered by 
the premises was subject to an outstanding undivided 2/35 interest. Be- 
fore the beginning of the action the defendant obtained for plaintiffs the 
outstanding 2/35 interest in this lot, but such interest was subject to the 
lien of a judgment for $576.64. Upon these facts the trial justice has 
held that, since the plaintiffs had entered into a contract of sale for the 
property for the sum of $1,500 on November 20, 1912, and they lost the 
benefit of the sale, “the amount of their damage was the sum agreed to 
be paid therefior, namely, $1,500, which the plaintiffs are entitled to re- 
cover, with interest thereon from November 20, 1912 (see Werner v. 
Wheeler, 142 App. Div. 358, 127 N. Y. Supp. 158),” and judgment was 
thereupon entered for this sum. 


The case cited by the learned trial justice as authority for the meas- 
ure of damages which he applied does not in my opinion lay down any 
such rule of damages. In that case it appeared that the defendant had no 





“80 Insurance Law Journal, Vol. 53. [Jan., 1919. 


title to the premises which she had previously conveyed to the plaintiff. 
This lack of title Was discovered when the plaintiff entered into a sale of 
the premises to a third ‘party. The defendant thereupon obtained a 
quitclaim deed to the plaintiff from the true owners, and the plaintiff 
accepted such quit claim deed. Thereafter the plaintiff was obliged to incur 
certain expenses in order to prove to the purchaser that the quitclaim deed 
vested in the plaintiff full title to the premises, and subsequently brought 
an action to recover against the defendant, her grantor, the amount of 
these expenses. ‘The court there held that the plaintiff could recover no 
damages for breach of the covenants of warranty or of quiet enjoyment, 
because there had been no eviction of the plaintiff, and that she could not 
recover any damages for breach of the covenant of seisin, because she 
had not elected to recover the purchase money and interest upon the 
breach of that covenant, but, on the contrary, had accepted a quitclaim 
deed, and therefore was not damaged by the lack of title in her grantor 
at the time when the original transfer to her was made. The court 
there stated: 

“But here the grantee purchased no outstanding title, and the action 
was not brought until atter acceptance by the grantee of the quitclaim 
deed, which vested good title in her, and she shows no prior damages by 
loss of a sale of the premises or otherwise; and therefore I think that only 
nominal damages could be recovered for the breach of the covenant of 
seisin.” 

This dictum, implying that a plaintiff, in an action for breach of 
covenant of seisin, could recover damages for the loss of a sale of the 
property, is the only authority cited by the plaintiff or by the court to 
sustain the measure of damages applied in this case. There seems to be, 
as a matter of fact, a dearth of authority in regard to the measure of 
damages applied in an action on an insurance policy, and even in Suther- 
land’s great work on Damages the question of the usual measure of 
damages is not discussed, but the author contents himself with a single 
section, referring the student to the chapter of his book devoted to the 
measure of damages in actions brought by a grantee against his grantor 
for breach of the various covenants of title. 

[2] The policy of title insurance, however, goes somewhat further 
than a covenant of warranty, for it includes not only defects or lack of 
title, but also includes unmarketability of title, amongst the matters for 
which it gives insurance. Nevertheless, in many points the covenants of 
title contained in a deed and the covenant of indemnity contained in a 
title insurance are analogous, and in the absence of express words in the 
contract of insurance the same rules would apply. The measure of dam- 
ages in an action for the breach of the covenant of seisin is ordinarily 
the consideration paid by the grantee for the property, and the grantee 
need not wait until he has been evicted by superior title, but may bring 
his action as soon as he discovers his grantor’s lack of title. Sutherland 
on Damages, § 597. 

[3] This measure of damages is applied upon the theory that since 
the grantor had no title, he had none to convey, and the grantee may 
therefore recover the money paid without consideration; but, if the 
grantee does not bring such action until the grantor has obtained a deed 
of the property and has actually vested title in the grantee, then the 
grantee cannot recover such damages. The covenant against incum- 
brances, ordinarily contained in deeds, is essentially more nearly like the 
agreement of a title insurance company. That covenant is also a cove- 
nan of indemnity, and the measure of damages for its breach is such sum 
as will indemnify the grantee for the loss actually sustained. See Utica, 
Chenango & S. V. R. Co. v. Gates, 8 App. Div. 181, 40 N. Y. Supp. 316. 
Under the authority of that case it would appear that, if the plaintiff had 
been compelled to purchase the amount of the judgment which was a lien 
against her premises, she might have recovered the amount so paid as 
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the proper measure of damages for the existence of the incumbrances. 
Inasmuch, however, as the plaintiffs go not claim to have incurred any 
such expense, the highest possible measure of damages, in the absence of 
some clause in the policy fixing a different measure, would be the dif- 
ference between the value of the premises unincumbered, as shown by 
the actual sale, and their value incumbered by the lien of the judgment. 
In no event, in the ahsence of such a clause, can the plaintiffs recover as 
indemnity the agreed price upon the contract of sale which they have 
lost. Under the present judgment, the plaintiffs would receive the sum 
of $1,500 as damages for the existence of an incumbrance affecting only 
a 2/35 undivided part of one lot constituting the premises, and clearly, if 
they retained title to the premises so incumbered, these damages are en- 
tirely excessive and erroneous. 

[4,5] The trial judge stated in his opinion that the judgment will pro- 
vide that on payment of the judgment herein the plaintiffs shall execute 
and deliver to the defendant a deed quitclaiming all their right, title, and 
interest in the property in question. The judgment does not contain, and 
of course could not contain, such a clause. Such a provision in a judg- 
ment would be proper only if the contract of insurance contained a clause 
that the insurer agreed that, where a sale of the property has been made 
and the title rejected because it was unmarketable, the insurance com- 
pany should pay to the insured the agreed price of such property, and 
then only in an action for a specific performance in a court of equitable 
jurisdiction. In the present case we need not decide whether the con-’ 
tract of insurance can be considered as containing such a clause, for in 
any event the action is not for specific performance. The complaint con- 
tains no allegation of a tender of a deed by the insured to the insurer, or 
any obligation on the part of the insurer to do anything except indemnify 
the plaintiffs against loss or damage sustained by unmarketability of their 
title, and the court had no equitable jurisdiction, and did not assume in 
its actual judgment to exercise any equitable jurisdiction. 

[6] It is true, as stated above, that in an action at law, for a breach 
of the covenant of seism, the grantee may recover the full consideration 
paid for the grant, without tendering a deed of the property reconveying 
the land to his grantor. The reason for this rule, however, appears in 
the opinion in the case of Parker v. Brown, 15 N. H. 176, at page 188, 
where the court said: 

“No wrong is done by the maintenance of the action; for if the 
grantee recovers damages for the breach of the covenants of seisin, on 
the ground that the grantee had no title whatever, the operation of it 
must be to estop the grantee from setting up the deed afterwards, as a 
conveyance of the land, against the grantor. We see not why the grantor 
may not again enter, if he chooses, as against the grantee. A recovery in 
trespass or trover, with satisfaction, vests the property in the party 
against whom the.damages are assessed. * * * The defendants may 
re-enter, if they think proper, and will hold under their former posses- 
sion, against all persons who cannot show a better right.” 

In the present case, however, the original grantor did have some 
title to the premises and not merely possession thereof, and the plaintiffs 
have acquired by valid grant such title as the grantor originally had. The 
defendant never had title to this property, and even if it were called upon 
to pay the full value of the property a judgment to that effect, with satis- 
faction, could not in any possible way vest in it the title to the property. 
It follows that the plaintiffs in this action are entitled to recover only the 
actual loss suffered by them through the existence of the incumbrances, 
which at most would be the difference between the value of the property 
as incumbered and its unincumbered value, or the price which they could 
have secured for it, if it had been unincumbered. 





82 Insurance Law Journal, Vol. 53. [Jan., 1919. 


Judgment must therefore be reversed, and a new trial ordered, with 
costs to appellant to abide the event. 
Weeks, J., concurs. Finch J., concurs in the result. 


TWO RIVERS DREDGE AND DOCK CO. v. MARYLAND 
CASUALTY CO. OF BALTIMORE.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—EMPLOYER’S POLICY—WORKMEN’S COMPEN- 
SATION—ASSURANCES OF AGENTS 


Despite assurances of agents that siiie as written, covered all ac- 
cidents to employees in Ohio, insurer of employer against loss from in- 
juries to or death of employee held not liable on any ground of estoppel 
for loss through award under Ohio Workmen’s Compensation Law; pohcy 
having excluded any obligation under any compensation law. 


(For other cases, see Insurance, Dec. Dig. § 373[1].) 
2. INSURANCE—RETENSION OF PREMIUM. 

Insurer of employer against loss from injury to or death of employees, 
by retaining full premium for policy for year, did not invalidate provision 
excluding indemnity for liabilities imposed by Workmen’s Compensation 


Law of particular state, as premium was paid for indemnity provided by 
policy, which never included charge for indemnity against such loss. 


(For other: cases, see Insurance, Dec. Dig. § 392[1].) 


\ppeal from Circuit Court, Manitowoc County; Michael Kirwan, 
Judge. 

\ction by the Two Rivers Dredge & Dock Company against the Mary- 
land Casualty Company of Baltimore. From an order overruling de- 
murrer to the complaint, defendant appeals. Order reversed and cause 
remanded, with direction to enter order sustaining demurrer. 


Robert R. Freeman, of Milwaukee (Henry J. Bendinger, of Milwaukee, 
ot counsel), for appellant. 

Markham & Markham and Hougen & Br ady, all of Manitowoc, for re 
spondent. 


* Decision rendered, Nov. 6, 1918. 169 N. W. Rep. 291. 





In re Simmons et al. 


UNITED STATES DISTRICT COURT. 


D. MASSACHUSETTS. 


In RE SIMMONS ert at. (No. 24658.)* 


1. BANKRUPTCY—PROPERTY VESTING IN TRUSTEE—LIFE 
INSURANCE POLICY. 


A trustee is entitled to the surrender value of an endowment instirance 
policy on the life of bankrupt, where it has a cash surrender value, either 
by its terms or by the concession and practice of the company. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


2. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY. 


Under St. Mass. 1907, c. 576, § 73, providing that a life policy payable 
to a married woman shall inure to her separate use and that of her 
children, free from debts of the insured, her rights in a policy having 
a cash surrender value are subject to the right of the insured to surrender 
it. 

(For other cases, see Insurance, Dec. Dig. § 239.) 


In Bankruptcy. In the matter of Arthur E. Simmons and John J. 
Griffin, partners, bankrupts. On petition to review order of referee 
directing Arthur E. Simmons, one of the bankrupts, to turn over to the 
trustee a certain life insurance policy. Order affirmed. 


. 


Milton B. Warner and Warner & Barker, all of Pittsfield, Mass., for 
bankrupts. 
Walter J. Donovan, of Adams, Mass., for trustee. 


Jounson. Circuit Judge. Arthur E. Simmons, one of the bankrupts, 
at the time of the adjudication of bankruptcy, held an endowment policy 
for $1,000, issued by the Metropolitan Life Insurance Company on the 
4th day of September, 1903, which provides that the insurance company 
will pay to him at the expiration of 20 years the sum of $1,000, and in 
case he should die prior to the expiration of 20 years, while said policy 
is in force, the said company shall pay the above-mentioned sum to 
Martha A. Simmons, mother of the insured, if alive; otherwise, to 
the legal representatives of the insured. 

[1] While there is no provision in the policy for a change of ben- 
eficiary, it appears by assignment dated November 16, 1912, which is 
attached to the policy, that Martha A. Simmons assigned all her interest 
in the said policy to the insured, and that upon the request of the insured, 
Minnie M. Simmons, his wife, was designated as contingent beneficiary 
in said policy, to whom the proceeds of the same were to be paid in the 
event of the death of the insured prior to the expiration of the endow- 
ment period, if living; otherwise, to his legal representatives. The in- 
surance company, it would seem, assented to this change of beneficiary 
and recorded the assignment and change of beneficiary in its policy 
register. 

The referee has found that this policy had a cash surrender value 
on February 19. 1917. the date of the adjudication, of $415.26, according 
to the computation of the insurance company, and has ordered the bank- 


* Decision rendered, July 30, 1918. 253 Fed. Rep. 460. 


Vol. LITI—6. 
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rupt, Arthur E. Simmons, to pay or cause to be paid to his trustee the 
amount of the cash surrender value of said policy at the date of ad- 
judication in bankruptcy, or that he execute an assignment of such 
documents and papers as may be necessary to enable the trustee to 
collect from the insurance company the amount of the cash surrender 
value of said policy, and the District Court is asked to review his order. 

Section 70a, cl. 5 (Act July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 
1916, § 9654]), contains the following provision: 


“Provided, that when any bankrupt shall have any insurance policy 
which has a cash surrender value payable to himself, his estate, or 
personal representatives, he may, within thirty days after the cash sur- 
render value has been ascertained and stated to the trustee by the company 
issuing the same, pay or secure to the trustee the sum so ascertained and 
stated, and continue to hold, own, and carry such policy free from the 
claims of the creditors, participating in the distribution of his estate 
under the bankruptcy proceedings, otherwise the policy shall pass to the 
trustee as assets.” 


While the policy does not contain any provision for a cash surrender 
value, other than a table of the different amounts which the insurance 
company would loan at the expiration of different times during the 
life of the policy, the referee has found that the policy did have at the 
adjudication a cash surrender value, and it is evident from his report 
that this was recognized by the insurance company, as the amount was 
- computed by it. 

Tt was held in Hiscock v. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 
51 L. Ed. 771, that the provision of the Bankruptcy Act relating to in- 
surance policies is not confined to policies in which the cash surrender 
value is expressly stated, but applies also to policies which have a cash 
surrender value by the concession or practice of the company issuing the 
same. 

Previous to this decision of the Supreme Court, it had been held 
in this circuit (In re Boardman [D. C.] 103 Fed. 783), by Lowell, District 
Judge, that it was immaterial whether the cash surrender value was stated 
in the policy or not; “if in the ordinary course of business the bankrupt 
can obtain cash from the company by a surrender of the policy, his 
creditors are entitled to the cash.” 

While the referee does not state that the insurance company admitted 
that the policy at the time of adjudication had a cash surrender value, 
he does find and report thaf this cash surrender value was computed 
by the company, and I think his finding and report should be accepted 
by the court. 

[2] But it is contended that, even if the policy had a cash surrender 
value, it was exempt under chapter 576, § 73, of the Acts and Resolves 
of Massachusetts of 1907, which is as follows: 

“Every policy of life insurance made payable to or for the benefit 
of a married woman, or after its issue assigned, transferred or in any 
way made payable to a married woman, * * * shall inure to her 
separate use and benefit, and for that of her children.” 

And it further provides that the “beneficiary * * * shall be enti- 
tled to its proceeds against the creditors and representatives of the person 
effecting the” insurance. 

This statute has received a construction by the Supreme Court of 
Massachusetts in Bailey v. Wood, 202 Mass. 549, 89 N. E. 147, 25 L. R. 
A. (N. S.) 722, and it was there held that it applies to and includes an 
assignment by a husband to his wife of a paid-up endowment life in- 
surance policy, even when such assignment was made when the assignor 
was deeply insolvent within the knowledge both of himself and his wife. 
It will be noted, however, that the policy assigned to the wife was a 
paid-up endowment life insurance policy, and the court held that the 
insured’s life “constitutes no part of the assets of his estate, and nothing 





Life. ] In re Simmons et al. 85 


therefore is taken from his creditors by an insurance upon it in favor 
of his wife or the assignment to her of a policy of insurance already 
issued.” 

In Dame v. Blinn, 207 Mass. 159, 93 N. E. 601, it was held that: 


“A general assignment for the benefit of creditors which conveys all 
property of the assignor legal and equitable except such as is exempt by 
statute from being taken on execution, and expressly includes ‘all claims, 
debts, choses in action, owing to him, whether now or hereafter payable,’ 
transfers to the assignee a right of the assignor to surrender a policy of 
life insurance and take the amount of the surrender value for his own 
benefit. 

The policy in this case was an endowment policy payable to the in- 
sured at the expiration of the period stated in the policy, or if the 
insured should die before that time to children of the insured, if living, 
otherwise to the insured’s executors, administrators, or assigns, with power 
to the insured to surrender the policy to the company at any time. The 
policy was therefore assignable by the insured, and it contained a state- 
ment of what the accepted surrender value or the amount to be paid by the 
company to the insured or his assignees on surrender of the policy would 
be at the end of the successive years of the proposed insurance. The 
court there held that the children’s rights under the policy were made 
subject to the unrestricted right of the insured to surrender it; that “this 
was a valuable property right, incident to his general right under the 
policy, such as would pass with an assignment of the latter.” 

While the policy in the case under consideration contains no power 
of surrender clause, nor any clause authorizing assignment of the policy, 
yet it is true that the insurance company had already recognized one as- 
signment of the policy before adjudication, and in view of the fact 
that the referee has found that the policy did have a cash surrender 
value at that time, it is evident that the referee must have found that 
it was the practice of the insurance company to accord the right of 
surrender to the insured under such a policy. 

In Burlingham v. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 
920, 46 L. R. A. (N. S.) 148, the policies under consideration had a 
surrender value; but the bankrupt before adjudication had procured loans 
upon the policies to the extent of their full surrender value. The court 
there held that there was nothing of value under the policies to be 
assigned to the trustee, and “that in the present case the company had 
advanced upon the policies their full surrender value as stipulated in the 
policies, and that the only interest that could have passed to the trustees 
would have been the speculative right to the net proceeds of the policies, 
contingent upon the death of the bankrupt, and possibly dependent upon 
the payment of large annual premiums for 13 years.” The court in its 
opinion states: 

“Congress recognized also that many policies at the time of bank- 
ruptcy might have a very considerable present value which a bankrupt 
could realize by surrendering his policy to the company. We think it 
was this latter sum that the act intended to secure to creditors by re- 
quiring its payment to the ‘trustee as a condition of keeping the policy 
alive.” 

The court there held that there was nothing of value under these 
policies to be assigned to the trustees, but expressly recognizes the right 
of the trustees to hold as a part of the property of the bankrupt, or to 
have paid to him, as part of the property of the bankrupt, the cash 
surrender value of any insurance policy. 

I agree with the referee that the policy in question had a surrender 
value which the company was willing to pay, and which makes its value 
available to the bankrupt estate at the date of adjudication. 

The order of the referee is affirmed, and the petition for review is 
dismissed. 
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COURT OF APPEALS OF KENTUCKY. 


PRUDENTIAL INS. CO. OF AMERICA 
v. 


GATZ. 


1. INSURANCE—PROOF OF DEATH—EVIDENCE. 


_ In action on life policy, plaintiff’s evidence hed sufficient to show 
prima facie that insured was dead. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—ACTION ON LIFE POLICY—PLEADING. * 


In action on life policy, allegations of petition held broad enough to 
comply with either the statute (Ky. St. § 1639) or the common-law rule 
with reference to presumptive death from seven years’ absence. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third Division. 

- Action by Alice M. Gatz against the Prudential Insurance Company 
of America. Judgment for plaintiff, and defendant appeals. Affirmed. 


Samuel S. Blitz, of Louisville, for appellant. 
D. Moxley, of Louisville, for appellee. 


CuiarkeE, J. In February, 1910, appellant issued a policy of insurance 
for $1,000 on the life of Arthur W. Gatz, payable to his wife, the 
appellee, Alice M. Gatz. On March 7, 1917, Alice M. Gatz instituted this 
action to recover on the policy, alleging: 

That at the time the policy was issued, and for many years thereafter, 
Arthur W. Gatz lived in Louisville, Ky.; that he resided in Indianapolis, 
Ind., about a year previous to July, 1909; that on July 23, 1909, “he dis- 
appeared from his residence, and that he has been absent from his place. 
of residence and from the state of Kentucky for more than seven con- 
secutive years last past, and that he has not been seen or heard from 
since the 23d of July, 1909; that the said Arthur W. Gatz left this state 
and his said residence, and has not returned to this state nor his said 
residence, for more than seven consecutive years last past.” 

The answer traversed the allegations of the petition quoted above, 
and upon a trial, at the completion of the evidence for the plaintiff, de- 
fendant entered a motion for peremptory instruction which was refused. 
No evidence was introduced for the defendant, and upon instructions 
submitted by the court the jury returned a verdict in favor of the plaintiff, 
and a judgment was entered in accordance therewith, from which the 
defendant has prosecuted this appeal. 

The evidence of the plaintiff is in substance that Gatz was a resident 
of Louisville, Ky., all of his life, until in 1907, when he moved to 
Indianapolis, Ind., and there engaged in the saloon business at 1301 
Shelby street, until July 23, 1909, when he disappeared; that upon the 
morning of his disappearance, as he was leaving the saloon, he said to 
a friend, “Good bye, Studor, you will never see me any more;” that 
Studor imparted this information to Mrs. Gatz about an hour later, 
and that she immediately telephoned to the police department in an effort 


* Decision rendered, Nov. 26, 1918. 206 S. W. Rep. 299. 
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to locate him before he got away from the city; that she remained in 
her home adjacent to his saloon in Indianapolis for about ten weeks, when 
she moved back to Louisville; that within a short time after his disap- 
pearance she wrote to the Masonic lodge in Louisville, of which her 
husband was a member, seeking information of his whereabouts; that 
later she wrote Studor in Indianapolis to ascertain whether or not her 
husband had returned to Indianapolis, or if Studor had heard from or 
about him; that after she had filed this suit she went to Indianapolis, 
made a search of the city directory, and inquired of several policemen 
and of the persons living in the neighborhood where she had resided 
when living in Indianapolis; that she had never seen or heard from him, 
nor of him, since his disappearance on July 23, 1909; that there was no 
reason in either his home or business life for his going away; and that she 
did not know why he left. 

Plaintiff then introduced in her behalf the father and three brothers 
of Arthur W. Gatz, who lived in Louisville, and each testified that they 
had never seen nor heard from or of him since his disappearance from 
Indianapolis in 1909; that they had never made any efforts to locate him, 
but that his mother, before her death, had made some effort to locate 
him; that he had another brother living in Chicago, and other relatives 
in East St. Louis, Ill, and elsewhere; and that before he left Louisville 
in 1907 he was somewhat dissipated and neglectful of his wife and children. 

[1] It is insisted by counsel for appellant that this evidence for the 
plaintiff was insufficient to create a prima facie case that the insured was 
dead, and that the court was therefore in error in overruling defendant’s 
motion for a directed verdict. To sustain this contention appellant pres- 
ents two arguments: First, that the action was brought under section 
1639 of Kentucky Statutes, which creates a presumption of death ‘from 
seven years’ absence only where the person who disappears was at the 
time of his disappearance a resident of Kentucky, and that, as the evi- 
dence shows Gatz, at the time of his disappearance, was a resident of and 
disappeared from the state of Indiana, the evidence was insufficient to 
establish the cause of action alleged; second, whether brought under the 
common law or the statute, a presumption of death does not arise in the 
absence of a diligent effort to locate the absentee, and that the evidence 
for plaintiff fails to show any diligence to locate Gatz after his disap- 
pearance. 

[2] 1. Section 1639 of our Statutes provides: 


“If any person, who shall have resided in this state, go from and do 
not return to this state for seven successive years, he shall be presumed 
to be dead, in any case wherein his death shall come in question, unless 
proof be made that he was alive within that time.” 

It is contended by counsel for appellant that this statute is incon- 
sistent with the common-law rule with reference to the presumption 
arising from seven years’ absence, and that by its enactment the Legisla- 
ture completely covered this subject, and that the common-law rule was 
thereby repealed, and is therefore no longer in force in this state. The 
consequence of this argument, if sound, is that the Legislature has left 
one situated as is the appellee in such a position that there will never be 
any presumption of death from the disappearance of her husband while a 
resident of another state, because the act, if given the narrow construction 
contended for, is applicable only to residents of this state, who go from 
and do not return to this state; but that such was not the purpose of the 
Legislature, and is not the effect of the act we are quite sure. The act is, 
in our judgment, simply declaratory of the common law as recognized in 
this state at the time of the enactment, as was, in effect, held by this 
court in the case of Mutual Benefit Life Insurance Co. v. Martin, 108 
Ky. 11, 55 S. W. 694, 21 Ky. Law Rep. 1465, wherein it was held that a 
fair construction of the statute would be to apply it where the person 
leaving the state is absent for seven consecutive years after he is last 
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heard from, and then to throw the onus of proving the person alive on 
the other party; and the common-law rule was therein stated to be that— 


“After the lapse of seven years without intelligence concerning the 
person, the presumption of life ceased, and the burden of proof devolved 
on the other party to show that he was alive.” 


[3,4] It is true in that case that the absentee had disappeared from 
this state while a resident thereof, but he had been heard from in other 
states and countries by members of his family repeatedly during the next 
two years after his disappearance, so that the only difference between the 
two cases is that in the Martin Case the absentee disappeared from this 
state while a resident thereof, and was heard from about two years before 
he was lost track of in another state, while in the case at bar a resident of 
this state moved therefrom and lived in another state for about two years 
when he disappeared and all trace of him was lost. But this difference 
does not seem material, when it is admitted that this court has jurisdiction 
to try the case, because, if the statute should be so narrowly construed as 
to apply only to such persons as disappear from this state while a resident 
thereof, it is apparent that the Legislature did not cover the whole subject 
of the common-law rule, and that the common-law rule is still in force and 
effect with reference to all other persons who disappear and remain away 
from their place of residence without being heard of for a period of seven 
years, whenever it becomes important in this state to determine whether 
or not they are still alive. And whether we hold the statute or the com- 
mon law applicable, it is quite apparent that the statements of the petition 
with reference to the disappearance and continued absence of Gatz are 
broad enough to comply with either the statute or the common-law rule 
with reference to a presumptive death. It is therefore apparent that there 
is no merit in appellant’s first contention. 

[5,6] 2. It has been held in several jurisdictions that the presumption 
of death does not arise from an absence from one’s place of residence 
for seven years without having been seen or heard from, until there has 
been proof of diligent, but fruitless, effort to locate the absentee, and such 
seems to be the weight of the more recent decisions. Some few cases go 
even so far as to hold that all available sources of information must 
have been exhausted without result before a prima facie case of death is 
established. There are many cases, however, holding that search and in- 
quiry are not necessary, and in none of the cases in this state involving 
this question has it ever been held that it was necessary to make a diligent 
search and inquiry before the presumption of death could arise, although 
the question of presumptive death has frequently been before this court. 
It was held in the case of Mutual Benefit Life Insurance Co. v. Martin, 
supra, although the question of necessity of diligent search and inquiry 
does not seem to have been especially considered, that, where a person is 
absent from the place of his residence for seven consecutive years after he 
is last heard from, a presumption of death is created sufficient to throw 
upon the other party the burden of proving the person to be alive. To the 
same effect are 1 Greenleaf on Evidence, § 41; Foulks v. Rhea, 7 Bush, 
568; Fuson v. Bowlin, 30 S. W. 622, 17 Ky. Law Rep. 128; Taylor v. 
Reisch, 49 S. W. 782, 20 Ky. Law Rep. 1599. 

This more moderate rule, we are constrained to believe, is the sound 
and correct rule, in spite of many recent decisions in other jurisdictions 
holding to the contrary: and that such is true is, we think, exemplified by 
the facts of the instant case. Here a wife with a family of little children 
about her. is deserted by her husband, with whom she had no serious 
trouble, in a city where she had resided for but a short time, and where 
she ‘had but few friends or acquaintances. There is no reason shown 
from the evidence why the husband should have left his business, his 
home, his wife, and his children, and every reasonable presumption would 
suggest the probability, if not the certainty, that if still alive he would 
soon return to or communicate with his wife and children. and it seems 
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to us that under such circumstances a wife might have awaited with 
patience and confidence his return, unless he was in fact dead, and that 
after such an absence, unexplained, for seven years, the only reasonable 
or fair presumption is that he was dead. It seems still more clearly 
evident that under such circumstances, and in the absence of a plain legal 
mandate, it would be unfair, unreasonable, and unnecessary to place upon 
the helpless wife the duty, with its attendant expense, of making a 
diligent inquiry and investigation in all the places where her absent hus- 
band may have had relatives, or to which possibly he may have gone, 
before there can arise a legal presumption of his death, especially since 
the presumption is rebuttable by a defendant, much better equipped with 
agents all over the country, to make such an investigation, and equally in- 
terested, so far as the subject-matter of the litigation is concerned, in 
ascertaining whether or not he is dead. 

It might be, under other circumstances, as where the absentee had 
no permanent or fixed place of abode, that such an inquiry and investiga- 
tion ought to be required to raise a presumption of death; but where 
a person disappears from and remains away from his home and his 
family for seven years after he is last heard of, neither the circumstances 
of the case nor any reasonable interpretation of the law, statutory or 
common, suggests a necessity for a diligent search. We are therefore un- 
willing to interpolate into our statute, declaratory of the common law, the 
necessity for diligent search and inquiry before a presumption of death can 
arise after an unexpected absence of seven years from the place of resid- 
ence, although such intepolations seem to have been made in both the com- 
mon-law rule and statutes almost indentical with ours by the courts in 
some jurisdictions. 

The authorities which we have considered may be found annotated 
in notes in 2 L. R. A. (N. S.) 809; 28 L. R. A. (N. S.) 178; 104 Am. 
St. Rep. 198; 8 R. C. L. 709; 13 Cyc. 301. It follows that the trial court 
did not err in overruling appellant’s motion for a directed verdict. 

Wherefore the judgment is affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


ARNDT 
Vv. 


JEFFERSON STANDARD LIFE INS. CO. (No. 513.)* 


2. INSURANCE—AGENT—RELATION—PROOF. 


Declarations of an agent of an insurance company were inadmissible 
to show that he was a general agent. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


° 
6. INSURANCE—FRAUD—NEGLIGENCE. 


One receiving a policy of insurance, and retaining same for nine 
years without reading it, was guilty of negligence. 


(For other cases, see Insurance, Dec. Dig. § 141[4].) 
* Decision rendered, Dec. 11, 1918. 97 S. E. Rep. 631. 
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7. INSURANCE—FRAUD—WAIVER. 


Where insured, a year after discovering that an agent of an insurance 
company had fraudulently stated the kind of policy he was to receive. 
paid another premium, he thereby waived the fraud and elected to con- 
tinue the insurance upon the, terms stated in the policy. 


(For other cases, see Insurance, Dec. Dig. § 141[4].) 


8. INSURANCE—FRAUD—DAMAGES. 


One who discovered fraud in the issuance to him of a policy of in- 
surance could not sue for the whole amount of the premiums paid with 
interest, unless he had elected to waive the tort. or treated the contract 
as rescinded. because of the fraud. 


(For other cases, see Insurance, Dec. Dig. § 198[4].) 


9. INSURANCE—FRAUD—LACHES. 


An insured, who did not repudiate a policy of insurance until three 
years after discovering that representation of agent as to nature of policy 
was fraudulent, was guilty of laches. 


(For other cases, see Insurance, Dec. Dig. § 198[4].) 


Appeal from Superior Court, Catawba County; Cline, Judge. 

Action by David Franklin Arndt against the Jefferson Standard Life 
Insurance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


The action was brought by the plaintiff to recover damages of the 
defendant on account of an alleged fraud of the agents of the Greensboro 
Life Insurance Company. Plaintiff alleged that in December, 1906, the 
agents of the Greensboro Life Insurance Company induced him to apply 
for a policy of life insurance for $1,000, by making the following false 
representations : 


First, that after carrying a policy for two years, if he should be- 
come dissatisfied with it he would have the option to make surrender 
of same and receive from the company all moneys he had paid to it 
under said contract, without interest (the interest being offset by the 
temporary protection to plaintiff under the policy); and, second, that 
after paying in premiums as much as $700, he would not be required 
to pay any other or further sum on account of said contract, but that it 
would become a paid-up policy. 

A policy was subsequently issued by the Greensboro Life Insurance 
Company on the plaintiff’s life, bearing date March 1, 1907; but whether 
the policy was delivered through the mail or by an agent of the Greens- 
boro Life Insurance Company does not appear. The plaintiff, at the time 
he applied for the policy, was 53 years of age, and could read and write. 
He paid nine annual premiums upon the policy, his last premium being 
paid in March, 1915. This action was commenced in June, 1917. Plaintiff 
testified, that “a good long time before he started suit” he found out 
that the policy was not what he thought it was, and he wrote to the com- 
pany in March, 1914, and inquired how many more premiums he would 
have to make before he had a paid-up policy, and the company replied 
under date of March 10, 1914, advising him that his policy wag “a 
whole-life contract,” and that he would have to pay premiums as long 
as he lived. In the following year, after having received this informa- 
tion, he paid another premium. 

The defendant has assumed the liabilities of the Greensboro Life 
Insurance Company. 

The court nonsuited the plaintiff, and he appealed. 
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W. A. Self, of Hickory, for appellant. 


Brooks, Sapp & Kelly, of Greensboro, and W. C. Feimster, of New- 
ton, for appellee. 


WALKER, J. (after stating the facts as above). [1, 2] First. This 
assignment of error is based upon the refusal of the court to admit in 
evidence the letter of another person to the company, which purported 
to have been sent by D. W. Cochrane to the plaintiff, and is untenable, 
for two reasons: First, it was not indentified. Plaintiff did not attempt 
to prove the signature of D. W. Cochrane, by whom the letter purports 
to have been written, but merely offered the letter in evidence without 
any proof of its genuineness. Letters are not admissible until satis- 
factory proof has first been made of their authenticity. Lockhart on 
Evidence, § 96. In the case of Beard v. Railroad, 143 N. C. 136, 55 S. 
E. 505, this court said: 

“While it is well settled that where it is shown that a letter was 
addressed, stamped, and mailed, there is a presumption that it was 
received by the addressee, it cannot be that the receipt of a letter pur- 
porting to be signed by a person is any evidence that it was written by 
such person. No authorities are cited to sustain the exception.” 

See, also, Woody v. Spruce Co., 175, N. C. 545, 95 S. E. 905; Tyson 
v. Joyner 139, N. C. 69, 51 S.. E. 803, and cases cited therein. In the 
second place, even if the authorship of the letter had been properly 
proven, it was not competent as evidence in this case, and, besides, was 
offered by the plaintiff for the purpose of proving that D. W. Cochrane 
was general agent of Greensboro Life Insurance Company, and therefore 
was merely an offer to prove agency by the alleged declarations of the 
agent himself. That such declarations are not admissible to prove agency 
is well settled. Daniel v. Railroad, 136 N. C. 517, 48 S. E. 816, 67 L. R. A. 
455, 1 Ann. Cass. 718. 

[3] Second. This exception is sufficiently answered by what we 
have said under the first assignment of error. The plaintiff had not 
qualified himself to swear to the signature of Mr. Cochrane. In fact, he 
testified that he had never seen him but once in his life, and that was 
on the occasion of his applying for the policy. He had never seen 
him write, and had never even seen a signature admitted to be his, so 
far as the evidence discloses. He was simply not qualified to testify 
to the genuineness’ of the signature. 

[4] Third. This objection is addressed to the refusal of the court 
to allow the plaintiff to testify as to Mr. Ervin’s declaration with respect 
to Mr. Cochrane’s relations to the Greensboro Life Insurance Company. 
It would seem to be too clear for argument that it is not permissible to 
prove agency in this way. It was hearsay, or the unsworn declaration 
= a third party, not qualified to bind the defendant. 1 Greenleaf, Ev. § 

[5] Fourth. Defendant was allowed to ask plaintiff, on cross-examinr- 
ation. if he did not receive a letter from defendant under date of March 
10, 1914, advising him that his policy was a whole-life contract, and 
that he would have to pay premiums as long as he lived; and plaintiff 
excepted to the admission of this testimony. It was clearly competent, 
and material, for the purpose of showing that plaintiff paid a premium 
after he acquired this information, and waited for more than three years 
thereafter before instituting this action. The letter was read to the 
court and jury, and then the witness, who was the plaintiff, was asked 
if he received the letter, which he admitted, and if it did not notify 
him of the true nature of his policy, which he also admitted, and then 
stated that, after being thus informed as to the contents of the policy, 
he paid a premium a year afterwards. We can see no possible objection 
to this evidence. It was merely repeating what was in the letter. 

The real question in the case is whether, upon the admitted facts, 
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the defendant is liable to the plaintiff in damages to the amount of 
premiums paid by the latter, with interest thereon. 

[6-8] The contract of insurance is plainly worded, and there is no 
difficulty in ascertaining its meaning by reading it. It is a printed policy, 
there being no handwriting on it, except the signatures of the officers, 
and they are easily read: The plaintiff testified that he could read print 
and sign his name, and yet he kept the policy in his possession for about 
nine years without even looking at it himself or asking any one to do 
so for him. He stated that his apprehension was not aroused until he 
was told by a friend, Dr. Bandy, who held two similar policies, that they 
did not read as represented by the plaintiff to him, so as, in effect, to 
become paid-up policies when $700 in premiums had ‘been paid upon each 
of them. Without reading his policy, as far as appears, he wrote to the 
company, inquiring as to “how many more payments he would have to 
make, until his policy would be paid-up,” to which the company replied 
at once that his policy was a “whole-life” one, and that he would have 
to pay premiums as long as he lived. This, he says, did not correspond 
with the representation of D. W. Cochrane, the agent, which was made 
to him at the time he was solicited to take the insurance, and which 
induced him to enter into the contract. 

We are of the opinion that plaintiff was guilty of negligence in not 
reading his policy. While the agent, according to plaintiff’s testimony, 
which must be taken as true, misrepresented the contents of the policy, 
as-to when it would be paid-up, there was no fraud. trick, or artifice 
resorted to at the time the policy was delivered, in order to prevent the 
plaintiff from reading it. and he kept it for nine years without doing so. 
Floars v. Insurance Co., 144 N. C. 232, 56 S. E. 915, 11 L. R, A. 

(N. S.) 357, citing Upton v. Tribilcock, 91 U. S. 45, 23 L. Ed. 203 ; 
Sanat v. Insurance Co., 116 Wis. 392. 89 N. W. 538, 92 N. W. 246, 67 
L. R .A. 705. See, also, Clements v. Insurance Co., 155 N. C.. 57, 70 S. 
E. 1076; Wilson v. Insurance Co., 155 N. C. 173, 71 S. E. 79. In the 
Clements Case, the court, quoting from Floars v. Insurance Co., supra, 
said: 

“There is also strong authority for the position that. on the facts 
of this case the relief sought would not be open to plaintiff even if there 
had been a mutual mistake in the preliminary bargain. and by persons 
with full power to contract, for the reason that plaintiff accepted the 
policy with the alleged stipulation omitted without having read same. and 
held it without a protest for three months”—citing Upton v. Tribilcock, 
supra. 

But however this may be, the plaintiff, after he had been fully 
and explicity informed, as to the true contents of his policy, and that 
it contained no such provision as the one, he stated, that the agent had 
represented to him was in it, kept his policy for some time without 
reading it, and without making any complaint to the company, and actually 
paid the next maturing premium, about a year after he had received the 
information from the company itself. This was a waiver of any fraud 
practiced upon him, nearly ten years before, if there was such. His 
paying this premium voluntarily to the company, after obtaining full in- 
formation as to the contents of his policy, amounted to a clear decision 
hy him not to avail himself of the fraud. The act of paying the premium, 
under the peculiar circumstances, was inconsistent with any contention, 
on his part, to take advantage of the false representation of the agent at 
the time the contract of insurance was made. 

It was held in Jones v. Insurance Co., 153 N. C. 388, 69 S. E. 266, 
where there was an allegation of fraud similar to the charge against the 
agent in this case, that if notwithstanding the fraud the policy holder 
afterwards, with knowledge of the facts, paid premiums, it would be a 
waiver of the fraud, unless the payment of the premium was itself 
induced by fraud, of which in that case there was no evidence, nor is 
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there any in this case. But Cathcart v. Insurance Co, 144 N. C. 623, 
57 S. E. 390, would seem to be decisive of this case; the facts being 
similar to those in this record. The Chief Justice, delivering the opinion 
said: 


“The defendant asked the court to charge the jury: ‘The plaintiff 
admits that at the time he received the policy he could have read it; that 
nothing was done by any agent of the company to keep him from reading 
it; that he put the policy away, and several years thereafter he heard 
a ‘general talk among the people that the company would not live up to 
statements made by the agents; and that he then took his policy and read 
it, or read such part of it as he saw proper; and the court instructs the 
jury that, this being the evidence of the plaintiff himself, you will, on 
the whole evidence, answer the sixteenth issue, “Yes.”’ This issue was 
as to whether the plaintiff had waived the right to rely upon the alleged 
false representations, if made, and it was error to refuse the prayer, 
for the plaintiff testified that after reading the policy he continued to 
pay the premiums. This was an acquiescence in the terms and con- 
ditions of the policy. The feme plaintiff was even more explicit—that 
she read the policies again and again, and she and her husband thereafter 
continued to pay the premiums on all the policies which they had taken 
out for themselves and their children. The evidence is that the plaintiffs 
were intelligent people. This case is not like Caldwell v. Insurance Co., 
140 N. C. 100 [52 S. E. 252], for there the plaintiff was an illiterate old 
colored woman, who could not read the policy, but relied on the state- 
ment of the agent. Furthermore, when she became alarmed, the de- 
fendant’s agent lulled her into security and induced her to continue to 
pay the premiums. There was nothing of that in this case.” 


The case of Gwaltney v. Insurance Co., 132 N. C. 925. 44 S. E. 659, 
is then distinguished, and Floars v. Insurance Co., supra, cited with ap- 
proval. Cathcart v. Insurance Co., supra, has since been approved in 
several cases, as will appear in Anno. Ed. of 144 N. C. at page 625 
(57 S. E. 390). 

The payment of the premium, after a fair opportunity to act delib- 
erately in regard to the matter, was an election by the plaintiff to continue 
the insurance upon the terms stated in the policy. There is no evidence 
here that the plaintiff, at the, time he received the policy, was prevented 
from reading it by any trick or contrivance, and, if he had read it, he 
would have discovered very easily that there was no such term in the 
contract as the one he was led to believe was there. In this connection. 
what was held by the court in Bostwick v. Insurance Co., supra, is per- 
tinent: 


“If a person, in a business transaction with another, is deceived 
by latter to his injury, such person may rescind the transaction within 
a reasonable time after he discovers or has reasonable opportunity to 
discover the fraud; constructive knowledge thereof being just as effective 
as actual knowledge to set the time for rescission runnigg and to mark 
its limits. If a person receives a policy of insurance OStensibly in res- 
ponse to an application therefor, which he signed and parted with in the 
belief, induced by the fraud of the agent taking the same, that it called 
for a policy different from that which it called for in fact, he is bound 
as a matter of law to examine the policy within a reasonable time after 
it comes to his hand, and to discover obvious departures therein from the 
one which he supposed he was to get, and promptly, upon discovering the 
same, to rescind the transaction, give the company due notice thereof, 
and do all on his part which justice requires to restore the former 
situation, or he will be held to have accepted the policy as satisfying his 
application, so as to be precluded from rescinding the same. The reason- 
able time, for discovering, that the policy differs from the one supposed 
to have been applied for in the circumstances stated in the foregoing 
rule, commences to run immediately upon the reception of the paper, 





94 Insurance Law Journal, Vol. 53. [Feb., 1919. 


nothing occurring then to reasonably excuse the applicant for omitting 
to examine his contract. In such circumstances, 44% months’ delay in 
discovering the fraud and exercising the right of rescission is, as a matter 
of law, too long a time.” 

The time within which action should be taken to rescind the contract 
would to some extent depend upon the circumstances of the particular 
case. The Bostwick Case also decided that— 


“The existence of a cause of action at law to recover the considera- 
tion parted with upon a contract, on the ground of fraud, presupposes the 
actual termination of the contract because of the fraud, and that requires 
a repudiation of such contract by the insured person in toto, or so far 
as justice may require, and an unconditional offer on his part, so far 
as justice may require, to restore the wrongdoer to his former situation.’ 


In this case the plaintiff has repudiated the contract, and elected to 
sue for the entire consideration paid by him; that is, the premiums with 
interest. Plaintiff has, substantially, and in law, waived the tort and 
sued for money had and received, which is the premiums paid by him to 
the company, with interest thereon. He could not be entitled to this 
specific amount, if he had not elected to waive the tort or treated the 
contract as rescinded, because of the fraud, and recover the entire amount 
paid. 

[9. 10] The rule, in a case like this, is that, where a party discovers 
that a fraud has been practiced upon him, he must act promtly in his 
own protection, as laches may bar his right. 25 Cyc. 792; Knight v. 
Houghtalling, 85 N. C. 17; Howland v. C. L. Insurance Co., 121 Mass. 
499, 500; Insurance Co. v. Miller, 11 Tex. Civ. App. 536, 32 S. W. 550. It 
is said in the Howland Case: 


“If it be assumed that the plaintiff had the right, at his election, to 
treat the act of the defendant’s agent as a rescission of the contract 
justice requires that he should give notice of this election within a 
reasonable time. An election made eleven months after, during which 
time the liability of the defendant had continued was not within a reason- 
able time.” 


In the Houghtalling case. Justice Ruffin, for the court. said. 


“The rule of law is that he who would rescind a contract to which he 
has become a party must offer to do so promptly on discovering the 
facts that will justify a rescission, and while he is able to himself, or with 
the aid of the court, to place the opposite party substantially in statu 

_ quo, he must not only act promtly upon the first discovery of the fraud, 
if fraud be the cause assigned for the rescission asked. but he must act 
decidedly, so that his vendor may certainly know his purpose, and thereby 
have the opportunity afforded him to assent to the rescission, resume the 
property, and look out for another purchaser. In no case is he permitted 
to rescind when he has continued to treat with his vendor upon the basis 
of the contractpafter his discovery of the fraud practiced upon him, and 
neither is it all#wed him to rescind in part and to affirm in part; but, 
if done at all, it must be done in toto. This rule is founded on the 
plainest principles of justice and has been universally recognized, and 
virtually so by this court in the cases of McDowell v. Simms, 6 Ired. Eq. 
[41 N. C.] 278; Tomlinson v. Savage, Id. 430; and Alexander v. Utley, 
7 Ired, Eq. [42 N. C.], 2427” 

The plaintiff, while not a man of much education, seems to be of 
fair intelligence, good judgment, and practical sense. He understood very 
well what his rights were. When he discovered what he alleged to be 
the fraud of the agent, he should have acted with reasonable promptness 
and notified the defendant that he elected to repudiate it, or to reform 
it, or to affirm it and recover his damages for any deceit; but this he did 
not do, but, on the contrary, he waited fot nearly a year, when he paid the 
premium with full and acurate knowledge of all the facts necessary for him 
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to act upon, and finally he did not bring this action until more than three 
years after he acquired, according to his own admission, full knowledge of 
the facts, which were disclosed to him by the defendant in the letter. He 
is therefore barred both in equity by laches, and at law by the statute 
of limitations. Justice Hoke said in Modlin v. Railroad Co., 145 N. C. 
227, 58 S. E. 1078: 


“The statute applicable (Revisal, § 395, subsec. 9) provides that ac- 
tions of the present kind are barred in three years after the discovery 
by the aggrieved party of the facts constituting the fraud, construing this 
subsection, the court has decided that the statute commenced to run when 
the aggrieved party first discovered the facts. or could have discovered 
them by the exercise of proper effort and reasonable care.’ 

If he waived the fraud, he cannot sue for damages, as the contract 
stands, and he is bound by it. So in no view apparent to us can he 
recover. 

Affirmed. 


SUPREME COURT OF TENNESSEE. 


YOWELL et al. 
Vv. 


UNION CENTRAL LIFE INS.'CO. et al.* 


. INSURANCE—AGENTS—CONSTRUCTION OF CONTRACT— 

SURROUNDING CIRCUMSTANCES. 

The chancellor in construing a contract between an insurance com- 
pany and its agent should look to the relation of the parties, the object 
to be accomplished, and the general circumstances attending its execution, 
to determine whether the agent was entitled to renewal commissions after 
the termination of the contract. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


2. INSURANCE—CONTRACT OF AGENCY—RENEWAL COM- 
MISSIONS. 


Under a contract between an insurance company and an agent, held, 
that the parties meant to confine renewal commissions under: former con- * 
tracts to the continuance of the present contract. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 
3. INSURANCE—CONTRACT OF AGENCY—CONSTRUCTION. 


Where a representative of an insurance company draws up a contract 
of agency, the contract, in cases of doubt, will be construed most strongly 
against the company. 


(For other cases, see Insurance, Dec. Dig. § 74.) 
5. INSURANCE—CONTRACT OF AGENCY—PRACTICAL CON- 
STRUCTION BY PARTIES. 


Mere fact that general agent of insurance company continued to pay 
renewal commissions to a subagent, who had terminated his contract, did 
not show a practical construction to effect that subagent was entitled to 


* Decision rendered, Nov. 26, 1918. 206 S. W. Rep. 334. 
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renewal commissions; it not being shown when company first received 
notice of cancellation of contract. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Appeal from Chancery Court, Davidson County; John Allison, 
Chancellor. 

Bill by James A. Yowell and another against the Union Central Life 
Insurance Company and others. Decree for defendants on cross-bill. and 
complainants appeal. Modified so as to dismiss cross-bill. 


Douglas & Norvel, of Nashville, for appellants. 
Thos. J. Tyne, of Tyne, for appellees. 


MALone. Special Judge. This case turns upon the construction of a 
contract between insurance agents and the company. 

The contract in question, dated July 1, 1912, was made between James 
A. Yowell and his son, Joel E. Yowell. as subagents, the firm of Dabney 
& Martin, as general agents, and the Union Central Life Insurance Com- 
pany. It was the last of several agency contracts to which the complain- 
ants, James A. and Joel E. Yowell, and the defendant, Union Central Life 
Life Insurance Company, were parties. 

The Yowells filed the original bill against both of the other parties 
to the contract: Against Dabney & Martin on the theory that under a 
proper construction of the contract they were bound to pay certain re- 
newal commissions under former contracts estimated at about $6,000; 
against the Union Central Life Insurance Company upon the theory that 
it prevented its general agents, Dabney & Martin, from carrying out their 
contract. 

The complainants contend that the future renewal commissions, or 
their value, are proximately ascertainable by the calculations of actuaries, 
citing Sedgwick on Damages (9th Ed.) § 834e; Lewis v. Atlas Mutual 
Life Insurance Co., 61 Mo. 534; Wells v. National Life Association, 39 C. 
C. A. 476, 99 Fed. 222, 53 L. R. A. 33; Stowell v. Greenwich Ins. Co., 
20 App. Div. 188, 46 N. Y. Supp. 802. 

But in the view which we take of this case, it is not necessary to pass 
upon this insistence. 

It is further contended for the complainants : 


(1) That under a proper construction of the contract they are 
entitled to the value of these renewal commissions. 

(2) That the contract has been so construed by the parties, and 
certain renewal commissions actually paid; and that the defendants are 
bound by this practical construction. 

The defendants insist: 

(1) That the contract is plain and unambiguous, and that by its 
terms the Yowells are not entitled to these renewals. 

(2) That the renewal commissions actually paid were paid by mistake, 
and the answer is filed as a cross-bill to recover the same. 

(3) That the Yowells entered into the contract with the deliberate 
intention of not performing, and that this was a fraud on their part which 
precludes them from obtaining a decree. 

The chancellor was of the opinion that the contract on its face was 
free from ambiguity, and that under its terms the Yowells were not 
entitled to these renewal commissions. He declined to consider the evi- 
dence offered to prove the circumstances preceding and attending the 
execution of the contract, the previous relations of the parties, etc. 

A decree was accordingly entered dismissing the bill. and allowing a 
recovery under the cross-bill for the renewal commissions actually paid. 

From this decree the present appeal is prosecuted by the complainants. 

[1] First. In deciding whether the chancellor correctly construed the 
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contract, we think it proper to look to the relation of the parties, the 
object to be accomplished, and the general circumstances attending its ex- 
ecution. The chancellor should have done this. Stamper v. Venable, 117 
Tenn. 557, 97 S. W. 812; McKay v. R. R. Co., 133 Tenn. 590, 182 S. W. 
874; Perkins Oil Co. v. Eberhart, 107 Tenn. 409, 64 S. W. 760; Hard- 
wick v. Can Co., 113 Tenn. 657, 670, 88 S. W. 797. 

As stated by Chief Justice Neil in the case last cited: 

“It is the duty of the court * * * to ascertain, if it can, the 
meaning which the contract bore in the minds of the parties, and to en- 
force that meaning or intention. For the purpose of discovering this 
intention, we must view the situation of the parties and their surroundings 
so as to place ourselves in the position which they occupied, and thus be 
able to see the things spoken of in the contract as they saw them.” 


The rather voluminous record discloses these facts: 


For many years preceding the execution of this contract, the de- 
fendant Union Central Life Insurance Company had maintained two 
general agencies in the state of Tennessee. instead of one, as was cus- 
tomary. One of these offices was under the direction of complainant 
James A. Yowell; the other under the direction of a Mr. Martin. Each 
of these general agents took in his son as a partner. 

There was jealousy and friction between these two offices, and the 
condition was unsatisfactory to the company. 

Mr. James A. Yowell had been with the company many years, and it 
is not denied that he was highly successful in getting business for the 
company. It appears that from 1897 to 1908 he wrote annually from 
$225,000 to $475,000 of insurance. 

In 1903 he took in as a partner his son, the complainant Joel E. Yowell, | 
and under date of August 1, 1903, a new contract was made between the 
company and the Yowells. 

On May 16, 1908, another contract was entered into between the 
Yowells and the defendant, Union Central Life Insurance Company, by 
which the size of the commissions allowed under the former contract was 
materially reduced; this being done at the company’s request in view of 
certain adverse legislation. 

In 1909 the complainant Joel E. Yowell retired from the firm of 
Yowell & Yowell, and his father formed a partnership with the defendant 
C. C. Dabney. ‘Thereupon a new contract, dated March 15, 1909, was 
made between the company and the firm of Yowell & Dabney. Under this 
contract the new firm worked for the next three years, during which 
time Dabney proved himself a very efficient agent for the company. 

In the latter part of 1911, Mr. Martin. the other general agent, died, 
_ was succeeded by his son and surviving partner, the defendant J. B. 

artin. 

In March and April, 1912, an effort was made to arrange a definite 
division of the state between Yowell & Dabney and J. B. Martin; and a 
Mr. Hommeyer, assistant superintendent of agencies, was sent by the 
company to Nashville to assist in the contemplated division. 

__ About June 12, 1912, Mr. Hommeyer again came to Nashville with the 
idea of completing this arrangement, but was unsuccessful; Mr. Yowell 
refusing to go on with him. 

The question then arose as to Dabney buying out Yowell’s interest in 
the partnership; the officials of the company apparently having the idea 
that Dabney would prove more tractable than Yowell. and that a consol- 
idation of the rival agencies could be arranged between him and Martin, if 
Mr. Yowell should be eliminated. Nothing was said to Yowell of the 
proposed consolidation. 


Through the efforts of Mr. Hommeyer, a give or take proposition 
of $10,000 was submitted to Mr. Yowell, and he elected to sell to Dabney. 
A written contract was accordingly entered into on June 14, 1912, by 
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the terms of which Dabney purchased Yowell’s interest under the contract 
of March 15, 1909, with certain reservations not necessary to mention. 
He did not sell his rights under former contracts. 

On the same afternoon (and really as part of the same transaction), 
a written agreement was made between complainant James A. Yowell and 
Hommeyer, acting on behalf of the company, by the terms of which, in 
consideration of the sale to Dabney and the surrender of the contract of 
Yowell & Dabney, it was agreed to draft a new ten-year contract with 
Mr. Yowell. 


The two significant features of this proposed contract were: 


(1) That Mr. Yowell should have a “direct contract” with the com- 
pany; i. e, he would not hold by sybcontract with the general agent, 
but would contract with the compaty itself. 

(2) That he should have a “vested right” in his renewals; by which 
it was meant that Yowell would secure his renewal commissions under 
any circumstances, even though he might voluntarily leave the service of 
the company. 

This agreement was made “subjeect to the approval of the company.” 

After these papers were executed, Mr. Yowell was for the first time 
informed. that Dabney & Martin had consolidated and that this new firm 
was to be made general agent for the whole state. 

It seems evident that Mr. Yowell would not have sold out if he had 
known of the proposed consolidation of the two agencies, and it is to be 
inferred that the proposed new 10-year contract with its features of “direct 
contract” and “vested renewals” was used by the company’s representative 
in the nature of a bait to induce him to sell. 

However this may be, the company, after the consolidation was ac- 
complished, wrote Mr. Yowell under date of June 19, 1912, that the 
arrangement contemplated in Hommeyer’s agreement would not be ap- 
proved. In short, the company refused to give him either the “direct 
contract” or the vested renewals.” 

Under all these circumstances, Hommeyer, on June 21, 1912, again 
came to Nashville, and on that day the contract now in question was 
drafted. 

It is not disputed that the contract was drawn on a printed form of 
the .company; the blanks being filled in typewriting, and there being 
certain typewritten addenda as hereafter shown. It is further agreed on 
all sides that Mr. Hommeyer dictated the typewritten portions of the 
agreement. 

The contract recites that it is made on July 1, 1912, between “Dabney 
& Martin, Managers,” party of the first part, and Yowell & Yowell, party 
of the second part, and the Union Central Life Insurance Company, party 
of the third part. 

The term is for ten years, and the territory is: 


“Davidson county, in the state of Tennessee, not exclusive, and such 
privilege in other territory as may be agreed upon.” 

Like previous contracts between the company and the Yowells, it is 
divided into fifteen printed sections or headings, entitled, respectively: 
“(1) Appointment,” “(2) Term,” “(3) Territory,” “(4) Commissions,” 
“(5) Supplies,” “(6) Readjustment,” “(7) Relations,” “(8) Bond,” “(9) 
Service,” “(10) Reports,” “(11) Collections,” “(12) Canceled policies,” 
“(13) Records,” “(14) Authority,” “(15) Termination,” and a_type- 
written section, “No. 16 Office.” 

This contract differes from previous ones to which the Yowells were 
parties, in that it is a contract for a subagent, and not a general agents’ 
contract. The language used is, however, in many respects the same as 
that of the previous contracts. 

The controversy arises especially over the printed sections, No.. 4, 
entitled “Commissions,” and No. 7, entitled “Relations,” together with the 
typewritten addenda thereto. 
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Printed section No. 4 reads, in part, as follows: 


“4. Commissions.—That the party of the first part (Dabney & Mar- 
tin) will pay to the party of the second part (Yowell & Yowell), as com- 
pensation for services rendered, commissions in accordance with the 
following table of rates: [Here follows table.] 

“That no commissions shall be payable on interest; or after the 
termination of this contract, except such as may accrue on notes secured 
prior thereto.” 

Then, in typewriting: “(See below.)” 


_ Below, following printed section No. 15, appears a typewritten ad- 
dition, which contains a special provision as to renewals under former 
contracts, as follows: 


“Renewals—Former Contract—That the party of the first part will pay 
to the party of the second part, provided this contract remains in force, the 
balance of nine renewal commissions of three (3) per cent, on endowment 
policies paid by less than twenty annual premiums, and five and one-half 
(5%) per cent. on all other forms of policies, from the date of each 
particular agency, on the business heretofore belonging to the agency of 
Yowell & Dabney, secured prior to March 15, 1909, and on the personal 
business of Jas. A. Yowell secured between June 15, 1912, and July 1, 
1912, and five (5) per cent. on the personal business of Joel E. Yowell 
secured subsequent to March 15, 1909; as the premiums ame collected in 
cash, less commissions, if any, due subagents. 

“Collection Fee——That the party of the first part will pay to the party 
of the second part, during the continuance of this contract, a collection fee 
of one-half (4%) of one (1) per cent. on all business covered by the 
section ‘Renewals—Former Contract,’ after the completion of the pay- 
ment of the renewals therein specified.” 


It will be noted, by the language italicized, that all renewals under 
former contracts dealt with by this typewritten addition are limited to, 
and dependent upon, the continuance of the present contract. 

Printed section 7 is as follows: 


“7, Relations—That, should the contract which is now or may 
hereafter be in existence, between the parties of the first and third parts 
(i. e., between Dabney & Martin and the company) be terminated in any 
manner, the party of the second part (Yowell & Yowell) shall thereupon 
become the agent of the third party, or of such successor as it may des- 
ignate; and that the provisions of this contract as to the obligations 
and compensations of the said party of the second part shall define the 
rights of the said second party with the party of the third part. But 
nothing herein shall be construed to require the party of the third part 
to pay the party of the second part any commissions which became pay- 
able to him before the termination of the contract between the parties 
of the first and third parts.” 

Then, in typewriting: “(See below.)” 

3elow, immediately following the addendum to section 4, appears this 
typewritten section: 


“No. 7. Relations—Renewal Rights—That the party of the first part 
will pay the balance of nine (9) renewal commissions from the date of 
each particular policy, provided the party of the second part continues 
to serve until the expiration of this contract; or if he refuses to accept 
any of the adjustment as ‘provided in article G; or in the event of the 
death of either party of the second part; or in the event of the with- 
drawal of the party of the third part from the aforesaid territory. 

“That the party of the first part will pay five (5) renewal commis- 
sions, but not tp exceed nine (9) on any one particular policy from its 
original date, in event of the cancellation of this contract on account of 
the failure of the party of the second part to comply with any of the 
provisions of the third paragraph of article 15.” 

Vol. LIII—7. 
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Section 15 above mentioned is for the most part printed, and is in 
part as follows: 


“That this contract shall be terminated in event that the party of the 
third part shall withdraw from the territory assigned; or should be 
prevented for any cause, from doing business in the territory in which 
the party of the second part is operating. 

“That this contract shall be null and void, at the election of the party 
of the first part, or, on his failure to act, at the election of the party of 
the third part, if the party of the second part shall fail—’(to do certain 
things specified) “or * * * shall fail to secure, deliver and pay for 
$100,000 of insurance during the remainder of 1912, and $200,000 annually 
thereafter.” 

All the above is in printed form except the italicized figures. 

Then comes this typewritten addition: 


“That in the event of the death or retirement of either party of the 
second part the surviving or remaining partner shall have the option of 
continuing this contract.” 

The present controversy, as above stated, is waged over these pro- 
visions of the contract. 

The complainant J. A. Yowell, having quit the service of the cdm- 
pany, under circumstances hereinafter set forth, and the general agents, 
Dabney & Martin, having undertaken, at Joel Yowell’s request, to cancel 
his contract within six months of the date of the contract, for failure to 
write the required quota of $100,000, the question arises: Are the Yowells 
entitled, since the termination of the contract, to renewal commissions 
arising under former contracts as described in the addendum to section 4? 

If these renewals fall exclusively under section 4 and its typewritten 
addendum, it seems evident that they would not be so entitled, because 
the rights given by these clauses of the contract are expressly made de- 
pendent on the continuance of the contract. 

But if the typewritten addendum to section 7 covers all classes of 
renewals, both those arising under the present contract, and those arising 
under former contracts, a different case is presented. For this addendum 
to section 7 contains a stipulation that Dabney & Martin will pay five 
renewal commissions, etc., in the event of the cancellation of the contract 
by reason of the failure of the Yowells to comply with any of the provi- 
sions of the third paragraph of article 15; one of said provisions relating to 
cancellation for failure to write the annual quota of $100,000. 

Before deciding this question, it will be helpful to consider other 
facts attending the execution and termination of the contract. 

There is in many respects a conflict between the parties as to what 
took place in the discussion when the contract was drawn; the com- 
plainants testifying one way, and Hommeyer and Dabney the other. 
Martin was not present. 

On one circumstance, however, all agree, viz. that Mr. James A. 
Yowell stated that he might wish to retire to his farm and that he 
wanted his son Joel in that event to continue the contract for his (Mr. 
Yowell’s) benefit. 

This request was granted and Joel E. Yowell was made a party to 
the contract, and the following typewritten addition was accordingly in- 
serted: 

“That in the event of the death or retirement of either party of the 
second part the surviving or remaining partner shall have the option of 
continuing the contract.” 

The contract was signed by the Yowells on June 21, 1912. It was not 
signed by the company until some days later—possibly July 4th or 5th. 
But the Yowells considered it in force from June 21st (as they testify) 
and went to work under it with great enthusiasm They turned in one 
application on June 21st, the very day of signing the contract; another on 
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June 26th; another on July 2d. Some of this business necessitated trips 
to an adjoining county. 

On June 24th trouble arose under the new contract in connection with 
the publicity given in the daily press to the consolidation of the agencies 
of Dabney & Martin and the retirement of Mr. Yowell as general agent. 

Mr. Yowell says he knew that Mr. Dabney had a weakness for ad- 
vertising through the newspapers, and that Mr. Hommeyer promised him 
that the publicity features would be handled through the home office and 
that he (Yowell) would have as much prominence as he had enjoyed 
under his former contract with the company. 

On June 24th articles appeared in the daily press highly laudatory 
of Dabney & Martin, but saying very little about Mr. Yowell, and 
making it appear that he would be retained in a subordinate capacity. 

_ On June 25th Mr. Yowell wrote the home office inclosing copies of the 
article, reminding the company of Hommeyer’s promise, and asserting that 
ee “was not getting a square deal.” The company took no notice of this 
etter. 

Mr. Yowell felt greatly “humiliated” (to quote his language) by 
this treatment. He continued: working for several days, as already 
shown; but, when it became evident that the company was ignoring his 
letter, he felt much chagrined, and that he could not longer remain in 
its employ without sacrificing his self-respect. 

The contract came back from Cincinnati signed on behalf of the 
company on July 4th (as the Yowells say), or on July 6th (as defendants 
say). At any rate, as soon as it was received, the Yowells consulted their 
counsel as to the meaning of the typewritten addition to section 7 and as 
to what their rights would be in case they both quit the company. Under 
counsel’s advice, Joel Yowell was sent to Cincinnati on the same day to 
have the company put a written construction upon the contract in line 
with the Yowell’s statements as to what the intention of the parties was. 
It is claimed that Mr. Hommeyer did write a letter giving the contract 
the desired construction, and it is admitted that his superior officer re- 
fused to sign this letter. 

There is also evidence tending ta show that Mr. James A. Yowell, 
before sending his son to Cincinnati, asked Mr. Dabney to write the 
home office requesting that the contract be amended so that the Yowells 
might get their renewals even if they went to another company. This 
like much else in the record, is controverted; but the point to be noted is 
that the Yowells who before these newspaper publications had gone to 
work writing insurance with the utmost enthusiasm—not even waiting 
for their contract to be formally executed and delivered—were now 
chiefly concerned with its termination and with the effect this would have 
on their renewals. 

Mr. James A. Yowell made no effort to write any other business for 
the company, and under date of July 13, 1912, wrote Dabney & Martin 
as follows: ‘ 

“Dear Sirs: In accord with my contract with you of July 1, 1912, 
I hereby notify you of my retirement and Mr. Joel E. Yowell will con- 
tinue to act under the contract.” 

On July 14th he discussed with a representative of the Penn Mutual 
the question of writing insurance for that company, and on July 15th 
signed a formal contract in this behalf. 

Joel E. Yowell remained with the company for some six months 
longer, but wrote no substantial business during that time. 

It is not denied that in October, 1912, he had a talk with the defendant 
Martin and expressed his desire that Dabney & Martin cancel his contract. 

Accordingly, under date of January 7, 1913, Dabney & Martin wrote 
Joel E. Yowell: 

“Upon examination of our records, we find that you failed to pro- 
duce the required amount of paid for business from July 1st to December 
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31st, 1912, as called for in article 15, paragraph 3, of your contract bearing 

“date of July 1st, 1912, and inasmuch as you stated to Mr. J. B. Martin in 
October that you would like for us (Dabney & Martin) to cancel your 
contract, we hereby notify you that your contract dated July Ist, 1912, 
terminated January Ist, 1913. Kindly return passbooks, contract and other 
supplies belonging to the Unioft' Central, and oblige.” 


Coming now to the construction of the contract it may be noted in 
the first place that the language of the addendum to section 7 is taken 
almost verbatim from the previous contracts of 1908 and 1909. It seems 
to be a part of the printed form of those contracts between the general 
agents and the company, which for some reason was omitted from the 
printed form for subcontracts, although the record contains no direct 
evidence on this point. 

If our inference be correct, such a provision in the printed form 
would more naturally refer to renewals under that particular contract; 
and, as we have seen, renewals under former contracts seem in every 
instance to have been covered by typewritten additions. 

But a more significant circumstance is this: 


The Yowells, af the time they signed the contract, had no thought 
of leaving the company or of working for any other company. The 
contract, in the addition to section 4, specifically reserved these renewals on 
former contracts during the continuance of the contract; and by the addi- 
tion to section 15, Mr. Yowell was permitted to retire at any time and his 

-son could continue the contract. There is no doubt on the record that 
this particular clause was inserted to permit him to retire to his farm 
should he feel so inclined. 

Other parties so testify, and, speaking of his conversation with Hom- 
meyer at the time the contract was drawn, Mr. Yowell himself says: 


“Q. Then that provision was placed in the contract at your instance 
and for your benefit 

“A. And heartily co-operated in by Mr. Hommeyer, as he stated 
he wanted to protect my old business.” 


This was the way, then, in which the old business was to be protected 
—Mr. Yowell expected to stay with the company unless he retired to his 
farm, in which event Joel Yowell would keep the contract going for his 
father’s benefit as well as for his own. 

The Yowells both testify as to the father’s pride in the company, and 
his belief that he really could not talk insurance or write insurance for 
any other company. 

We cannot believe that such an idea as volutarily leaving the com- 
pany, or working for another company, was present in the mind of either 
of them when the contract was signed. 

Moreover, the Yowells knew from the written refusal of the company 
to approve Hommeyer’s arrangement that the company would not give 
him a “vested interest” in these renewals; i. e., secure them to him ab- 
solutely. 

It is earnestly argued that this letter of refusal only referred to one 
of the matters covered by this memorandum, viz. the “direct contract.” 
But we do not think its language can be so restricted. Again, Mr. 
Yowell himself comments upon the entire failure of the Hommeyer ten- 
tative agreement. f 

The Yowells, we think, did not mean to cover in the present contract 
the contingency of voluntarily leaving the company and going to work for 
another, because no such contingency was in their minds. 

It was only when Mr. James A. Yowell was humiliated (as he thought) 
by the publicity incident, and by the failure of the company to set him 
right, that he began to consider this. Then came the doubt as to the 
meaning of the contract, and consultation with counsel, the conversation 
with Dabney, the sending of Joel Yowell to Cincinnati—all apparently 
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with the idea of ascertaining whether the addition to section 7 could be 
made to cover such a contingency. 

[2] When all these circumstances are considered, the correct con- 
struction of the contract is plain. The parties meant to confine the re- 
newals under former contracts to the continuance of the present contract, 
and this was specifically stated in section 4 amd its typewritten addition. 

The typewritten addition to section 7 was apparently modeled from 
the printed forms of previous contracts, and its general language was 
meant to apply only to renewals arising under the present contract. 

The chancellor therefore reached a correct conclusion as to the 
meaning of the contract. 

[3] It is true, as argued by the appellant’s counsel, that the company’s 
representative, Hommeyer, drew the contract, and that an instrument, 
in cases of doubt, will be construed most strongly against the party in 
whose behalf it was drawn. Perkins Oil Co. v. Eberhart, 107 Tenn. 409, 
416, 64 S. W. 760. 

But, giving the Yowells the full benefit of this principle, as against 
the company, the contract itself, when read in connection with the facts 
and circumstances shown by the record, makes it impossible to sustain the 
appellant’s contention. 

We are also inclined to agree with some of the criticism made by 
appellant’s counsel on the conduct of the defendants, or some of them. 

It seems evident that the intention to consolidate the agencies of 
Dabney & Martin was not disclosed to Mr. Yowell, and that he would 
not have sold out his interest to Dabney had he been advised of such 
intention. While the term “concealment” is too strong, there was perhaps 
a certain lack of frankness in this behalf. 

It seems further probable that the promise of a “direct contract” 
was used, to some extent, as a bait to induce Mr. Yowell to enter into 
the arrangement, and thus eliminate him as a factor in the troublesome 
situation arising from the two general agencies; and that this was done 
with the knowledge of the company. 

It appears, moreover, that Mr. Yowell had some cause for complaint 
with regard to the publicity incident. According to his testimony, there 
was a distinct understanding with Mr. Hommeyer about this, and Mr. 
Hommeyer does not contradict him. This incident can hardly be dis- 
missed at trivial; for, in the business of life insurance, advertising and 
publicity seem to be legitimate and vital factors. 

But, conceding all this, the present suit is not one to rescind the 
contract on account of fraud, if indeed such a suit could have been 
maintained—a matter not before the court. The present suit is based 
on the contract, and the appellants are claiming under it and basing their 
contentions upon its construction. 

We think the chancellor reached a correct result to the meaning of 
the contract. 

[4] Second. It is, however, argued with force and ability that there 
was a practical construction of the contract by the parties themselves 
contrary to the conclusion which we have reached, and that this is binding. 

The principle involved is, of course, well established. State ex rel, 
v. Vanderbilt University, 129 Tenn. 279, 329, 164 S. W. 1151; Chicago v. 
Sheldon, 9 Wall. 50, 54, 19 L. Ed. 594; Topliff v. Topliff, 122 U. S. 121, 
131, 7 Sup. Ct. 1057, 30 L. Ed. 1110; Elliott on Contracts, vol. 2, § 1537. 

As stated by the United States Supreme Court in the leading case of 
Chicago v. Sheldon, supra: 

“In cases where the language used by the parties to the contract is 
indefinite or ambiguous, and hence of doubtful’ construction, the practical 
interpretation by the parties themselves is entitled to great, if not con- 
trolling, influence.” 


It is equally well settled, however, that this rule only applies in cases 
where the contract is ambiguous and the intention doubtful; and “it ought 
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to appear with reasonable certainty that acts alleged to have been per- 
formed in the construction of the contract were in fact the voluntary acts 
of both parties performed with knowledge of the terms of the contract 
and in view of a purpose at least consistent with that to which they are 
sought to be applied.” o on Contracts, vol. 2, §§ 1541, 1542; Page on 
Contracts, vol. 2, § 1126; Sternbergh v. Brock, 225 Pa. 279, 74 Atl. 166, 
24 L. R. A. (N. S.) 1078, 133 Am. St. Rep. 877. 

[5] The facts chiefly relied on by appeallants to bring the case within 
the general rule are, in substance, these: 


That while the contract was canceled as of January 1, 1913, Dabney 
& Martin continued to pay renewal commission on business under former 
contracts until some time in March, 1913, when the company wrote to 
the Yowells, under date of April 30, 1913, stating that these commissions 
had been paid by mistake and requesting their repayment. 

The record shows, however, that the company was ultimately paying 
this money—not Dabney & Martin—and, while it allowed these payments 
to Dabney & Martin, it is not clearly shown just how and when the com- 
pany received notice of the cancellation of the contract. The auditor of 
the company would seem to have been the official who could give -this 
explanation, and, while some letters of his appear in the record, neither 
side took his deposition. 

Dabney & Martin seem to have been quite willing to pay the re- 
newals so long as the company made no objection; for it was the company’s 
money, not theirs. And the record shows that they would have con- 
tinued to pay if they had not been ordered by the company to discontinue. 

But both Dabney and Martin testify that they construed the contract 
differently from the Yowells, and that their construction of the contract 
was stated to the Yowells in conversation which are detailed. While the 
evidence of the Yowells tends to contradict this, it seems evident that the 
record fails to show such a practical construction by both parties as is 
contemplated by the rule, even if the contract be sufficiently ambiguous to 
permit its application. 

Third. Did the Yowells enter into the contract without any intention 
of keeping it? 

The defendants’ counsel relies upon the principle that the making of 
a promise with deceitful purpose, by one having no intention of fulfilling 
it, is a fraud which will avoid a contract, citing Cerny v. Paxton & Gal- 
lagher Co., 78 Neb. 134, 110 N. W. 882, 10 L. R. A. (N. S.) 640, and 
authorities reviewed in the case note; and these authorities seem to sus- 
tain his insistence. 

3ut, even if the rule invoked could apply under the pleadings in the 
present state of the record (a matter not necessary to decide), we find no 
facts to warrant its application. 

As already stated, the record clearly shows that the Yowells signed 
this contract about June 21, 1912, and went to work under it with en- 
thusiasm. We think they had the intention of performing their agree- 
ment at the time they entered into the contract. 

{6] Fourth. Can the recovery allowed by the chancellor under the 
cross-bill be sustained? 

As heretofore stated, the company continued paying renewals (or 
rather allowing Dabney & Martin credit for paying renewals), for some 
weeks after the cancellation of the contract by Dabney & Martin. The 
aggregate sums so paid amount to $482.03, and for this the chancellor gave 
a decree to the company, under the cross-bill. 

The cross-defendants Yowell filed a demurrer and answer resisting 
the relief sought on various grounds—among others, that the payments 
by Dabney & Martin were voluntary; that no fraud or collusion was 
charged between the Yowells and Dabney & Martin; that the payments 
were made under pure mistake of law. 

The question of mistake of law as to the effect of an instrument has 
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been much discussed. See case note to Dolvin v. American Harrow Co., 
125 Ga. 699, 54 S. E. 706 as reported in 28 L. R. A. (N. S.) 785. But we 
find it unnecessary to pass upon this point. 

The allegation of the cross-bill was “that these payments were made 
without its (the company’s) authority or knowledge,” and the issue thus 
presented was one of fact. 

The chancellor, as already stated, refused to hear any evidence in this 
case. ‘a 

Had he done so, he probably would not have sustained the recovery 
under the cross-bill. The burden was on the company, under its cross- 
bill, to make out a mistake of fact, to show just how and when it received 
notice of the termination of the agreement, and why these payments were 
allowed in the reports of Dabney & Martin; and, even if it could over- 
come the legal propositions advanced by the demurrer, it has failed to 
support this burden. 

The result is that the chancellor’s decree will be modified so as“to 
dismiss the cross-bill, as well as the original bill. 

The costs will be equally divided between the Yowells and the Union 
Central Life Insurance Company. 

Mr, Justice Williams, being incompetent, took no part in the hearing 
or decision of this case. 


SUPREME COURT OF WISCONSIN. 


STILP 
v. 


NEW YORK LIFE INS. CO* 


1. INSURANCE—LIFE INSURANCE—KNOWLEDGE OF AGENT— 
STATUTE—‘AGENT.” 


Under St. 1917, 8 1977, one soliciting for insurance company, or col- 
lecting premium, is “agent” of company to all intents and purposes, that 
is, he is the company in specific transactions named in statute, so that, 
when he does any act necessary or proper to fulfill agency, his knowledge 
of facts is knowledge of company. 


(For other cases, see: Insurance, Dec. Dig. § 95.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Agent.) 


2. INSURANCE—LIFE INSURANCE— ACCEPTANCE OF PRE- 

MIUM AND DELIVERY OF POLICY—ESTOPPEL. 

Life insurance company, which, by agent, received premium, cashing 
check, and delivered premium receipt, policy: having been previously de- 
livered, with knowledge insured was sick, is estopped to insist, after in- 
sured’s death, on stipulation that policy should not take effect until first 
premium was paid and policy delivered to insured in good health. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Appeal from Municipal Court of Outagamie County; Albert M. 
Spencer, Judge. 


* Decision rendered, Dec. 3, 1918. 109 N. W. Rep. 606. 
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Action by Sarah Stilp against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Action upon a life insurance policy. The defense was that the appli- 
cation for the policy contained a provision that it should not take effect 
unless the first premium was paid and the policy delivered to the insured 
while he was in good health, and that as matter of fact the insured was 
seriusly ill at the time, which fact was concealed from the company. The 
action was tried before a jury, and at the close of the evidence a verdict 
for the plaintiff for the full amount of the policy was directed. The 
essential facts were not in dispute, and were in substance as follows: 
Clement Stilp, the insured, a boy 18 years: of age and the son of the 
plaintiff, applied for the policy in question and was examined by Dr. 
Ritchie, the defendant’s medical examiner. The medical report was 
favorable, the application was accepted at the home office, and the policy 
was sent on to W. A. Clark, the defendant’s solicitor of insurance at 
Appleton, for delivery and collection of the premium. The face of the 
policy was $1,000, and the annual premium $19.62. One Vaughn, the 
uncle of the insured and brother of the plaintiff, had offices in the same 
building with Mr. Clark, and the insured left $8 with him (Vaughn) “a 
week before the arrival of the policy to apply on the premium, promising 
to pay the balance on his next pay day. The policy reached Clark in the 
morning of October 9, 1916, and he gave it to Mr. Vaughn to give to the 
insured; Vaughn at the same time giving Clark his check on a local bank 
for the entire premium. Vaughn took the slip to Stilp’s house and found 
him sitting up in bed. He had been under treatment by Dr. Ritchie 
since Oct. 6th. So far as the testimony shows, the difficulty was at that 
time supposed by physician and patient’ to be simply a severe cold. 
Vaughn delivered the policy to Stilp and saw Clark in the afternoon of 
the same day and told him that Stilp was at home not feeling well and 
seemed to have a bad cold; that the doctor told him to stay in a few , 
days, and Clark inquired the name of the doctor. Clark did not cash the 
check or deliver to Vaughn the receipt for the premium on that day. 
On the following day (according to Vaughn’s testimony), Clark saw 
Vaughn and told him he had spoken to Dr. Ritchie concerning the boy’s 
case, and Dr. Ritchie told him the boy had a bad cold, so there is no use 
disturbing the policy for the boy will be all right in a few days. Clark 
died before this action was brought, so that this testimony stands uncon- 
tradicted. 

Dr. Ritchie was called as a witness, and testifies to having treated 
the insured beginning October 6th, but nowhere states the nature of the 
illness, nor does he deny making the statement to Clark above mentioned. 
On the 10th of October Clark cashed the check and gave Vaughn the 
receipt for the first premium. Stilp remained in the house under treat- 
ment for 9 or 10 days, being in bed about a week of the time. He called 
at Dr. Ritchie’s office for treatment on the 21st, 24th, and 28th of October 
and was permitted by Dr. Ritchie to return to his work on the 28th. 
He was a timekeeper for a telephone company and worked ‘until Novem- 
ber 4th, when he had a relapse and died November 7th. Dr. Ritchie’s 
statement, which is a part of the proofs of loss, gives as the cause of 
death, “Pneumonia catarrhal, followed by endocarditis with acute dila- 
tion,” and further states that the insured had pneumonia from October 
6th to the 28th, that he had a recovery with perfect health, and had no 
other disease until “relapse November 4th.” 


The premium of $19.62 was retained by the company until January 
16, 1917, when it sent an agent to plaintiff's house, who handed her $20. 
She turned the money over to her attorneys, who subsequently placed it 
in the hands of the clerk of the trial court for the use and benefit of 
the defendant. 


The defendant appeals from judgment for the plaintiff on the 
directed verdict. 
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Miller, Mack & Fairchild, of Milwaukee (James H. McIntosh, of 
New York City, of counsel), for appellant. 


Rooney & Grogan and Geo. N. Danielson, all of Appleton, for re- 
spondent. 


Winstow, C. J. (after stating the facts as above). Two very simple 
proposition govern this case and demonstrate the correctness of the 
judgment. 

[1] First. Under section 1977, Wis. Stats., a person who solicits 
insurance for an insurance company or collects the premium thereon is 
the agent of the company “to all intents and purposes,” i. e., he is in 
fact the company in the specific transactions named in the statute, and 
consequently, when he is doing any act necessary or proper in order to 
fulfill his agency, his knowledge of the surrounding facts is the knowl- 
edge of the company. 

[2] Second. An insurance company receiving a premium and de- 
livering a policy with knowledge of the existence of fact rendering the 
policy void by reason of some stipulation of the policy or application to 
that effect is estopped from thereafter insisting upon such stipulation. 
Welch v. Fire Ass’n. 120 Wis. 456, 98 N. W. 227; 2 Bacon, Life & Accident 
Insurance (4th Ed.) § 592. : 

In the present case, Clark ( i. e., the company) did not cash the 
check nor deliver the receipt for the premium on the 9th, but kept them 
until the following day after he had learned from Vaughn of the boy’s 
illness and had consulted the company’s medical examiner (who was 
treating the boy as a physician) as to his condition. Thus he ( i. e., the 
company) learned all that anyone knew about the facts. Knowing the 
facts, he chose to cash the check, deliver the receipt acknowledging pay- 
payment of the premium, and run the risk. There was no fraud or 
false representation. Doubtless the agent could have returned the check 
and demanded back the policy after he learned of the boy’s illness, 
but he (i. e., the company) chose to affirm and complete the transaction 
and cannot now disaffirm it. 

No other questions are necessary to be considered. 

Judgment affirmed. 


TRAVELERS’ INS. CO. v. LANZENBY. (3 Div. 277.)* 


(Court of Appeals of Alabama.) 


1. INSURANCE—FORFEITURE ON NONPAYMENT OF PREM- 
IUMS—VALIDITY OF AGREEMENTS. 
Agreements for the forfeiture of an insurance policy for nonpayment 
of premiums are valid and enforceable by the insurer. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
2. INSURANCE—LOANS—DEPOSIT OF INSURANCE POLICY— 
RIGHTS OF PARTIES—“PLEDGE.” 


__An agrement under which an insured deposited a “paid-up policy” 
with the insurer as security for a loan held to make the deposit a 





* Decision rendered, April 2, 1918. 80 South. Rep. 25. 
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“pledge” to which title remainded in the pledgor with right in the pledgee 
in case of default to sell but not confiscate. 


(For other cases, see Insurance, Dec. Dig. § 17934.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Pledge.) 


4. INSURANCE—LOANS—DEPOSIT OF POLICY—RIGHTS OF 
PARTIES. 


A paid-up insurance policy, deposited by the insured with the insurer, 
under an agreement for forfeiture or payment of excess insurance in case 
of a default, held a pledge, which could not be canceléd except by fore- 
closure. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


5. INSURANCE—CANCELLATION OF POLICY—“LAPSE.” 


That a paid-up insurance policy is transferred by contract, so that in 
case of nonpayment of a loan for which the policy is security title may pass, 
with a right in the pledgee to become a purchaser and to cancel the policy, 
and the policy is canceled thereunder, does not constitute a lapse. 


(For other cases, see Insurance, Dec. Dig. § 401.) 


6. INSURANCE—LOANS—RIGHTS OF PARTIES—CANCELLA- 
. TION OF POLICY. 


An insurance company, which loans money on its own paid-up policy 
as security, is in the same position as other lenders, or as lenders on other 
security, and cannot cancel the insurance or avoid the policy, in the 
absence of acquisition of title thereto, except by proceedings necessary 
in the case of other lenders. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


Appeal from Circuit Court, Butler County; A. E. Gamble, Judge. 

Action by George S. Lazenby against the Travelers’ Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed, and 
rehearing denied. 

Certiorari denied by Supreme Court, 79 South. 632. 


Rushton, Williams & Crenshaw, of Montgomery, for appellant. 
Powell & Hamilton, of Greenville, for appellee. 


PAN AMERICAN LIFE INS. CO. v. CARTER. (2 Div. 665.)* 


(Supreme Court of Alabama.) 


3. INSURANCE—CONSTRUCTION OF CONTRACT—DEFAULT IN 

PAYMENT OF NOTE. 

Where premium on policy providing for one month’s grace was not 
paid when due, but shortly thereafter insured gave insurer note for 
amount thereof, payable about two months thereafter, and was given 
receipt stating that, upon default in payment of note when due, the receipt 


* Decision rendered, Nov. 21, 1918. 80 South. Rep. 75. 
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should become void and the insurance immediately terminate, insured was 
not entitled to grace upon failure to pay note at maturity. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


4. INSURANCE—PAYMENT OF PREMIUM BY NOTE—VALIDITY 

OF CONTRACT. 

Agreement by insured, on policy providing for grace upon failure to 
pay premium when due, that a receipt given him by insurer upon payment 
of premium by note should become void and the insurance terminate upon 
failure to pay note at maturity, was valid. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


Appeal from Circuit Court, Marengo County; R. I. Jones, Judge. 
Action by Ellis S. Carter against the Pan American Life Insurance 


Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Tillman, Bradley & Morrow and Jno. S. Stone, all of Birmingham, 
for appellant. 


William Cunninghame, of Linden, for appellee. 


Ee 


SUPREME LODGE OF THE WORLD, LOYAL ORDER 
OF MOOSE, et al. v. GUSTIN. (6 Div. 652.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—FRATERNAL ORDER—CHARTERED LODGE— 
INITIATION. 


A reguluar chartered subordinate lodge in taking in and initating 
candidates into its membership was acting as the agent of the Supreme 
Lodge. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


2. INSURANCE—ACTS OF AGENT—LIABILITY OF PRINCIPAL. 


A Grand Lodge as principal is responsible for the acts of a subordinate 
lodge acting within the line and scope of its authority as agent in the 
initation of candidates into membership, although the agent accomplished 
the same in an improper way not authorized by the principal. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


Somerville and Gardner, JJ., dissenting. 


Appeal from Circuit Court, Jefferson County; Charles W. Ferguson, 
Judge. 

Suit by John C. Gustin, as administrator of the estate of Christopher 
Gustin, deceased, against the Supreme Lodge of the World, Loyal Order 
of Moose, and others. From a judgment for plaintiff against the Supreme 
Lodge it appeals. Reversed and remanded. 


Burgin & Brown and Allen & Bell, all of Birmingham, and E. J. 
Henning, of San Diego, Cal., for appellant. 

Harsh, Harsh & Harsh and Beddow & Oberdorfer, all of Birmingham, 
for appellee. 


* Decision rendered, June 29, 1918. Rehearing denied Nov. 14, 1918, 
80 South. Rep. 84. 
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NATIONAL AMERICANS v. HOWELL. (No. 253.)* 
(Supreme Court of Arkansas.) 


1. INSURANCE—FRATERNAL INSURANCE—REINSTATEMENT. 

Where the dues of a deliquent member of a fraternal insurance as- 
sociation were, upon the day of his death, paid to the local secretary, 
who assuumed the required certificate of good health would be later fur- 
nished, and did not remit the dues to the home office, but upon learning of 
member's death tendered a return thereof, there was no reinstatement of 
membership. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


2. INSURANCE—FRATERNAL INSURANCE—REINSTATEMENT 

—OFFER TO SETTLE. 

Where a delinquent member of a fraternal benefit association had 
not been reinstated at the time of his death, so that the society was not 
liable on his policy, the proposal to settle the claim by repayment of all 
dues the member had paid did not render it liable. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Lawrence County; D. H. Coleman, Judge. 

Action by L. T. Howell, guardian, against the National Americans. 
Judgment for plaintiff, and defendant appeals. Reversed, and cause dis- 
missed. 


W. P. Smith, of Walnut Ridge, for appellant. 
* Decision rendered, Nov. 18, 1918. 206 S. W. Rep. 670. 


WATERS v. CONSELHO SUPREME DA UNIAO PORTUGUEZA 
DO ESTADO DE CALIFORNIA et at.* 


(District Court of Appeal of California.) 


1. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BEN- 

EFICIARY—INSANITY OF INSURED. 

In wife’s action to cancel certificate issued to another by fraternal 
society and to declare prior policy in her favor to be in effect, evidence 
held to show that her husband was permanently insane before he made 
change of beneficiary in question. 

(For other cases, see Insurance, Dec. Dig. § 782.) 


Appeal from Superior Court, Alameda County; William H. Waste, 
Judge. 

Action by May L. Waters against Conselho Supreme Da Uniao Por- 
tugueza Do Estado De California and Rosa Rex. Judgment for plaintiff, 
and defendant Rex appeals. Affirmed. 


L. Gonsalves, of Oakland, for appellant. 
A. Kottinger and Milton Shepardson. both of Oakland, for 
respondent. 


~ * Decision rendered, Oct. 4, 1918. 176 Pac. Rep. 368. 
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SUPREME COUNCIL OF ROYAL ARCANUM v. QUARLES. 
(No. 9801.)* 


(Court of Appeals of Georgia.) 


1. CORONERS--INSURANCE—HOMICIDE—VERDICT OF CORO- 
NER’S JURY—EFFECT—ADMISSIBILITY. 


The court did not err in repelling as evidence the following part of 
the verdict of the coroner’s inquest held upon the death of the insured; 
“Said wounds was caused by bullets fired from gun in hands of Benjamin 
T. Drumright in self-defense.” The verdict of cordner’s jury has no 
probative value whatever as evidence, is binding upon no one, and cannot 
prejudice the right of any person. It is merely advisory to the officers 
charged with the execution of the public law in cases of homicide, and in 
addition may require the coroner to issue a warrant for the arrest of the 
person suspected of the homicide. Smalls v. State, 101 Ga. 570, 28 S. E. 
981, 40 L. R. A. 369. 

(a) Such a verdict may be received in evidence as a part of the 
proof of the death of the insured, but it is not even prima facie com- 
petent as tending to prove the cause of death, no matter by which party it 
is offered. 13 Corpus Juris, 1256; City Five Cents Savings Bank v. Penn- 
sylvania Fire Insurance Co., 122 Mass. 165. 

(For other cases, see Coroners, Dec. Dig. § 22; Insurance, Dec. Dig. 
§ 818[4]; Homocide, Dec. Dig. § 227.) 


4. APPEAL AND ERROR—EXCLUSION OF EVIDENCE—HARM- 
LESS ERROR. 


If the court erred fh excluding any or all of the other evidence, as 
set forth and complained of in the bill of exceptions, the error was not 
harmful to the plaintiff in error. If all of this evidence had been admitted, 
the verdict rendered would still have been demanded. 


(For other cases, see Appeal and Error, Dec. Dig. § 1056[1].) 


5. INSURANCE—ACTION ON CERTIFICATE—BURDEN OF 
PROOF—VIOLATION OF LAW. 


The court did not err in directing a verdict for the plaintiff for the full 
amount sued for in the petition as amended. Under the facts of the case, it 
was incumbent upon the defendant to sustain its affirmative plea by showing 
that the insured, at the time of his death, was engaged in the violation 
of some law of the state of Missouri which was punishable by death or 
imprisonment in the penitentiary; and this burden it failed to carry. The 
evidence, with the legal inferences arising therefrom, showed, among 
others, the follownig facts: The insured was shot and killed in a house 
of ill fame in St. Louis, Mo., by a policeman named Drumright. The 
only other eyewitnesses of the homicide were two women inmates of the 
house. None of these persons testified in the instant case. The policeman 
who did the killing had taken off his uniform in the house and at the 
time of the homicfte had on a bath robe. He did not reside there, and 
was evidently a social visitor in the house. The evidence introduced, in- 
cluding the physical facts, together with all legal inferences arising there- 
from, did not authorize a finding that at the time of the homicide the 
insured was violating any law of the state of Missouri the violation of 
which was punishable by death or imprisoment in the penitentiary. Ac- 


* Decision rendered, Nov. 23, 1918. 97 S. E. Rep. 557. Syllabus by the 
Court. 
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cordingly, the court, upon motion of the plaintiff, properly directed the 
verdict rendered. 


(For other cases, see Insurance, Dec. Dig. §§ 817[2], 819[2].) 


Error from City Court of Floyd; W. J. Nunally, Judge. 

Action by J. A. Quarles against the Supreme Council of the Royal 
Arcanum. Judgment for plaintiff upon a directed verdict, and defendant 
brings error. Affirmed. 


Brewster, Howell & Hyman and Mark Bolding, all of Atlanta, for 
plaintiff in error. 
Denny & Wright, of Rome, for defendant in error. ° 


a Sn 


MAIL.ONE v. GRAND LODGE, A. O. U. W. OF IOWA. (No.32389.)* 


(Supreme Court of Iowa.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—FORFEIT- 

URE OF CERTIFICATE. 

Defendant order could not, while it held one full unapplied monthly 
assessment paid hy member, forfeit his mutual benefit certificate for non- 
payment of assessment. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—LIABILITY 
FOR ASSESSMENTS LEVIED PRIOR TO MEMBERSHIP. 


Member of mutual benefit order was not liahJe for assessments levied 
prior to the time he became a member. 


(For other cases, see Insurance, Dec. Dig. § 734.) 


3. INSURANCE--MUTUAL BENEFIT SOCIETY—TENDER OF 

DUES—WHAT CONSTITUTES. 

Where plaintiff, who had for some time paid dues and assessments 
of member of order, called up recorder by telephone and offered to pay 
amount due, but the recorder refused on the ground that there had been 
a forfeiture of certificate, it was unnecessary for plaintiff to tender exact 
change. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—PROMPT 

PAYMENT OF DUES—WAIVER. 

Defendant order did not, by accepting payment of dues after time 
fixed by by-laws, waive right to demand prompt payment in the future, 
where it gave notice that thereafter member would be required to pay 
dues promptly. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from District Court, Polk County; Thos. J. Guthrie, Judge. 
Action on mutual benefit certificate. Verdict for defendant by direc- 
tion of the court. Reversed. 


B. J. Cavanagh, of Des Moines, for appellant. 
E. B. Evans, of Des Moines, for appellee. 


* Decision rendered, Nov. 22, 1918. 169. N. W. Rep. 438. 
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CARVER v. KANSAS FRATERNAL CITIZENS. (No. 21729.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—COMPROMISE AND SETTLEMENT—FRAUD— 
EVIDENCE. : 
The plaintiff commenced this action to recover $1,000 on a beneficiary 

certificate calling for $2,000. The other $1,000 had been paid under a 

compromise and settlement which, the plaintiff alleged, had been procured 

by the fraud of the defendant. Evidence was introduced on that question. 

Held, that the evidence was sufficient to support the jury’s finding that 

the compromise and settlement had been procured by fraudulent represen- 

tations. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


2. INSURANCE—COMPROMISE AND SETTLEMENT—FRAUD— 
ACTION FOR BALANCE DUE—TENDER OF AMOUNT RE- 
CEIVED. 

In order to recover the remainder of the amount named in a benefi- 
ciary certificate, “after a part has been paid under a compromise and set- 
tlement, it is not necessary to tender back or offer to return the amount 
received. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


5. INSURANCE—BENEFIT INSURANCE—ACTION ON CERTIFI- 
CATE—INSTRUCTIONS. 
Under the circumstances disclosed by the evidence, it was proper to 
give an instruction involving the good faith of the application in his answers 
to questions contained in his application for a beneficary certificate. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


6. INSURANCE—COMPROMISE AND SETTLEMENT—VALIDITY 
OF SETTLEMENT. 
It was not error to instruct the jury that the law favors a compromise 
and settlement where no fraud or decepton is practiced and the com- 
promise and settlement is understood and is freely and voluntarily made. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from District Court, Wyandotte County. 
Action by Mrs. A. L. Carver against the Kansas Fraternal Citizens. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


R. W. Hemphill, of Norton, and W. O. Worswick, of Oskaloosa, for 
appellant. 
E. A. Enright, of Kansas City, for appellee. 


* Decision rendered, Dec. 7, 1918. 176 Pac. Rep. 634. Syllabus by the 
Court. 
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NOWAK v. BANKERS’ LIFE INS. CO. et al. (No. 21425.)* 


(Supreme Court of Kansas.) 


INSURANCE—FOREIGN COMPANY—ACTIONS—STATUTE. 

A foreign corporation which, in accordance with the statute, has con- 
sented that actions may be commenced against it in any county in which 
the cause arose, or the plaintiff resides, by the service of process on the 
superintendent of insurance, is not thereby rendered liable to be sued in 
the county in which the state capital is located, under a provision of the 
statute authorizing a transitory action to be brought against a foreign 
corporation in any county where it may be found. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from District Court, Shawnee County. 

Action by John Nowak against the Bankers’ Life Insurance Com- 
pany, a foreign corporation, and another. Judgment for defendants, and 
plaintiff appeals. Affirmed. 


W. H. Jamison, W. I. Jamison, and J. H. Jenson, all of Topeka, for 
appellant. 
Hursh & Sloan, of Holton, for appellees. 


* Decision rendered, Dec. 7, 1918. 176 Pac. Rep. 654. Syllabus by the 
Court. 


SUPREME COUNCIL CATHOLIC KNIGHTS OF AMERICA vy. 
WATHEN et al.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE—FRATERNAL INSURANCE—ACTION ON CER- 
TIFICATE OF SUSPENDED MEMBER—BURDEN TO PLEAD 
AND PROVE. 

In action against fraternal order on certificate of member who ceased 
to pay dues, was suspended, and died, plaintiff had burden of showing that, 
after illegal increase of assessments, member’s overpayments were suffi- 
cient to pay assessments necessary at old legal rate to meet all death losses 
between suspension and death. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Union County. 

On petition for rehearing. Rehearing granted, and judgment reversed 
for further proceedings. 

For former opinion, see 179 Ky. 66, 200 S. W. 320. 


_ Frederick H. Bacon, of St. Louis, Mo., and Perry B. Miller and 
Charles F. Taylor, both of Louisville, for appellant. 
Drury & Drury, of Morganfield, for appellees. 


* Decision rendered, Dec. 13, 1918. 206 S. W. Rep. 772. 
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PETTIT v. PRUDENTIAL INS. CO. OF AMERICA* 


(Supreme Judicial Court of Massachusetts. Bristol.) 


1, INSURANCE—INDUSTRIAL LIFE INSURANCE—PAYMENT 
OF PREMIUMS—ASSIGNMENT AS SECURITY—RECOVERY 
IN CONTRACT. 


Payment of weekly premiums on industrial life policy of boarder 
given to her as security gave landlady no interest in policy, there being 
no privity between her and insurer, and, after boarder’s death, she can- 
not recover in contract, though alleging assignment to her, which, how- 
ever, does not appear in fact, and is stipulated against in policy. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


2. INSURANCE— INDUSTRIAL LIFE INSURANCE— PAYMENT 
TO ADMINISTRATOR — EQUITABLE INTEREST OF 
PLEDGEE. 


Where industrial life policy authorized insurer to pay any other per- 
son equitably entitled, making proof thereof conclusive evidence all claims 
had been satisfied, insured’s landlady, having equitable interest in policy 
as pledgee to secure board, could not recover after insurer had paid 
administrator of boarder’s estate. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 
3. INSURANCE—INDUSTRIAL LIFE INSURANCE — PAYMENT 
OF POLICY TO ADMINISTRATOR. 


Insurer’s promise to pay, by its industrial life policy, having been 
made with intestate, it was justified in paying administrator, although no 
beneficiary was named. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


Report from Superior Court, Bristol County; Lloyd E. White, Judge. 

Action by Grace E. Pettit against ‘the Prudential Insurance Company 
of America. On report, without decision, to the Supreme Judicial Court. 
Judgment ordered for defendant. 


W. E. Kelly, of Taunton, for plaintiff. 
Eaton & McKnight and C. T. Cottrell, all of Boston, for defendant. 


* Decision rendered, Nov. 27, 1918. 121 N. E. Rep. 28. 


PETERSUN v. MYSTIC WORKERS OF THE WORLD. (No. 20952.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—LIFE INSURANCE—BREACH OF WARRANTY 
AS TO HEALTH—EVIDENCE 


In an action against a fraternal Senehiciary association to recover on 
an insurance certificate, the defense was a breach of the warranty that 
the insured was in good health and free from kidney disease when the 


* Decision rendered, Dec. 6, 1918. 169 N. W. Rep. 598. Syllabus by the 
Court. 
Vol. LITI—8. 
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insurance was applied for and effected. The jury found that the defense 
was not made out. The evidence fairly supports the verdict. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—ACTION ON CERTIFICATE—BREACH OF 

WARRANTY—QUESTION FOR JURY. 

The evidence did not warrant the submission of any breach of the 
warranty, other than as stated in defendant’s requested instructions given 
by the court. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


4, INSURANCE—ACTION ON CERTIFICATE—CORROBORATIVE 
EVIDENCE. 
There was no error in receiving a picture of the insured as corrobora- 
tive of the testimony that he went on a hunting expedition. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from District Court, Brown County; I. M. Olsen, Judge. 

Action by Anna Petersun against the Mystic Workers of the World. 
Verdict for plaintiff, with order refusing to disturb the verdict, and de- 
fendant appeals. Order affirmed. 


Somsen & Dempsey, of New Ulm, and Chas. E. Sturtz, of Kewanee, 
Ill., for appellant. 
Albert Hauser, of Sleepy Eye, for respondent. 


STRATTON v. BANKERS’ LIFE CO. OF DES MOINES, IOWA, 
(ALLEN, Inrerverner). (No. 20546.)* 


(Supreme Court of Nebraska.) 


1, INSURANCE—ASSIGNMNT OF LIFE POLICY—PAYMENT OF 
PREMIUMS. 


Where insured assigns his life insurance as collateral security, the 
duty to keep the collateral in force by payment of the premiums rests 
on him, in absence of an agreement to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from District Court, Saunders County; Good, Judge. 

Action by F. M. Stratton against the Bankers’ Life Company of 
Des Moines, Iowa, in which Mary M. Allen intervened. ‘Judgment for 
interverner, and plaintiff appeals. Judgment of reversal on former appeal 
and judgment on present appeal reversed, and original judgment of 
district court affirmed. 


Chas. H. Slama, of Wahoo, for appellant. 
R. R. Rose, of Kemmerer, Wyo., and B. F. Good, of Lincoln, for 
appellee. 


- * Decision rendered, Nov. 30, 1918. 169 N. W. Rep.722. Syllabus by the 
ourt. 
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CITY NAT. BANK OF LAWTON v. LEWIS er at; (No. 926.)* 
(Supreme Court of Oklahoma.) 


1, INSURANCE--LIFE INSURANCE—RIGHTS OF BENEFICIARY 
ASSIGNMENT OF POLICY. 


Where a life insurance policy gave the insured the right to change 
the beneficiary in writing, and providing that a change should take place 
upon the indorsement of the same on the policy by the insurer, and 
providing that any assignment must be made in duplicate on blanks 
furnished by the insurer, both copies of which, with the policy, should 
be sent to the home office, one of the copies to be there filed, after which 
the policy should be returned, held, that such policy could not be verbally 
assigned to secure a loan, so as to ‘affect the beneficiary’s right. 


(For other cases, see Insurance, Dec. Dig. § 208.) 


2. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY. 


Where a life insurance policy does not give the insured the right 
to change the policy, a beneficiary acquires an immediate vested interest 
upon its issuance and delivery; but where the right to change the benefi- 
ciary is reserved to the insured, the beneficiary does not acquire a vested 
interest until the death of the insured, and when such right attaches the 
beneficiary is entitled to the possession of the policy, provided the ben- 
eficiary has not been changed in the manner provided by the policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


3. INSURANCE—LIFE INSURANCE—“CHANGE OF BENEFI- 
CIARY”—“PLEDGE”—“ASSIGNMENT.” 


Where a life insurance policy giving the insured the right to change 
the beneficiary, and providing, among other things, that such change 
should be indorsed on the policy by the insurer, is left by the insured 
with a bank, with the verbal statement that “he wanted to leave that 
policy in the ‘bank as security for anything he might owe the bank at that 
time, or anything he might owe the bank in the future.” held, that such 
transaction did not amount to a change of the beneficiary nor an assign- 
ment, but merely a pledge. 


(For other cases, see Insurance, Dec. Dig. §§ 208, 214, 587.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Assignment; Pledge.) 


Commissioners’ Opinion, Division No. 3. 

Error from District Court, Comanche County; Cham Jones, Judge. 

Suit by the City National Bank of Lawton against Martha A. Lewis 
and the Federal Life Insurance Company. Judgment on a verdict for 
defendants, and plaintiff brings error. Affirmed. 


_ John M. Young and Johnson & Stevens, all of Lawton, for plaintiff 
in error. 

Chas. Mitschrich, of Lawton, and B. O. Young, of Oklahoma City, 
for defendants in error. 


* Decision rendered, Oct. 1, 1918. Rehearing denied Nov. 19, 1918. 
176 Pac. Rep. 237. Syllabus by the Court. 
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COLUMBIAN NAT. LIFE INS. CO. v. WIRTHLE. (No. 9078.)* 


(Supreme Court of Oklahoma.) e 


2. INSURANCE—LIFE INSURANCE—SUFFICIENCY OF EVI- 
DENCE. 
The record in this case examined, and it is held, that the judgment 
of the trial court is not reasonably sustained by the weight of the evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—POLICY PROVISIONS—DELIVERY—PRESUMP- 

TIONS. 

The presumption of the delivery of an insurance policy arising from 
possession thereof does not arise where, on the face of the policy itself, 
some act remains to be done to make it complete, and the possession of 
a policy of insurance containing a clause “in further consideration of the 
sum of $——— to be paid in advance” is not evidence of the payment of 
the premium. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Commissioners’ Opinion, Division No. 3. 
Error from Superior Court, Pottawatomie County; Leander G. Pit- 
man, ‘Judge. 
* Suit by Lina May Wirthle against the Columbian National Life In- 
surance Company. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded for a new trial. 


- Keaton, Wells & Johnston, of Oklahoma City, Abernathy & Howell, 
of Shawnee, and Frederick H. Nash, of Boston, Mass., for plaintiff in 


error. 
W. L. Chapman and Joe M. Adams, both of Shawnee, for defendant 
in error. 


* Decision rendered, No. 26, 1918. 176 Pac. Rep. 406. Syllabus by the 
Court. 


SCHUMACHER v. NORTH AMERICAN LIFE INS. CO. OF 
OMAHA. (No. 4377.)* 


(Supreme Court of South Dakota.) 


1. INSURANCE— ADMISSIBILITY OF EVIDENCE—NONPAY- 
MENT OF PREMIUM. 


Under Civ. Code, § 1849, making a policy acknowledgment of receipt 
of premium conclusive evidence of its payment, so far as to make the 
policy binding, the insurance company could not show, in action on a 
policy containing such acknowledgment, that first annual premium payment 
was by note, and that the policy was forfeited by insured’s failure to pay 
the note. 


(For other cases, see Insurance, Dec. Dig. § 65414.) 
* Decision rendered, Nov. 29, 1918. 169 N. W. Rep. 526. 





Life. ] Wichita Southern Life Ins. Co. v. Davis. 119 


2. INSURANCE—NONPAYMENT OF PREMIUM NOTE—WAIVER 

OF FORFEITURE. 

Where insurance company treated the first annual premium note as 
in existence and demanded payment thereof after its maturity, it could 
not claim that the policy had been forfeited on account of nonpayment 
of the note at maturity. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


3. INSURANCE—OFFSETS—PLEADING. 

In the absence of a plea of set-off or counterclaim an insurer cannot, 
when sued on the policy, reduce its liability by showing nonpayment of 
premium notes. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Circuit Court, Minnehaha County; Joseph W. Jones, 
Judge. 

Action by Emily M. Schumacher against the North American Life 
Insurance Company of Omaha. From a judgment for plaintiff and denial 
of new trial, defendant appeals. Affirmed. 


U. S. G. Cherry and Roy B. Marker, both of Sioux Falls (W. W. 
Young, of Omaha, Neb., of counsel), for appellant. 

Ransom L. Gibbs, of Sioux Falls (Kirby, Kirby & Kirby, of Sioux 
Falls, of counsel), for respondent. 


WICHITA SOUTHERN LIFE INS. CO. v. DAVIS. (No. 1419.)* 


(Court of Civil Appeals of Texas. Amarillo.) 


INSURANCE—LIFE POLICY—PROCURING CAUSE. 

In suit for agent’s commission on life policy alleged to have been 
procured through joint efforts of plaintiff and one who was vice president 
and general manager of defendant insurer, held, under evidence, that 
plaintiff was in no sense the procuring ‘cause, and was not entitled to re- 
cover, conceding existence of custom that, where two or more agents were 
interested, commissions were to be divided. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 
Boyce, J., dissenting. 


Error from Donley County Court; J. H. O'Neal, Judge. 

Action by G. C. Davis against the Wichita Southern Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 


Carrigan & Britain, of Wichita Falls, and R. H. Beville, of Clarendon, 
for plaintiff in error. 
H. B. White, of Clarendon, for defendant in error. 


* Decision rendered, Nov. 20, 1918. 206 S. W. Rep. 728.) 
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FIRE, TORNADO, ETC. 


SUPREME JUDICIAL COURT OF MAINE 


STATE 
v. 


McDONALD er a..* 


1. INSURANCE—FIRE INSURANCE—VACANCY OF PREMISES— 
EFFECT UPON RIGHTS OF MORTGAGEE. 


Where fire policy provided that it should become void if the premises 
became vacant, and as required by the Maine standard form, that if loss 
were payable to a mortgagee, no act of any other person should affect 
the right of such mortgagee in case of loss, the insurance continues as 
to the mortgagee notwithstanding vacancy caused by the owner and 
mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


e 


Report from Supreme Judicial Court, Penobscot County, at Law. 

Duncan McDonald and Annette McDonald were prosecuted for will- 
fully burning a building, insured against loss by fire. Case reported. 
Case remanded to nisi prius. 


Argued before Cornish, C. J., and Hanson, Philbrook, Dunn, Morrill, 
and Deasy, JJ. 


Albert L. Blanchard, Co. Atty., of Bangor, for the State. 
Benjamin W. Blanchard, of Bangor, for respondents. 


Deasy, J. Prosecution under Revised Statutes, c. 128, § 22, for will- 
fully burning a building insured against loss or damage by fire, with intent 
to defraud the insurer. The case comes to the law court on report by 
order of the Presiding Justice as follows: 

“This case is reported to the law court to have determined the question 
whether, upon the evidence in the case, any valid, existing insurance was 
upon bungalow which was burned on the 28th day of August, 1917. if 
the law court finds that no such insurance did so exist, then the case is 
to be dismissed or to be nol. pros’d at nisi prius; otherwise the case to 
be sent back for trial upon the merits.” 

[1, 2] At the time the fire occurred the owner, Annette McDonald, had 
two policies of fire insurance on the building in force unless avoided by 
breach of the conditions of the policies. Both policies were in standard 
form. Both had vacancy permits attached. It is clear that on August 
25th, when the building was damaged by fire, and on August 28th, when it 
was destroyed by another fire, it was unoccupied, and had been vacant 
so long and under such circumstances that the conditions of the policies 
and of the vacancy permits had been violated, and that the policies were 
void as contracts between the companies and the insured respondent. 
This conclusion is obvious from a reading of the evidence, and it would 
serve no useful purpose to state the reasons at length. Dolliver v. Fire 


* Decision rendered, Nov. 25, 1918. 104 Atl. Rep. 849. 
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Insurance Co., 111 Me. 275, 89 Atl. 8 50 L. R. A. (N. S.) 1106, Ann. 
Cas. 1916C, 765. 


But one of the policies contained a mortgagee clause as follows: 

“Payable in case of loss to the Maine Real Estate Title Company 
as its interest may appear as mortgagee.” 

One of the provisions of the Maine standard policy, which provision 
was contained in both of the policies involved in this case is as follows: 


“If this policy shall be made payable to a mortgagee of the insured 
real estate no act or default of any person other than such mortgagee or 
his agents or those claiming under him shall affect such mortgagee’s 
right’ to recover in case of loss on such real estate.” 


Notwithstanding the nonoccupancy and the forfeiture by the respond- 
ents, the mortgagee’s rights under the policy remain valid and enforceable 
provided that at the date named the mortgage on the building was out- 
standing and unpaid, and provided that the breach of condition was not 
due to the act or default of the eM Gilman v. Commonwealth 
Insurance Co., 112 Me. 528, 92 Atl. 721, L. R. A. 1915C, 758, and cases 
cited. 

If on August 28, 1917, the mortgage referred to running to the Maine 
Real Estate Title Company was in force, and if the nonoccupancy was 
not wholly or in part due to any act or default on the part of the 
mortgagee, there apparently was at that date valid existing insurance 
upon the building in question; otherwise not. 

Case remanded to nisi prius for further proceedings in accordance 
with this opinion. 


SUPREME COURT OF MISSISSIPPI. 


Division A. 


SCOTTISH UNION & NATIONAL INS. CO. 
v. 


WARREN GEE LUMBER CO. et at. (No. 19871.)* 


3. ae INSURANCE—IRON-SAFE CLAUSE—VA- 
DITY. 


The so-called iron-safe clause is a valid and binding part of the 
contract of insurance in which it appears. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 


4. INSURANCE—FIRE INSURANCE—DIVISIBLE POLICIES. 


_ A fire policy, stipulating sum of insurance upon each of a number of 
items, and divisible as to the various items, is not invalid in toto, because 
of a breach of the iron-safe clause as to one part of the stock insured. 


(For other cases} see Insurance, Dec. Dig. § 335[5].) 


5S. INSURANCE—FIRE INSURANCE—EXTENT OF LOSS. 


Where the total loss of boilers insured, together with other articles, 
far exceeded the amount insured in defendant company, there was no 
question as to the loss, notwithstanding two of the boilers after the fire 


* Decision | rendered, Dec. 2, 1918. 80 South. Rep. 9 
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“ were worth a small amount as salvage; their value for the purposes for 
which they were insured having been totally destroyed. 


(For other cases, see Insurance, Dec. Dig. § 493.) 


_ 6. INSURANCE—OVERINSURANCE. 


A defence of overinsurance a fire policy is valid. 
(For other cases, see Insurance, Dec. Dig. § 356[1].) 
8 INSURANCE—EXECUTION OF CONTRACT—REQUISITES. 


To constitute an insurance contract, the minds of the parties must 
meet. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 
9. INSURANCE—NECESSITY OF PAYMENT OF PREMIUM. 


To constitute an insurance contract, it is not essential that the 
premiums on the policy be paid. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 


, 10. INSURANCE—NECESSITY OF DELIVERING POLICY. 


It is not essential that the policy be actually delivered to insured 
before the insurance contract becomes effective. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


11, INSURANCE—FIRE INSURANCE—VALIDITY OF CONTRACT. 


To be valid, a contract of fire insurance must have been consummated 
before the fire occurred. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


12, INSURANCE—FIRE INSURANCE—EXECUTION OF CON- 
TRACT—OFFER TO PAY PREMIUM. 


The offer of an officer of insured to pay the premium after the fire 
occurred is not a ratification of the. insurance agent’s act in the writing 
of a policy contrary to instructions. < 


(For other cases, see Insurance, Dec. Dig. § 112.) 


13. INSURANCE-—-ACTIONS ON POLICY—ESTOPPEL TO DENY 

EXECUTION OF POLICY. 

Where fire policy permitted stipulated concurrent insurance, and in- 
sured authorized agent to write additional insurance if he procured the 
consent of the other insurers, and insured learned after the fire that agent 
had written the insurance, that plaintiff then claimed such insurance did 
not estop plaintiff afterwards to deny the contract of insurance, upon 
discovering that consent of the other insurers had not been obtained by 
the agent writing the insurance. 


(For other cases, see Insurance, Dec. Dig. § 336[2].) 


14. INSURANCE—PLEADING—OVERINSURANCE. 


In action on fire policy which permitted stipulated concurrent in- 
surance, where defendant alleged that there was overinsurance without 
its consent, and the replication put such allegation in issue, it was not 
necessary for defendant affirmatively to plead a waiver of the provision 
as to permitting additional insurance, in order to render admissible 
testimony as to the consent of its general agent to the overinsurance. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


15. INSURANCE—LIMITATION OF ACTION BY TERMS OF POL- 
ICY—WAIVER. 
Where, before expiration of one year following fire, the insurance 
companies filed original bill in chancery to cancel the policies, which suit 
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was pending for over a year, they waived the policy provision requiring 
action by insured on policies to be brought within one year. 


(For other cases, see Insurance, Dec. Dig. § 623[4].) 


/\6. INSURANCE--UNION MORTGAGE CLAUSE. 

Code 1906, § 2596 (Heimingway’s Code, § 5060), containing the “union 
mortgage clause,” providing that policy shall not be invalidated by act or 
neglect of mortgagor or owner, etc., applies to insurance taken out on 
buildings by a mortgagor, as well as insurance taken out by the grantor 
in a deed of trust. 


(For other cases, see Insurance, Dec. Dig. § 271.) 


AS. INSURANCE—PROVISIONS OF STATUTE. 


Where, by attaching a loss payable clause to the policy, insurer rec- 
ognizes the rights of a mortgagee, Code 1906, § 2596 (Heimingway’s 
Code, § 5060), containing the “union mortgage clause,” is automatically 
written into the policy, and, as to mortgagee’s rights, controls conflicting 
provisions in the original policy or the mortgage clause. 


(lor other cases, see Insurance, Dec. Dig. § 152[3].) 


20. INSURANCE—-PERSONS AFFECTED BY. BREACH—TRUSTEE 
4. UNDER VENDOR’S LIEN. 

Where by loss payable clause attached to policy loss was made payable, 
as his interest might appear, to trustee of vendor’s lien expressly reserved 
in deed of conveyance of insured property, such trustee was protected, 
by Code 1906, § 2596 (Hemingway’s Code, § 5060), from defense of 
forfeitures and breaches of warranty committed by vendee. 


(For other‘cases, see Insurance, Dec. Dig. § 271.) 


21. INSURANCE—“BUILDINGS.” 

A policy insuring a planing mill plant, on which recovery was limited 
to buildings and whatever may be properly considered as a part of the 
buildings, covered machinery attached to buildings and thereby constituting 
a part of the buildings, and also boilers, foundations, etc., inside of build- 
ings, and. a part thereof. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Building.) 


f 


22. INSURANCE—FIRE INSURANCE—APPORTIONMENT OF 

LOSS—RIGHTS OF MORTGAGEE. 

Code 1906, (Hemingway’s Code, § 5056), applies to the trustee 
or mortgagee of insured property, and, when there has been a total loss, 
there cannot, as to the mortgagee, be an apportionment among the various 
insurers of the loss under section 2596 (section 5060). 


(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from Circuit Court, Forrest County; Paul B. Johnson, Judge. 

Action by G. L. Hawkins, trustee, and the Warren Gee Lumber 
Company, against the Scottish Union & National Insurance Company. 
Judgment for plaintiffs, and defendant appeals. Affirmed as to Hawkins, 
trustee, and reversed and remanded as to the Lumber Company. 


McLaurin & Armistead, of Vicksburg, Baskin & Wilburn, of Meridian, 
and E. J. Bowers, of Gulfport, for appellant. 

Watkins & Watkins, of Jackson, C. R. Corner, S. E. Travis, and 
Sullivan & Sullivan, all of Hattiesburg, and H. S. Gray, for appellees. 
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Sykes, J. G. I.. Hawkins, trustee, and the Warren Gee Lumber Com- 
pany, filed suit in the circuit court of Forrest county against the defendant 
insurance company, based upon a fire insurance policy for $1,000. The 
property insured and burned was a planing mill plant. The insurance 
policy is a divisible item policy, and by its terms provides: 

“This policy being for proportionate amounts of each item, as shown 
by form hereto attached and understood to be the written portion of the 
policy.” 

These items as finally amended are as follows: 

“(1) $2,000.00—On their one-story, frame, composition-roof building, 
including additions and foundations, platform attached within 100 feet 
of buildings, situated on southwest side of G. & S. I. R. R., and partly 
on right of way, near the town of Mt. Olive, Miss. 

“(2) $9,450.00—-On machinery of every description, being item 2 of 
the form. 

“(3) $400.00—On their one-story, frame, composition-roof boiler 
house, situated 50 feet southwest of planer building. 

“(4) $2,300.00—On boiler, foundations, settings including stacks and 
pumps between boiler house and main buildings. 

“(5) $3,100.00—On their one-story, frame, composition-roof dry-kiln 
building, including piping, hangers, all dry-kiln apparatus of all kinds and 
tools, situated north of main building. 

~“(6) $5,000.00—On their stock of lumber, rough and dressed, being 
item 6 of the form. 

“(7) $300.00—On their one-story, frame, shingle-roof office building, 
situated on premises and entirely isolated from mill and dry-kiln buildings. 

“(8) $200.00—On their office furniture and fixtures of every descrip- 
tion including iron safe, all while contained in the above described building. 

“$22,750.00 total concurrent insurance permitted.” 

The amount of insurance under each item is the same proportion 
of the amount of total insurance permitted under that item that $1,000 
bears to $22,750, or 100/2275 of the total amount of insurance allowed 
under each item. 

Attached to the policy is a loss payable clause, which reads as follows: 

“Any loss that may be ascertained and proven to be due the assured 
under this policy shall be held payable to G. L. Hawkins, trustee, as 
interest may appear; balance to assured.” 


The Mt. Olive Lumber Company sold this plant to George D. Sisson. 
In the deed to Sisson a vendor’s lien for the balance of the unpaid pur- 
chase money is reserved. This amount was $8,000, evidenced by four 
promisory notes, each for $2,000, dated April 8, 1904, and due one year 
from date, bearing 6 per cent. interest from date, and containing a 
provision for the payment of 10 per cent. attorney fees if placed in the 
hands of attorneys for collection. Sisson, by deed, conveyed the plant 
to the Warren Gee Lumber Company on April 16, 1904, reserving in this 
deed a vendor’s lien for unpaid purchase money. The fire which destroyed 
this property occurred on December 22, 1904. The unpaid purchase money 
at the time of the fire was evidenced by the notes above referred to pay- 
able to G. L. Hawkins, trustee. The Warren Gee Lumber Company had 
a number of other insurance policies with various companies covering 
this plant at the time of the fire. The declaration was filed on April 19, 
1913. At the same time, in the same court, similar suits were filed against 
nine other insurance companies on policies similar in all material respects 
to this one, and all containng the same loss payable clause. 

The declaration alleges that the total amount of insurance outstanding 
at the time of the fire was $18,750, and that the interest of the trustee, 
Hawkins, including the principal and interest on his debt, together with 
attorney fees, amounts to 49.4 per cent. of the total insurance; that 
Hawkins is entitled to recover this amount, and the Lumber Company the 
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residue. The amount of recovery under this policy, claimed by Hawkins, 
trustee, less the interest due on same, is $494. There was a total loss 
claimed by the plaintiffs on all of the items in the policy except items 7 
and 8, under which two items there was no loss. Some time before 
the filing of these ten suits in the circuit court of Forrest county, plain- 
tiffs filed suit in the chancery court of Jackson county against two in- 
surance companies for the sum of $4,000. This chancery suit was before 
this court upon a demurrer to the bill overruled in the lower court. 
The case is styled Niagara Insurance Co. v. Warren Gee Lumber Co., 
and is reported in 94 Miss. 159, 47 South. 551. The present suit has 
also heen in this court once before, styled Hawkins et al. v. Scottish & 
National Insurance Co., 110 Miss. 23, 69 South. 710. The litigation be- 
tween these parties about this insurance was first begun in April, 1905, 
when the insurance companies filed a bill in the chancery court of Forrest 
county against these defendants to cancel the policies. Reports of this 
original chancery suit are found in 103 Miss. 816, 60 South. 1010, and 
104 Miss. 636, 61 South. 310. For a complete understanding of this suit 
it is necessary to examine the above reports, which contain further facts 
not herein repeated. 

In this case numerous pleas, replications, rejoinders, and demurrers 
were filed, which we shall later discuss. After the introduction of 
testimony by both parties, the court peremptorily instructed.the jury to 
return a verdict in favor of the plaintiffs, apportioning the amount of 
recovery by each as claimed in the declaration. Judgment was entered 
upon the verdict of the jury in accordance with this instruction, from 
which judgment this appeal was prosecuted. 

The first assignment of error argued by counsel for appellant is that: 

“The court erred in sustaining plaintiff’s demurrer to defendant’s 
rejoinder to plaintiff’s replication to defendant’s sixth special plea and 
to defendant's seventh special plea.” 


The sixth special plea set up the. defense that the Warren Gee Lumber 
Company, at the time of the issuance of the policy of insurance, was 
conducting the ‘business of a sawmill, and that the contract of insurance 
was made in and about and with reference to same, and that plaintiff 
had not at that time paid the privilege tax as required by law. 

The seventh special plea set up, as a defense to the maintaining 
of this suit by the Warren Gee Lumber Company, with reference to the 
sixth item, which was the insurance on the lumber, that this plaintiff had 
failed to keep a set of books as required by the “iron safe clause” contained 
in this policy, and had failed to prove this loss from the books. This 
clause in the policy reads as follows: 

“Warranty to Keep Books and Inventories, and to Produce them in Case 
of Loss. 
“Tron Safe Clause—-The following covenant and warranty is hereby 
made a part of this policy: 

“(1) The assured will take a complete itemized inventory of stock 
on hand at least once in each calendar year, and unless such inventory 
has been taken within 12 calendar months prior to the date of this policy, 
one shall be taken in detail within 30 days of issuance of this policy, 
or this policy shall be null.and void from such date, and upon demand of 
the assured the unearned premium from such date shall be returned. 

“(2) The assured will keep a set of books, which shall clearly and 
plainly present a complete record of business transacted, including all 
purchases, sales, and shipments, both for cash and credit, from date of 
inventory as provided for in the first section of this clause, and during 
continuance of this policy. 

“(3) The assured will keep such books and inventory, and also the 
last preceding inventory, if such has been taken, securely locked in a fire- 
proof safe at night, and at all times when the building mentioned in this 
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policy is not actually open for business; or, failing in this, the assured 
will keep such books and inventories in some place not exposed to a fire 
which would destroy the aforesaid building. 

“In the event of failure to produce such set of books and inventories 
for the inspection of this company, this policy shall become null and 
void, and such failure shall continue a perpetual bar to any recovery 
thereon.” 

The replication of plaintiffs to the sixth and seventh pleas of the 
defendant stated in effect that, because the defendant and the other 
insurance companies had not set up in their bill in the original chancery 
suit, reported in 103 Miss. 816, 60 South. 1010, and 104 Miss. 636, 61 
South. 310, above set out, the facts alleged in these pleas, it was thereby 
estopped to plead them in this case. The rejoinder of defendant to this 
replication set up the fact that this original bill im chancery had been 
dismissed without prejudice. Plaintiffs’ demurrer to this rejoinder alleged 
in substance that the dismissal of the suit without prejudice made no 
difference. This demurrer was sustained. Replications to these two 
special pleas joining issue on them were also filed by the plaintiffs. 

[1] The fact, however, that issue was also taken on these two pleas 
can make no difference, because the plaintiffs tested as a matter of law 
the sufficiency of these defenses; and the sustaining of the demurrer pre- 
cluded the defendants from relying upon or proving these pleas. After 
the sustaining of the demurrers it was not incumbent upon the defendant 
to offer any proof to sustain these two pleas, because the court had 
decided as a matter of law that they were insufficient. These two de- 
fenses can only apply to the Warren Gee Lumber Company, and not to 
the rights of G. L. Hawkins, trustee, as will-be shown later on. 

[2] The original chancery suit was not tried on its merits, but was 
dismissed without prejudice. This left the insurance companies at lib- 
erty to make any defense that they might have to a suit upon the merits 
of the case, where their action in filing the bill had not prejudiced the 
insured. A party to a suit in one trial has the privilege of making only 
one defense if he so desires, but he is at liberty at a second trial of the 
same cause to make as many more defenses to the cause of action as he 
may have. The mere facts of failing to defend upon one ground in one 
suit cannot estop the party from defending upon this ground in another 
suit. The failure to rely upon these defenses in the original bill did not 
mislead the present plaintiffs or prejudice their claim in any way. There 
is no element of an estoppel here presented. Neither was there any 
waiver of these defenses. In discussing a similar question the Supreme 
Court of the United States stated: 


“Undoubtedly, it was competent for the company to waive that or 
any other defense arising out of the conditions of the policy; but, clearly, 
its willingness, at one trial, to risk its case before the jury upon a single 
one of several issues made did not preclude it, at a subsequent trial, from 
insisting upon other defenses, involving the merits, which had not been 
withdrawn of record, or abandoned in pursuance of an agreement with 
the plaintiff.” Moulor v. American Life Ins. Co., 111 U. S. 335, 4 Sup. 
Ct. 466, 28 L. Ed. 447; Nevitt v. Bacon, 32 Miss. 212, 66 Am. Dec. 609; 
Ragsdale v. Railroad Co., 62 Miss. 480. 

[3] The so-called “iron-safe clause” constitutes a valid and binding 
part of the contract of insurance, as has been repeatedly held by this 
court. Insurance Co. v. Mount, 90 Miss. 663, 44 South. 162, 45 South. 
835, 15 L. R. A. (N. S.) 471; Insurance Co. v. Dorsey, 102 Miss. 86, 58 
South. 778; Insurance Co. v. Bourgeois, 105 Miss. 711, 63 South. 212. The 
defense of the “iron-safe clause” would only apply to item 6, or the 
insurance on lumber. 

[4] The policy in suit is what is known as a divisible item policy; 
that is to say, that the insurance on each item is separate and distinct from 
the other items. It is in effect the same if there was a separate insurance 





Fire, &c.] Scot. U. & N. I. Co. v. Warren Gee Lbr. Co. 127 


policy issued on each separate item. The validity of the insurance under 
one item would have no effect upon the validity of the insurance as to 
the others; or, as it is sometimes termed, it is a schedule policy which is 
divisible. Darden v. Insurance Co., 109 Miss. 512, 68 South. 485; Mitchell 
v. Insurance Co., 72 Miss. 53, 18 South. 86, 48 Am. St. Rep. 535. 

[5] The next assignment of error argued is: 


“Because the court erred in not submitting to the jury the issues 
of fact as to the extent of the loss, and particularly so as to the lumber, 
the subject of the insurance under item 6 of the contract sued on, and 
the damage to the boilers, foundations, etc., under item 4 in the contract 
sued on.” 


The decision upon the first assignment of error makes it unnecessary 
to discuss the extent of loss as to the lumber. The testimony as to the 
loss under item 4 shows the total loss to have been $2,300, the amount 
of insurance allowed under this item. The testimony of one witness is 
to the effect that two of the boilers were worth about $250 each, but that 
they were badly damaged. There is no testimony to show that they were 
not practically ruined. The other testimony for the plaintiff is to the 
effect that there was a total loss under this item. The mere fact that the 
boilers may have had some value as salvage does not destroy the fact 
that they were rendered valueless for the purposes for which they were 
used. The total loss under this item far exceeded the sum insured for 
in the defendant company. There was, therefore, no question of loss 
under this item to be submitted to the jury. Havens v. Fire Ins. Co., 
123 Mo. 403, 27 S. W. 718, 26 L. R. A. 107, 45 Am. St. Rep. 570. 

The next assignment of error is that the court erred in overruling the 
motion of the defendant at the conclusion of plaintiffs’ testimony to ex- 
clude the testimony and instruct the jury to return a verdict in the 
defendant’s favor. At the conclusion of the testimony for the defendant, 
the defendant again moved the court for a peremptory instruction, which 
motion was overruled, and this assignment of error is presented. 

It is next argued that the court erred in giving peremptory instruc- 
tions in favor of the two plaintiffs. In discussing these assignments of 
error as to the Warren Gee Lumber Company it is necessary to state 
the material parts of the testimony relating thereto, and also to state 
further the issues upon which the case was tried as shown by the pleadings. 
The fifth plea of the defendant set up a violation of this clause of the 
insurance policy: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the assured now has or shall 
hereafter make or procure any other contract of insurance whether valid 
or not on the property covered in whole or in part by this policy.” 

It alleged that the total amount of insurance allowed was $22,750, that 
the plaintiff had procured this amount of insurance and in addition thereto 
and afterwards he procured additional insurance to the amount of $4,000, 
making a total of $26,750 concurrent insurance; that this $4,000 was in 
excess of the insurance it was permitted under this policy to carry, and 
that this additional insurance was procured without the knowledge or 
consent of the defendant; that the terms ef this provision have never 
been waived by the defendant; and that by reason of a breach of this 
promissory warranty the contract of insurance was null and void. The 
replication of plaintiffs to this plea admits the total amount of insurance 
outstanding at the time of the fire to be $22,750, but denies that plaintiff 
procured $4,000 additional insurance as alleged in the plea. The plea 
further alleged that the $4,000 additional insurance was issued on the 
14th day of December, 1904. 

[6] That the defense of overinsurance is a valid one is not, and 
cannot be, denied. Insurance Co. v. Nelson, 105 Miss. 437, 62 South. 425; 
Insurance Co. v. Crawford, 110 Miss. 493, 70 South. 579. 


> 
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[7] The testimony in the case shows that prior to December 9, 1904, 
the Warren Gee Lumber Company had nine insurance policies, totaling 
the sum of $17,750, covering this plant; that on December 9th, wishing 
to increase this insurance for reasons unnecessary to state, the secretary 
of the lumber company applied for $5,000 additional insurance to P. L. 
Gaston, a general insurance agent at Hattiesburg, who was the agent for 
all of the insurance companies in which the lumber company was insured. 
It is claimed by the plaintiff that Gaston actually issued policies for this 
$5,000. A policy for $1,000 was then delivered to Hawkins, trustee; the 
other two policies were not delivered by Mr. Gaston, and there is a suit 
pending to recover on these policies in the chancery court of Jackson 
county, above referred to. At this time an amendment was added to the 
insurance policies previously issued, authorizing the total amount of con- 
current insurance to be $22,750, as shown by the items in this policy. The 
total amount of concurrent insurance before this was $17,750. It is ad- 
mitted bythe plaintiff that Gaston issued this $5,000 insurance. This ad- 
mission is shown by the record in this case and is binding upon the 
plaintiff. Carradine v. Carradine, 33 Miss. 733. 

The only issue as to the overinsurance arises about some policies 
written on or about December 14th by M. M. Evans, of Mt. Olive. The 
testimony relating to the application for this insurance and other material 
questions affecting it is conflicting. The testimony of the plaintiff is in 
effect that the manager of the lumber company, Mr. Tindolph, acting in 
accordance with instructions from the secretary of the company, dis- 
cussed this question of insurance with Mr. Evans. The testimony of Mr. 
Evans and Mr. Tindolph is conflicting. The testimony of Mr. Tindolph 
is to the effect that he called on Mr. Evans and conditionally applied 
for $5,000 additional insurance upon the plant; that he told Mr, Evans, 
before issuing the insurance, to see Mr. Gaston and obtain his permission 
to do so, as Mr. Gaston was the agent of the other companies with whom 
the plant was insured; that Mr. Evans accepted this application condi- 
tionally, and stated that before issuing the insurance he would see Mr. 
Gaston and obtain his permission to do so. Tindolph testified that he 
reither saw nor heard from Mr. Evans until the day after the fire when 
he learned for the first time that Mr. Evans had written $4,000 additional 
insurance; that he notified Mr. Sisson to this effect, and went with Sisson 
to Evans’ office, when Sisson tendered to Evans the premiums for these 
policies, which Evans declined to accept. Evans also declined to deliver 
the policies to Tindolph or Sisson. The uncontradicted testimony shows 
that Evans actually wrote three insurance policies on this plant, aggregat- 
ing the sum of $4,000. A proof of loss was duly filed with the insurance 
companies (except Evans’ companies), in which the plaintiff claimed the 
$4,000 insurance issued by Evans. Plaintiffs also claimed this insurance 
in the pleadings in the original chancery suit. Some of the agents of the 
insurance companies examined Sisson and Tindolph under oath, and in 
this examination the Evans insurance is also claimed. 


The plaintiff admits claiming this insurance, but states that at the 
time it believed that Evans had obtained permission from Gaston to write 
it. Evans testified that Tindolph made oral application to him for $5,000 
insurance; that Tindolph tolt! him that there was other insurance; that 
nothing whatever was said about his seeing Gaston before writing this 
insurance; that he was told that the total amount of concurrent insurance 
permitted was $23,000, and that he thought Tindolph was the party who 
told him; that it was some one in authority. Evans does not say what, 
if anything, he told Tindolph when the application for the insurance was 
made. He further testified that before the fire he informed Tindolph that 
he had written $4,000 of insurance upon the plant. The record is silent 
as to whether or not Tindolph said anything to this. Nothing was said 
about the premiums before the fire. Evans was asked why he retained the 
policies after they were written, and replied that he did not know; “that 
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he never figured on putting the policies in, sometimes for two or three 
months; that was no special reason.” 

[8-10] The position now taken by the parties to this suit as to the 
insurance of these Evans policies, and that taken by them just after the 
fire, is contradictory. After the fire the plaintiffs were claiming in their 
sworn examination and in their proof of loss this Evans insurance, and 
the Evans insurance companies, through Evans, were claiming otherwise. 
Now they have reversed their positions. To constitute an insurance con- 
tract the minds of the parties must meet as to the terms of the contract. 
It is not essential that the premiums on the policies be paid, or that the 
policies be actually delivered to the insured, before the contract becomes 
effective. Insurance Co. v. Lumber Co., 94 Miss. 159, 47 South. 551; 
Insurance Co. v. Wylie, 110 Miss. 681, 70 South, 835; Insurance Co. v. 
Alexander, 12 South. 25; Insurance Co. v. McIntosh, 86 Miss. 236, 38 
South. 775. 

[11-13] If the jury believe the testimony for the plaintiffs, then there 
was only a conditional oral application to Evans for $5,000 of insurance 
to be written after he had obtained the consent of Mr. Gaston; that 
Evans wrote $4,000, but never reported it to the plaintiff until after the 
fire. The contract of insurance must have been consummated before the 
fire. The mere offer to pay the premium by Sisson was no ratification. 
Under this testimony there was no meeting of the minds of the parties. 
On the other hand, if the jury believe the testimony of Evans that there 
was an unconditional application for $5,000 of insurance, that $4,000 was 
written, and Tindolph notified of this fact, then the jury could have 
found, from this testimony and that of Sisson and Tindolph, claiming 
this insurance after the fire, that there was a meeting of the minds before 
the fire. The claiming of this insurance after the fire was only a circum- 
stance to be considered by the jury in connection with the other testimony. 
By it the plaintiff was not estopped to deny this contract of insurance. 
Especially is this true, because the jury could believe under this testimony 
that it was claiming the insurance, because it believed that Evans had 
obtained Gaston’s permission to write it. 

[14] It is contended by the plaintiff that any testimony as to the 
consent of Gaston to this additional insurance was inadmissible, because 
the defendant had not affirmatively pleaded a waiver of the provision of 
the contract. The defendant, however, alleged that this was overinsurance 
issued without its consent. The replication to this plea put this fact in 
issue and it was unnecessary for the defendant to dffirmatively plead it. 

It was error for the court to instruct the jury to return a verdict in 
favor of the Warren Gee Lumber Company. 

[15] The insurance company also relied upon this provision in the 
policy: 

“No sort of action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after full compliance 
by the assured with all the foregoing requirements, nor unless commenced 
within 12 months next after the fire.” 

‘They allege that this suit was not begun within one year, and therefore 
was not maintainable. Without stating in detail the status of the pleading 
relating to this defense, it is sufficient to say that the court held as a 
matter of law that this was not a good defense. The facts stated show 
that before the expiration of one year the insurance companies filed 
their original bill, and that that suit was pending in the chancery court 
for over a year. By their conduct the insurance companies waived this 
provision in the policy and cannot now rely upon it. Insurance Co. v. 
Smith, 95 Miss. 48 South. 1020. 

[16] We now come to consider the status of G. L. Hawkins, trustee. 
It is contended by the appellant that all of the defenses permitted against 
the lumber company are also good against Hawkins; that Hawkins, by 
reason of the loss payable clause, is merely an appointee to receive such 
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proportion of the insurance due to the Warren Gee Lumber Company that 
he could establish his right to as trustee, subject to all forfeitures and 
breaches of warranty that might be committed by the Warren Gee Lumber 
Company. It is contended, in short, that Hawkins is not protected by 
section 2596, Code of 1906 (section 5060, Hemingway’s Code). It is 
admitted by appellant that these defenses would not be good as to the 
trustee if this section is applicable, and if it writes into the policy by 
operation of law the provisions of this section, which is commonly termed 
“the union mortgage clause.” Appellant contends that this section of the 
Code only applies, first, where the fire insurance policy is taken out by 
a mortgagor or grantor in a deed of trust; and, second, where the 
mortgagor or grantor in a deed of trust “on buildings’ takes out the 
insurance. It is true that there was no trust deed on the property at the 
time of the fire, and, if this section of the Code was only applicable to the 
grantor in a deed of trust, Hawkins’ rights would not be protected. This 
section, however, applies to insurance taken out on buildings by a 
mortgagor, as well as insurance taken out by the grantor in a deed of trust. 

“When a mortgage clause is inserted in an insurance policy, its effect 
is limited and controlled by section 2596 of the Code. of 1906, and the 
rights of the parties are determined by the provisions of the above statute, 
which automatically writes itself into every insurance contract where the 
insurance company allows a mortgage clause to be inserted. In other 
words, where an insurance contract is made with the owner of property 
on which there is a mortgage, and the mortgagor, with the consent of the 
insurance company, undertakes to have a mortgage clause inserted in 
favor of the mortgagee, the statute says that such contract ‘shall have 
attached, or shall contain the following mortgage clause,’ etc., and proceeds 
to give in detail what this clause shall contain. This, then, irrespective 
of any mortgage clause inserted by the insurance company to the contrary, 
constitutes the only mortgage clause that can be placed in the policy. 
* * * The rights of the mortgagee under this policy turn upon a con- 
struction of this statute, and, if the mortgagee is entitled to recover, it 
is by virtue of this statute and independent of the provisions contained 
either in the original policy or the mortgage clause, in so far as same may 
conflict with the statute.” Bacot v. Insurance Co., 96 Miss. 223, 50 South. 
729, 25 L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262. 

In the Bacot Case the property insured had been conveyed by deed 
to Bacot. There was a written agreement between the parties that upon 
the repayment to Bacot of a certain amount by a certain time the prop- 
erty would be reconveyed by Bacot to them. There was no deed of 
trust. The court held this to be a mortgage and Bacot protected as 
mortgagee. 

[17-18] A vendor’s lien is in the nature of a mortgage. When the 
lien is expressly reserved in the deed, it is a contract that the land shall 
be subject to the lien until the purchase money is paid, and it is in 
reality a mortgage. Warford v. Hawkins, 150 Ind. 489, 50 N. E. 468. 

Mr. Pomeroy, in speaking of this character of lien, says: 


“This peculiar species of lien differs essentially from that which equity 
raises by implication in favor of the grantor, since it is based upon 
and created by express contract. It is in all essential elements a mortgage. 
The deed is made to embody an informal mortgage or defeasance, and is 
thus prevented from heing absolute so long as the price remains unpaid. 
The lien is made a matter of record, is thus a constructive notice to all 
subsequent dealers with the land, and is in fact governed by the rules 
which regulate the effect of an ordinary mortgage. It is in fact an 
American mode of realizing the purely equitable conception of a mortgage, 
stripped of all its legal forms and features.” Pomeroy’s Equity Juris- 
prudence, vol. 3 (3d Ed.) p. 2523; Mason v. Moody, 26 Miss. 184; Freeman 
v. Wilson, 51 Miss. 329. 

[19, 20] By attaching the loss payable clause to the policy the insurance 
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companies recognized the rights of the mortgagee, and, under the rule 
announced in the Bacot Case, section 2596 of the Code is automatically 
written into this contract. Under this section none of the defenses above 
numerated as to the Warren Gee Lumber Company is applicable to the 
trustee. 

[21] Under this insurance policy the trustee is entitled to recover 
only on those items in which he had an insurable interest. He is further 
limited in his recovery to buildings and whatever may be properly con- 
sidered as a part of the buildings. This insurance covers item 1, of 
course. Item 2 is “on machinery of every description.” ‘The recovery 
under this item, as shown by the itemized statement, consisted practically 
of machinery attached to buildings and thereby constituted a part of the 
buildings. Item 3 consisted of buildings. Item 4, boilers, foundations, 
etc., inside of buildings and a part thereof. Item 5 consists of buildings 
and fixtures. Havens v. Insurance Co., 123 Mo. 403, 27 S. W. 718, 26 
L. R. A. 107, 45 Am. St. Rep. 570. 

Section 2596, Code of 1916, contains this provision: 


“In case of any other insurance upon the within described property 
this company shall not be liable under this policy for a greater portion 
of any loss or damage sustained than the sum hereby insured bears to the 
whole amount of insurance on said property, issued to or held by any 
party or parties having an insurable interest therein, whether as owner, 
mortgagee or otherwise: * * * Provided, nothing in the foregoing 
prescribed form shall be construed to in any manner modify the provisions 
of section 2592.” 


Under section 2592 it has been decided that in case of total loss of real 
property or buildings the insured can recover the amount of the policy, 
or the amount of each item thereof; that each policy of insurance con- 
stitutes a separate contract, regardless of any concurrent insurance. As- 
surance Co. v. Phelps, 77 Miss. 625, 27 South. 745; Insurance Co. v. 
Shlenker, 80 Miss. 667, 32 South. 155. 

[22] The rights of a mortgage under section 2592 of the Code have 
not heretofore been considered. A careful examination of the question 
convinces us that section 2592 is also applicable to the trustee or mort- 
gagee, and that, when there has been a total loss of real property or 
buildings under the policy the above quotation from section 2596, relating 
to an apportionment of the loss between the insurance companies, cannot 
apply. If there could be such an apportionment, equity would perhaps 
have retained jurisdiction of this case in the first instance. It is stated 
in the opinion in that case that: 

“While it is true that each of these policies contained the coinsurance 
clause hereinbefore set out, -still they are independent contracts, the 
liability of one company not being affected by that of any other com- 
pany; and this clause can afford no ground for an accounting, or to 
enforce contribution, for it provides for neither. What one company 
may be compelled to pay under its contract is of no concern to any of 
the other companies, this provision of the contract simply providing the 
measure of each company’s independent liability.” 

The trustee was therefore entitled in this case to recover the full 
amount of each item of insurance, except items 6, 7, and 8. He was 
entitled to a peremptory instrifction to this effect. The amount of re- 
covery allowed him under the instruction of the court was not more 
than he was entitled to, though it was based upon a mistaken proportion. 

Affirmed as to G. L. Hawkins, trustee, and reversed and remanded 
as to the Warren Gee Lumber Company. 


Vol. LITI—9. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


JOHN A, ECKERT & CO. 
v. 


PATHE FRERES.* 


1. INSURANCE—BROKERS’ COMMISSIONS. 


Broker employed by assured to effect insurance cannot, in the event 
that policy is canceled pursuant to its provisions, recover commission on 
unearned premium. 


2. INSURANCE—POLICY CANCELLATION. 


Where policy contained cancellation clause broker chargeable with 
knowledge that whole premium might not be earned. 


3. INSURANCE—CONTRACTS. 


Every contract must be presumed to be made with knowledge of 
existing statutes and broker, therefore, presumed to know of right to 
cancel under Section 122 of Insurance Law of New York. 


4. INSURANCE—PLEADING. 


Complaint held demurrable which alleged damage by reason of act of 
insured in cancelling policy resulting in loss of anticipated commission on 
full premium. 


5. INSURANCE—PLEADING. 


Allegations in complaint that cancellation was made “in disregard of 
the rights of plaintiff’ held to be mere conclusion not based on facts. 


Appellate Division, Supreme Court, First Department. 

Action by John A. Eckert & Company against Pathe Freres. De- 
murrer by defendant to complaint sustained by Supreme: Court Special 
Term before Greenbaum, J. Appeal from order sustaining demurrer. 
Affirmed. 


Latson & Tamblyn of New York City for appellant. 
William Otis Badger, Jr., of New York City for respondent. 


The plaintiff sued as a broker to recover from the defendant, the 
insured, the commission which it would have been entitled to receive if 
a policy, negotiated by the plaintiff for the defendant, had not been 
canceled by the latter. The complaint alleged that the plaintiff, at the 
request of defendant, procured a policy of insurance upon defendant’s 
property and that after such policy was*delivered, the defendant can- 
celed the policy and thus deprived plaintiff of the full commission which 
it alleged it had earned. The policy, pleaded in the complaint, contained 
provisions for cancellation at any time at insured’s option. The defendant 
demurred to the complaint and the demurrer was sustained in the Su- 
preme Court (Special Term) and unanimously affirmed by the Appellate 
Division. 

* Decision rendered, February 20, 1918. Affirmed App. Div. June 21, 
1918. From a transcript. 
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GREENBAUM, J. The theory of the amended complaint seems to be that 
the defendant by canceling before the expiration of their terms certain 
policies of fire insurance, which have been procured by the plaintiff as 
insurance broker, deprived the latter of the full commissions which it 
would have been entitled to receive from the insurance companes had the 
full premiums of the policies been paid, and that the defendant by can- 
celing the policies and paying the premiums thereon upon the rates ap- 
plicable upon the cancellations became liable for the damages sustained 
by the plaintiff measured by the difference between the full commissions 
that the plaintiff might have earned and those which it received from 
the insurance companies by reason of the cancellation of the policies. 
This theory is apparently based upon the obiter statement of the court in 
Arndt v. Miller, 48 Misc., 612, 613. The court, however, in that case, 
with wise prescience, stated: “Even in such an action I can see grave 
difficulties in the way of recovering any substantial damages. 

“The very contracts of insurance which plaintiffs obtained for de- 
fendant contained provision® for cancellation at any time at defendant’s 
option. Therefore the plaintiffs are chargeable with knowledge that these 
policies might run but a short time and something less than the whole 
premium be earned. This would appear to be one of the risks attendant 
upon the business in which the plaintiffs are engaged.” The language just 
quoted is peculiarly applicable to this case. Every contract must be pre- 
sumed to be made with the knowledge of the existing laws. Hutchinson 
_ 114 A. D., 156; Union National Bank v. Chapman, 169 N. Y., 

It is, therefore, to be presumed that the policies in question were 
issued with the right to their surrender or cancellation pursuant to section 
122 of the Insurance Law of the state of New York. 

In its complaint the plaintiff alleges that it received the commissions 
based upon the premiums paid upon the policies for the shortened term. 

It should therefore follow that no obligation for damages would 
ordinarily exist against the defendant. 

The allegation in paragraph 12 of the complaint that the cancellation 
of the policies was made “in disregard of the rights of this plaintiff in the 
premises” must therefore be treated as a mere conclusion of the pleader 
and not based upon any facts. The allegation of the demand upon the 
defendant for the payment of the premiums by the plaintiff seems to me 
to be immaterial and not related to any facts which would show that the 
plaintiff had any right to make the demand for the payment of the 
premiums. It seems to me that the complaint fails to set forth a cause 
of action. The demurrer to the complaints must be sustained and the 
complaint dismissed, with costs. ; 


a 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


GALLIN 
v. 
ALLEMANNIA FIRE INS. CO. et au.* 


2. INSURANCE—WARRANTY OF USE OF PREMISES—BREACH. 


_ . Statement in fire policy that buildings insured were used as dwellings 
is to be deemed warranty, which is breached where such use is not the 


* Decision rendered, November 22, 1918. 172 N. S. Supp. 662. 
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principal use of buildings, though part of buildings is occupied for 
dwelling purposes. 
(For other cases, see Insurance, Dec. Dig. § 278.) 


"3. INSURANCE—FIRE INSURANCE—SERVICE OF PROPER 
PROOPS—BURDEN OF PROOF. 


Under a fire policy requiring furhishing of satisfactory proofs of loss, 
etc., it was incumbent upon insured to show he had served on insurers 
proper proofs of loss; it not being enough that he show service of papers 
claimed by him to have been proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 


4. INSURANCE—FIRE INSURANCE—PROOFS OF LOSS—PLEAD- 
ING. 


Insured’s furnishing of satisfactory proofs of loss being a condition 
precedent to his recovery on his fire policy, he was required to prove full 
compliance with condition, and, such compliance being denied by insurers, 
no further pleading was necessary by them to raise issue. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 
Shearn, J., dissenting. 


Appeal from Trial and Special Term, New York County. 

Action by Barney Gallin against the Allemannia Fire Insurance Com- 
pany and others. From a judgment for plaintiff, and from an order 
denying motion for new trial, defendants appeal. Reversed, and com- 
plaint dismissed. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Shearn, JJ. 


Parker, Davis & Wagner, of New York City (Arnold L. Davis, of 
New York City, of counsel, and Guy C. Heater, of New York City, on 
the brief), for appellants. 

Goldstein & Goldstein, of New York City (David Goldstein, of New 
York City, of counsel), for respondent. 


SmitH, J. On or about the 5th day of May, 1911, the four insurance 
companies, defendants, issued a joint policy upon three separate buildings 
in the village of Hurleyville, Sullivan county ,N. Y. The policy covers 
as follows: 

“$1,500 on the two-story frame shingle-roof building and additions, 
including foundations, heating apparatus and connections, plumbing, 
electric wiring, steam, gas and water pipes and fixtures, window and door 
screens, occupied as a dwelling, and 

“1,000 on the one half-story frame shingle-roof building, occupied as a 
dwelling, and 

“$500 on the frame barn, all situate on the southwest side of Main 
street, in the village of Hurleyville, Sullivan county, New York.” 

[1] These buildings were burned upon October 16, 1911. Thereafter, 
and within 60 days from the fire, the plaintiff’s attorneys sent to the de- 
fendants’ agents what purported to be proofs of loss. These so-called 
proofs of loss the defendants sought to return to plaintiff by inclosing 
them in an envelope directed to the plaintiff at Hurleyville, with the state- 
ment of the objections made thereto. This envelope, with the inclosure, 
was returned to the defendants as not delivered. Thereafter the de- 
fendants inquired of the plaintiff's attorneys what was the plaintiff's 
address, and were informed that any communication to the plaintiff might 
be sent in the care of these attorneys. The defendants at once sent to 
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the plaintiff, in the care of these attorneys, the claimed proofs of loss 
and objections thereto, which they had mailed to the plaintiff at Hurley- 
ville. No new proofs of loss were served. These proofs of loss were 
not introduced in evidence by the plaintiff, and upon the defendants’ 
attempt to introduce them in evidence the court rejected them, upon the 
objection of the plaintiff’s attorneys. 


Thereafter, and upon the 16th day of October, 1912, the plaintiff sent 
by mail to the superintendent of insurance a summons in this action. 
This summons was received by the superintendent on the 17th, who 
admitted service as of that date. Plaintiff also had served upon the 
16th upon two agents of two of the defendants in New York City a 
summons in this action. The service upon these agents was clearly 
insufficient to commence the action, because not within the requirements 
of section 432 of the Code of Civil Procedure. Plaintiff now claims that 
defendants’ appearance waived the insufficiency of the service. If service 
upon these agents had been the only service, the notice of appearance 
might be construed as a waiver of defective service. But summons had 
been served on the superintendent of insurance. The defendants were 
required to appear in response to that service, in order to plead the 
statute of limitations. The appearance, therefore, in the action, cannot 
be construed’ as a waiver of defective service of summons upon the 
agents, especially as it is contended that defendants had no knowledge 
whatever of this attempted service upon these agents before the trial. 


The defendants pleaded the short statute of limitations provided in 
the contract, which required an action to be commenced within one year 
after the fire. This plea should have prevailed. Inasmuch as the at- 
tempted service upon the agents of two of the defendants was insufficient, 
plaintiff must rely upon his service upon the superintendent of insurance; 
that service was made upon the 17th day of October, 1912. The plaintiff s 
attorneys attempt to argue that this fire did not occur until the 17th 
day of October, 1911, but the testimony of their own client is to the 
contrary. The only testimony which throws any doubt upon the date is 
the testimony of one of the defendants’ witnesses, who swore that he 
did not remember whether the fire occurred upon the 16th or 17th. 
This, of course, is negative testimony, which neither proves nor disproves 
either date. It is impossible, therefore, for the plaintiff to escape the 
penalty of this delay, and the complaint should have been dismissed upon 
that ground. 

[2] The plaintiff represented in the policy that two of these buildings 
were occupied as dwellings. Neither one of said buildings was principally 
so occupied. One of them consisted of rooms dowstairs which were used 
as a store or as a blacksmith and wagon shop, with some dwelling rooms 
on the second floor occupied by the tenant. The other consisted of a 
store or butcher shop upon the first floor, with “two little rooms” upon 
the second floor, which may have been occupied. The use of either of these 
buildings as a dwelling was incidental merely, and certainly not the 
principal use to which these buildings were put. The statement in the 
policy that they were used as a dwelling is to be deemed a warranty by 
the plaintiff, and as such use was not the principal use it is clear that 
warranty has been breached. Alexander v. Germania Fire Ins. Co., 66 
N. Y. 464, 23 Am. Rep. 76; Mather v. Hibernia Ins. Co., 67 N. Y. 288; 
Donley v. Glens Falls Ins. Co., 184 N. Y. 107, 76 N. E. 914. 6 Ann. Cas. 
81. It is not enough that part of the building was occupied as a dwelling 
house, as long as that was not the principal purpose for which the building 
was used. 

[3, 4] There is still another ground upon which this judgment should 
be reversed. The policy required the furnishing of proofs of loss within 
60 days from fife time of the fire, and further provided that— 


“The loss shall not become payable until 60 days after the notice. 
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ascertainment, estimate, and satisfactory proof of the loss herein nequired 
have been received by these companies.” 


The policy still further states: 


“No suit or action on this policy, for the recovery of any claim shall 
be sustainable in any court of law or equity untii after full compliance by 
the insured with all the foregoing requirements.” 


In order to recover, therefore, it was incumbent upon this plaintiff 
to show that he had served upon the defendants proper proofs of loss. It 
is not enough that he show service of papers that he claims to have been 
proofs of loss. The paper that was in fact served the defendants were not 
allowed to introduce in evidence, nor was it incumbent upon the de- 
fendants in the first instance to show that the proofs of loss were not 
sufficient. It rested with the plaintiff to show, as a condition precedent 
to his right of recovery, the service of the proofs of loss containing the 
matters required to be contained therein by the provisions of the policy. 
This the plaintiff has failed to do. This is answered by .the plaintiff’s 
attorneys by the statement that no such defense is pleaded. As long 
as it is a condition precedent to recovery, the plaintiff is required to 
prove full compliance with such condition. This was denied by the 
defendants, and no further pleading is necessary by the defendants in 
order to raise the issue. 

Other questions are discussed in the briefs, which it is not necessary 
here to discuss, in view of the conclusion which we have reached. 

The judgment should be reversed, and, inasmuch as the action is 
barred by the statute of limitations, the judgment and order should be 
reversed, with costs, and the complaint should be dismissed, with costs. 
Order filed. 

Clarke, P. J., and Laughlin and Dowling, JJ., concur. 

Shearn, J., dissents. 


COURT OF CIVIL APPEALS OF TEXAS. 


San ANTONIO. 


7ETNA INS. CO. 
v. 
RICHEY. (No. 6086.)* 


3. INSURANCE—AGREEMENT TO RENEW—AUTHORITY OF 

AGENT. 

Where insurer’s agent in renewing policy promised insured that he 
would attend to insurance of insured’s property,. such promise did not 
bind insurer to renew upon expiration, in absence of showing that agent 
had been atithorized to bind insurer by such agreement. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 


Error from District Court, Dimmit County; J. F. Mullally, Judge. 
Action by D. C. Richey against the Aitna Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed and rendered. 


* Decision rendered, Nov. 13, 1918. 206 S. W. Rep. 383, 
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Thompson, Knight, Baker & Harris, and Will C. Thompson, all of 
Dallas, for plaintiff in error. 
_ Ira O'Meara, of Laredo, and N. A. Rector, of Austin, for defendant 
in error. 


Fry, C. J. This is a suit by appellee to recover of appellant the sum 
of $2,000, alleged to be due by appellant as insurance on a house and 
furniture belonging to appellee which was destroyed by fire on March 19, 
1916. The cause was submitted to a jury, and upon the verdict a judg- 
ment rendered in favor of appellee for $2,015.52. 

The evidence shows that on November 2, 1909, appellee obtained in- 
surance for his house while it was being constructed with the under- 
standing that when the house was completed appellant should issue a 
policy on it and the furniture for $2,000. That policy was issued through 
Willis W. Barker, agent for appellant, for three years, and expired on 
December 4, 1912. The agent did not issue another policy until December 
25, 1912. That policy expired on December 25, 1915, and appellee did not 
ask for the issuance of another policy, and none was issued by appellant. 
Nearly three months after the expiration of the last policy, the house 
and furniture were destroyed by fire. Appellee testified that when the 
last policy was obtained on December 25, 1912: 

“T took notice that he had left it lapse, and I cautioned him very par- 
ticular about letting it lapse, and told him that I was cranky about in- 
surance, and to be more careful and see that it did not run out; that 
I was depending on him to keep it in force. I do not remember just 
exactly what he said in reply to that, but then he agreed to it. He 
said, ‘Yes,’ or he would look after it. The substance of what Mr. Barker 
said in reply was that he would look after it, yes; he agreed to it, or 
I would not have left it in his hands.” 


That is all the testimony adduced to sustain the allegation: 

“That there was a parol contract of insurance existing at the time 
his house and furniture burned; that said parol contract existed between 
the plaintiff and the company’s duly authorized agent.” 


And appellee further alleged: 


“That there was always from the date of the first contract of 
insurance mentioned herein a mutual understanding that the said agent, 
Willis W. Barker, was to keep plaintiff's property mentioned herein in- 
sured and protected against loss by fire, and that plaintiff has always 
been ready and willing to pay for said protection.” 

Appellee clearly shows that he had attempted to make the agent of 
appellant his agent to represent him in keeping up insurance on his house 
and furniture, and there was evidence tending to show that he was acting 
as the agent of appellant when he agreed to serve appellee. There is 
nothing to indicate that it was within the scope of his agency for appellant 
to attend to the insurance business of policy holders in the company, 
after the life of a policy had ended. It may not have been agreeable 
to appellant to reinsure appellee’s property, and there is no proof that 
appellant had any intimation of the agreement made by Barker to serve 
appellee, and certainly it could not be lawfully held liable for the breach 
of an unauthorized promise made by its agent. : 

[1] It is practically the invariable rule that the agent may not, in the 
same transaction, be at the same time the agent of two parties whose 
interests may conflict, and if an agent of a party, without his knowledge 
or consent, undertakes service for another which may conflict with the 
service of his original principal, such undertaking will not bind the 
principal. Mechem on Agency, § 1206. 

[2] If appellant had made the parol agreement relied on by appellee, 
it was clearly obnoxious to the provision of the statute of frauds that 
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no action shall be brought “upon any agreement which is not to be 
performed within the space of one year from the making thereof,” unless 
the promise or agreement or some memorandum thereof is in writing 
and signed by the party to be charged therewith or by some person law- 
fully authorized to sign the same. Rev. Stats. art. 3965. The oral con- 
tract relied on could not under any circumstances have been performed 
until the expiration of three years, for it did not call for any act on the 
part of the agent until after the expiration of the three-year policy issued 
on December 25, 1912. Light Pub. Co. v. Moore, 46 Tex. Civ. App. 259, 
101 S. W. 867, 

[3] There was no evidence of a renewal of the policy, or even a 
promise on the part of the agent to renew it, and, if such promise had been 
made, it was not shown that the agent was authorized to make it. The 
allegations and proof, when given the greatest cogency possible, show 
nothing but a promise to see that the insurance of appellee’s property 
should be attended to, and if there was a breach of that promise it was 
upon the part of Barker and not of appellant. There. was no contract 
upon the part of appellant to insure in the future, the only agreement 
sought to be proved being the individual promise of the agent. West- 
chester Fire Ins. Co. v. Robinson, 192 S. W. 793. The case cited is 
similar to this; the facts in that case, however, being more favorable to 
a recovery than in this. 

There is no merit whatever in this case, disclosed by pleadings or 
evidence, and the court erred in not sustaining exceptions to the petition 
and in not instructing a verdict for appellant. 

The judgment of the trial court is reversed, and judgment here rend- 
ered that appellee recover nothing by his action and pay all costs of this 
court as well as of the court below. 

Reversed and rendered. 


SUPREME COURT OF WISCONSIN. 


ST. PAUL FIRE & MARINE INS. CO. 
v. 
LAUBENSTEIN 


1. INSURANCE—FIRE INSURANCE—INDUCEMENT TO ISSUE 

POLICY—SUFFICIENCY OF EVIDENCE. 

In fire insurer’s action against its agent for breach of duty, evidence 
held not to support jury’s negative answer to question submitted to them 
as to whether false answers and information in application for insurance 
exerted material influence on minds of plaintiff’s officers, inducing them 
to issue policy. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


2. INSURANCE—FIRE INSURANCE—BREACH OF DUTY BY 
AGENT. 


Where applicant for fire insurance made representations false to 
knowledge of insurer’s agent, and insurer believed representations and 


* Decision rendered, Dec. 3, 1918. 169 N. W. Rep. 613. 
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relied thereon in issuing policy, and sustained damages in consequence, 
cause of action against agent was complete. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Appeal from Circuit Court,Shawano County; E. V. Werner, Judge. 
Action by the St. Paul Fire & Marine Insurance Company against 


L. G. Laubenstein. From judgment for plaintiff, and defendant appeals. 
Affirmed. 


This action was brought to recover damages growing out of an 
alleged breach of duty by the defendant as agent of the plaintiff. The 
breach of duty consisted in causing a policy of insurance to be issued by 
the plaintiff upon the property of one Anna Huntington upon her applica- 
tion, which defendant knew to be false. 

The case was here before, and is reported in 162 Wis. at page 165, 
155 N. W. 918. In the former case, after the evidence was in, the court 
directed a verdict for the defendant, dismissed the complaint, and upon 
plaintiff’s appeal the judgment was reversed, and the cause remanded for 
retrial. Upon retrial the court submitted the case to the jury on a special 
verdict, consisting of 22 questions, among others the following: 

“Question No. 2: Was the answer to the following question false, 
to wit: ‘How many acres of land do you own? Answer: 41.’ Answer: 
Yes. 

“Question No. 3: Was the answer to the following question false, 
to wit: ‘What is the cash value of your land alone? Answer: 
$800 at present.’ Answer: Yes.” 

“(b) Did the defendant know that the answer to the following ques- 
tion was false? ‘Question: How many acres of land do you own 
Answer: 41.’ Answer: Yes. 

“(c) Did the defendant know that the answer to the following ques- 
tion was false? ‘Question: What is the cash value of your land alone? 
Answer: $600—$800 at present.’ Answer: Yes.” 

“Question No. 18: Did the plaintiff, or any of its authorized officers 
authorized to accept said insurance, believe said answers and information, 
and rely upon said answers and information, in accepting and issuing 
said insurance policy? Answer: Yes. 

“Question No. 19: Did the answers to said questions and information 
in said application for msurance exert a material influence upon the 
minds of the officers of the plaintiff company authorized to accept and 
issue said insurance policy, so as to induce said plaintiff to accept said 
risk and issue said policy? Answer: No. 

“Question No. 20: Under all the facts and circumstances of this 
case, ought the officers of the plaintiff company, authorized to accept 
said risk and issue said insurance policy, to have relied upon the answers 


to said questions and information set forth in said application? Answer: 
Yes.” 


“Question No. 22: What sum did the plaintiff pay Anna Huntington 
as a loss caused by fire under said policy? Answer: $900, December 20, 
1913.” 

The court changed the answer of the jury to the nineteenth question 
from “No” to “Yes,” and ordered judgment upon the verdict as amended. 
Judgment was entered accordingly, from which this appeal was taken. 


Dillett & Winter, of Shawano, for appellant. 


Daniel H. Grady and Grady & Farnsworth, all of Portage, for re- 
spondent. 


_ Kerwin, J. (after stating the facts as above). Several errors are 
assigned which, so far as material to be considered, raise the following 
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questions: (1) Whether the court erred in changing the answer of the 
jury to the nineteenth question; (2) whether the court erred in refusing 
to find that the defendant did not act in bad faith and in refusing to find 
either good or bad faith of the defendant; (3) in refusing to set aside 
the answer of the jury to the effect that the defendant knew that the 
insured did not own 41 acres of land, and knew that the same was not 
of the value of from $600 to $800; (4) that the court erred in restricting 
the right of the defendant to introduce evidence, and unduly interfered 
with the defendant’s right to cross-examine witnesses. 

[1] 1. It is insisted that there was evidence to support the answer of 
the jury to the nineteenth question. The evidence on this finding is 
practically undisputed. There is positive evidence in the record, coming 
from the officers of the plaintiff, to the effect that the policy would not 
have been issued but for the false representations made by the defendant 
and relied upon by the officers of the plaintiff. The plaintiff had no 
other information respecting the representations than that furnished by 
defendant; hence such information is conclusively shown ‘to constitute 
the inducement for the issuance of the policy. 

There is no evidence produced on the trial sufficient to overcome 
the positive evidence of the plaintiff to the effect that the answers and 
information in the application exerted a material influence upon the minds 
of the officers of the plaintiff so as to induce plaintiff to accept the risk 
and issue the policy. We are therefore of opinion that the answer of 
the jury to the nineteenth question was contrary to the undisputed 
evidence. 

2. It is further insisted by counsel for respondent that the answer 
to the nineteenth question in any event was immaterial, therefore plaintiff 
was entitled to judgment upon the verdict regardless of this finding; and, 
further, that the representations constituted a warranty by insured, under 
section 1941—50, Stats., as it existed at the time the policy was issued 
(which section was afterwards repealed), breach of which would have 
defeated an action upon the policy had the plaintiff not been bound by the 
knowledge of its agent as to the falsity thereof. 

In view of the findings of the jury as amended by the court and 
supported by the evidence, it is unnecessary to decide, and we do not 
decide, whether the nineteenth finding was immaterial, or whether the 
representations made constituted a warranty by the insured. 

[2] It having been established by the evidence and findings that the 
representations were false, known by defendant so to be, and that in 
issuing the policy plaintiff believed the false representations to be true, 
and relied thereon in accepting and issuing the policy, and was justified 
in so doing, and that the answers to said questions and information in 
the application for insurance did exercise a material influence upon the 
minds of the officers of the plaintiff so as to induce it to accept the 
risk and issue the policy in question, and that plaintiff sustained damages 
in consequence of the false representations, a cause of action against the 
defendant was complete. St. Paul F. & M. Ins. Co. v. Laubenstein, 162 
Wis. 165, 155 N. W. 918; Krause v. Busacker, 105 Wis. 350, 81 N. W. 
406; Woteshek v. Newman, 151 Wis. 365, 138 N. W. 1000; Darlington v. 
Gates L. Co., 151 Wis. 461, 138 N. W. 72, 139 N. W. 447; First Nat. 
Bank v. Hackett, 159 Wis. 113, 149 N. W. 703. 

No error was committed in refusing to set aside the answer of the 
jury to the effect that defendant knew that insured did not own 41 acres 
of land, and knew that the same was not of the value of $600 to $800. 
There was ample evidence to support these findings. 

[3] 3. Nor did the court err in refusing to find on the question 
of good or bad faith of defendant. That issue was sufficiently covered 
by the findings submitted to the jury. 

[4] 4. It is also contended that the court erred in restricting the 
right of the defendant in the examination of witnesses, and unduly in- 
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terfered with the right of defendant’s counsel to cross-examine witnesses. 
We cannot see that there was any error under this head. The order in 
which witnesses shall be examined and cross-examined, the form of ques- 
tions, and manner in which the trial of cases shall be conducted in the 
trial court, are largely within the discretion of the court. 

We fail to find any prejudicial error in the record. 

Judgment affirmed. 


SPARKS v. NATIONAL UNION FIRE INS. CO. (No. 9522.)* 
(Court of Appeals of Georgia. Division No. 1.) 


(Syllabus by the Court.) 


INSURANCE—FIRE INSURANCE—LOCATION OF FURNITURE— 
REMOVAL BY AGENT’S PERMISSION—PROMISE TO IN- 
DORSE REMOVAL. 


Where a policy of fire insurance was issued upon certain household 
furniture “only while located, contained and stored” in a designated build- 
ing, “and not elsewhere,” and the policy further provided that “no officer, 
agent, or other representative of this company shall have the power to 
waive any provision or condition of this policy, except such as by the 
terms of this policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions no officer, agent, 
or representative shall have such power or be deemed or held to have 
waived such provisions or conditions, unless such waiver, if any, shall 
be written upon or attached hereto, nor shall any privilege or permission 
affecting the insuranc@ under this policy exist or be claimed by the insured 
unless so written or attached,” the agent representing the company when 
the policy was issued had no power fo bind the company by subséquently 
giving parol permission for the removal of the property thus insured to 
a place other than that designated in the policy; nor would the mere 
promise of such an agent, while in possession of the ‘policy, that he 
would thereafter indorse the removal thereon, be sufficient of itself to 
change the rule, where it also appears that such promise was not effectua- 
ted, and that no consent was in fact either written upon the policy or 
attached thereto, as required by its terms. 


(For other cases, see Insurance, Dec. Dig. §§ 383, 385.) 


Error from City Court of Thomasville; W. H. Hammond, Judge. 
Suit by G. C. Sparks against the National Union Fire Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


P. C. Andrews, of Thomasville, for plaintiff in error. 
C. E. Hay, of Thomasville, for defendant in error. 


* Decision rendered, 12, 1918. 97 S. E. Rep. 462. 
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HARTFORD FIRE INS. CO. v. CINCINNATI, N. O. & T. P. RY. CO.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—ACTION FOR DAMAGES BY FIRE—EVIDENCE. 


In an action by a fire insurance company against a railroad to recover 
an amount paid by it to its insured for the destruction of his house 
by fire from a locomotive, evidence that insured had paid the required 
premiums to the insurance company was properly excluded, as being irrele- 
vant and incompetent. 


(For other cases, see Insurance, Dec. Dig. § 606{1].) 
3. INSURANCE—ACTION FOR DAMAGES BY FIRE—EVIDENCE. 


In an action by an insurance company against a railroad to recover 
for a loss paid by it on the house of an insured destroyed by fire from 
defendant’s locomotives, evidence that insured had recovered from de- 
fendant an excess of the value of the property destroyed ‘above the amount 
of insurance was properly excluded as incompetent. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Circuit Court, Boone County. 

Action by the Hartford Fire Insurance Company against the Cin- 
cinnati, New Orleans & Texas Pacific Railway Company. Judgment for 
defendant, and plaintiff appeals. Affirmed. 


W. W. Dickerson, of Cincinnati, Ohio, and Chas. Strother, of Walton, 
for appellant. 

John M. Lassing and N. E. Riddell, both of Burlington, and Galvin & 
Galvin, of Cincinnati, Ohio, for appellee. e 


* Decision rendered, Dec. 3, 1918. 206 S. W. Rep. 628. 
———+@——___— 


GIFFEY v. ARIZONA FIRE INS. CO. (No. 12820.)* 
(Kansas City Court of Appeals. Missouri.) 


INSURANCE—OWNERSHIP OF PROPERTY INSURED—KNOWL- 
EDGE OF INSURER. 


If insurer’s agent was notified by insured that he had title to only 
half the insured property, insurer cannot defend action on policy on 
ground that there was a statement in the policy that insured was the 
sole owner. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


} Appeal from Circuit Court, Buchanan County; Thomas B. Allen, 
udge. 

“Not to be officially published.” 

Action by I. S. Giffey against the Arizona Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


C. C. Crow, of Kansas City, for appellant. 
Mytton & Parkinson, of St. Joseph, for respondent. 


* Decision rendered, Nov. 11, 1918. 206 S. W. Rep. 402. 
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PROFFITT MERCANTILE CO. v. STATE MUT. FIRE INS CO. 
(No. 511.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE—PROOF OF LOSS—WAIVER. 

Where upon insured’s request for blank to make out proof of claim, 
insurer told him that it would be unnecessary to make out proof of claim, 
it waived its right to such proof of claim. 

(For other cases, see Insurance, Dec. Dig. § 557.) 


2. INSURANCE— PROOF OF LOSS—WAIVER—DENIAL OF 
LIABILITY. 
Denial of liability by insurer dispenses with the necessity of insured 
filing proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from Superior Court, Avery County; Cline, Judge. 

Action by the Proffitt Mercantile Company against the State Mutual 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 
No error: 


R. W. Wall and J. W. Ragland, both of Newland, and M. W. Nash, 
of Hamlet, for appellant. 

Lowe & Love, of Banners Elk, and F. A. Linney, of Boone, for 
appellee. 


* Decision rendered, Dec. 4, 1918. 97 S. E. Rep. 476. 


PROFFITT v. STATE MUTUAL FIRE INS. CO. (No. 510.)* 
(Supreme Court of North Carolina.) 


5. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—WAIVER. 
In action on fire policy, court could not nonsuit plaintiff upon the 
ground that he had not complied with the provisions of the policy 
requiring proof of loss; there being ample evidence of a waiver of such 
stipulation on the part of defendant. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


6. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—WAIVER. 
Where company denied liability as soon as it investigated fire, and 
its agent told plaintiff that there was nothing else for him to do, and 
defendant answered complaint contending that there could be no re- 
covery upon the policy, condition of the policy requiring proof of loss 
was waived. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from Superior Court, Avery County; Cline, Judge. 
Action by M. E. Proffitt against the State Mutual Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. No error. 


* Decision rendered, Dec. 11, 1918. 97 S. E. Rep. 635. 
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J. W. Ragland and R. W! Wall, both of Newland, and M. W. Nash, 


of Hamlet, for appellant. 
Lowe & Love, of Banners Elk, and F. A. Linney, of Boone, for 


appellee. 


CONTINENTAL INS. CO. v. NORMAN. (No. 6038.)* 
(Supreme Court of Oklahoma.) 


4. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—DEMUR- 
RER TO EVIDENCE 

Where the plaintiff, in a suit for damages on a fire insurance selitee, 
alleges the making of a proper proof of loss, and where the evidence 
discloses that a proof of loss was furnished the company, accepted and 
retained by it, and no complaint made of any defects or notice given the 
insured, and the proof of loss is offered in evidence without objection on 
the part of the company, held, that a demurrer to the evidence on the 
ground that the proof of loss was defective was properly overruled. 


(For other cases, see Insurance, Dec. Dig. § 396[1].) 


Error from County Court, Stephens County; J. W. Marshall, Judge. 
Suit by R. L. Norman against the Continental Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for plaintiff in error. 
Womack & Brown, of Duncan, for defendant in error. 


* Decision rendered, Nov. 12, 1918.. 176 Pac. Rep. 211. Syllabus by the 
Court. 


LIVERPOOL & LONDON & GLOBE INS. CO., Limrtep, v. 
PARKER et At.* 


SAME v. BIGGERS et at. (Nos. 6427, 6428.)* 
(Supreme Court of Oklahoma.) 


BONDS — INSURANCE — PREMATURE ACTION:— BOND OF 
AGENT—CONSIDERATION. 
Syllabus the same as in Liverpool & London & Globe Insurance Com- 
pany, Limited, v. Richard F. Biggers, Aaron H. Eikenbury, George M. D. 
Steel, and William H. Lokey, 175 Pac. 242. (52 Ins. Law Journal 670). 


(For other cases, see Bonds, Dec. Dig. § 130, Insurance, 83[1].) 


* Decision rendered, Nov. 26, 1918. 176 Pac. Rep. 393. Syllabus by the 
Court. 
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Kane and Rainey, JJ., dissenting. 
Error from District Court, Pottawatomie County; Charles B. Wilson, 
Jr., Judge. 


Actions by the Liverpool & London & Globe Insurance Company, 
Limited, against Walter H. Parker and others, and against Richard 
Biggers and others. Judgment for defendants, and plaintiff brings error. 
Reversed and remanded. 


Scothorn, Caldwell & McRill and George B. Rittenhouse, all of 
Oklahoma City, for plaintiff in error. 

Lydick & Eggerman and W. T. Williams, all of Shawnee, for de- 
fendants in error. 


DELAWARE UNDERWRITERS et at. v. BROCK.* 
(Court of Civil Appeals of Texas. San Antonio.) 


2. INSURANCE—APPRAISALS—WAIVER BY INSURER. 


Where fire policy required appointment, in case of disagreement, of 
two disinterested appraisers, who should choose a third, such clause being 
for the benefit of the insurer, it waived such benefit by appointing an 
appraiser, who was not disinterested, but was in its employment, and it 
was no defense that the insured also appointed an interested appraiser. 


(For other cases, see Insurance, Dec. Dig. § 576[1].) 


Appeal from District Court, Bexar County; J. T. Sluder, Judge. 
Action by C. B. Brock against the Delaware Underwriters and another. 
Judgment for plaintiff, and defendants appeal. Affirmed. 


John Sehorn, of San Antonio, for appellants. 


T. G. Jackson and Ingrum & Robinson, all of San Antonio, for 
appellee. 


* Decision rendered, Oct. 23, 1918. Rehearing denied Nov. 20, 1918. 
206 S. W. Rep. 377. 


INSURANCE CO. OF NORTH AMERICA v. O'BANNON. (No.2775.)* 


(Supreme Court of Texas.) 


1. INSURANCE—FORFEITURE—TITLE OR INTEREST OF IN- 
SURED—CONSTRUCTION. 
Provisions making an insurance policy on a building void “if the 
interest of the insured be other than unconditional and sole ownership,” 
or if the building be “on ground not owned by insured in fee simple,” 


* Decision rendered, Nov. 27, 1918. 206 S. W. Rep. 814. 
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relate to time of issuance of policy, and subsequent sale of ground does 
not forfeit policy. 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—CONSTRUCTION AGAINST FORFEITURE. 

The construction of an insurance policy provision that the policy shall 
be void, if insured building be on ground not owned by the insured in 
fee, as relating to date of policy’s issue, being reasonable, should be 
adopted to avoid the never-favored forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 


3. INSURANCE—FORFEITURE—CHANGE OF INTEREST—CON- 
STRUCTION. 


Where the owner of an insured building convyed the land, reserving 
title to the building, with right to remove by a certain date, there was 
prior to such date no change of interest or title in the property, to work 
a forfeiture under a change of interest forfeiture clause. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


4. INSURANCE—CHANGE OF TITLE—FORFEITURE—INCREASE 
OF RISK. 


A fire insurance policy is not violated by a change of title not of 
a nature to increase the motive to burn, or diminish the motive to guard 
the property from loss by fire. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Error to Court of Civil Appeal of Fifth Supreme Judicial District. 

Suit by R. A. O’Bannon against the Insurance Company of North 
America. From a judgment of the Court of Civil Appeals (170 S. W. 
1055), affirming a judgment of the district court for plaintiff, defendant 
brings error. Affirmed. ‘ 


Locke & Locke, of Dallas, for appellant. 
Jones & Hassell, of Sherman, for appellee. 
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MARINE. 


UNITED STATES SUPREME COURT. 


LUCKENBACH et At. 
v. 


W. J. McCAHAN SUGAR REFINING CO. er at. (No. 51.)* 


3. INSURANCE—MARINE INSURANCE—PAYMENT OF LOSS— 
REINBURSEMENT FROM CARRIER. 


Where a bill of lading provided that the carrier should have the 
benefit of insurance, and the policies procured by the shipper contained 
the warranty by assured, “free from liability for merchandise in possession 
of any carrier, who may be liable * * * and for merchandise shipped 
under * * * stipulation that carrier may have benefit of insurance,’ 
the advancement as a loan from the insurer to the shipper, after loss, of 
amount covering damage, shipper agreeing to sue carrier, preserved 
to the insurer the right of reimbursement from carrier. 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Second Circuit. 

Libel by the W. J. McCahan Sugar Refining Company against the 
Insular Line and the Julia Luckenbach, owned by Edgar F. Luckenbach 
and others, who were impleaded. From decree for libelant, limiting the 
liability of the owners, both as against the Sugar Refining Company and 
as against the Insular Line, etc., the owners and the Insular Line appealed 
to the Circuit Court of Appeals, which modified the decree (225 Fed. 
388, 148 C. C. A. 650), and the owners petition for writ of certiorari. 
Affirmed. 


Messrs. Peter S. Carter, Charles C. Burlingham, and Roscoe H. Hup- 
per, all of New York City, for petitioners. 

Mr. J. Parker Kirlin, of New York City, for respondent Insular 
Line. 

Mr. Lawrence Kneeland, of New York City, for respondent W. J. 
McCahan Sugar Refining Co. 


BRaNnets, J’. The W. J. McCahan Sugar Refining Company shipped a 
cargo of sugar from Porto Rico to Philadelphia by the Julia Luckenbach 
which was under charter to the Insular Line, and the cargo suffered severe 
damage. In the District Court of the United States for the Southern 
District of New York,-a libel seeking damages was filed in the name of 
the shipper in personam against the Insular Line and in rem against the 
steamer. It alleged that the damages resulted from unseaworthinesg of 
the hull, existing at the commencement of the voyage. ‘The petitioners, 
owners of the ship, were impleaded. The bills of lading sued on con- 
jean a clause relieving the carrier from liability for damages arising 
rom— 


“any latent defect in hull, * * * or by unseaworthiness of the ship, 
even existing at the time of shipment or sailing on the voyage, but not 
discoverable by the exercise of due diligence by the ship owner or man- 
ager, FF” 


* Argued, Nov. 18, 1918. Decided Dec. 9, 1918. 39 S. C. Rep. 53. 
Vol. LIII—10. 
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The libel alleged that the unseaworthiness would have been discovered, 
had due diligence been exercised. The District Court so found and held 
that the libelant was entitled to recover. The damages were agreed to be 
$87,526.65, with interest, and the value of the ship and pending freight 
was found or agreed to be $66,600. The owners duly moved for limitation 
of liability. The District Court found that the damages sustained were 
occasioned without the privity or knowledge of the owners; held that they 
were entitled to limit their liability, both as against the shipper and as 
against the charterer, who claimed indemnity ; and ordered that the owners 
should pay the shipper’s claim to the extent of the value of the ship 
and pending freight, and that the balance should be paid by the Insular 
Line. 235 Fed. 388, 148 C C. A. 650. Both the owners and the Insular 
Line appealed to the Circuit Court of Appeals. That court modified the 
decree, so as to award that payment of the full amount be made to the 
shipper primarily by the steamer and the owners, and that the charterer 
should be called upon to make payment only of the deficiency, if any. 
235 Fed. 388, 148 C. C. A. 650. The case comes here on writ of certiorari 
granted on the petition of the owners. 242 U. S. 638, 37 Sup. Ct. 111, 
61 L. Ed. 540. 

It is urged, on three grounds, that the decision of the Circuit Court 
of Appeals should be reversed and that the District Court should be 
directed, either to dismiss the libel or to limit the owners’ liability to the 
value of the ship and pending freight. 

[1] First. The owners contend that both lower courts erred in 
holding that the steamer was unseaworthy at the commencement of her 
voyage and that the due diligence to make her seaworthy had not been 
exercised. The issue involved is one of fact; and no reason appears 
why the general rule should not apply, that concurrent decisions of the 
two lower courts on an issue of fact will be accepted by this court unless 
shown to be clearly erroneous. The Wildcroft, 201 U. S. 378, 387, 26 
Sup. Ct. 467, 50 L. Ed. 794; The Carib Prince, 170 U. S. 655, 658, 18 
Sup. Ct. 753, 42 L .Ed. 1181. 

[2-4] Second. The owners (and also the charterer) contend that 
the libel should be dismissed, because the shipper had already been com- 
pensated for the loss by insurance which it effected; and that the carrier 
is entitled to the full benefit of this insurance. 

The shipper had effected full insurance. The bills of lading sued 
on contain the following clause: 


“In case of any loss, detriment or damage done to or sustained by 
said goods or any part thereof for which the carrier shall be liable to 
the shipper, owner or consignee, the carrier shall to the extent of such 
liability have the full benefit of any insurance that may have been effected 
upon or on account of said goods.” 


Such a clause is valid, because the carrier might himself have nee 
against the loss, even though occasioned by his own negligence; and if 
a shipper under a bill of lading containing this provision effects insurance 
and is paid the full amount of his loss, neither. he nor the insurer can 
recover against the carrier. Phoenix Insurance Co. v. Erie & Western 
Transportation Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 873; Wager 
v. Providence Insurance Co., 150 U. S. 99, 14 Sup. Ct. 55, 37 L. Ed. 
1013. In the case at bar, the shipper has ‘received from the insurance 
companies an amount equal to the loss; but it is contended that the 
money was received as a loan or conditional payment merely, and that, 
therefore, the carrier is not relieved from liability. The essential facts 
are these: 

The policies under which the shipper was insured contained the fol- 
lowing, or a similar, provision: 


“Warranted by the assured free from any liability for merchandise 
in the possession of any carrier or other bailee, who may: be liable for 
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any loss or damages thereto; and for merchandise shipped under a bill 
of lading containing a stipulation that the carrier may have the benefit 
of any insurance thereon.” 


The situation was, therefore, this: The carrier (including in this 
term the charterer, the ship, and the owners) would, in no event be 
liable to the shipper for the damages occasioned by unseaworthiness, unless 
guilty of negligence. The insurer would, in no event, be liable to the 
shipper, if the carrier was liable. In case the insurer should refuse to 
pay until the shipper had established that recovery against the carrier 
was not possible prompt settlement for loss (which is essential to actual 
indemnity and demanded in the interest of commerce) would be de- 
feated. If, on the other hand, the insurers should settle the loss, before 
the question of the carrier’s liability for loss had been determined, the 
insurer would lose the benefit of all claims against the carrier, to which 
it would be subrogated in the absence of a provision to the contrary in 
the bill of lading (The Potomac, 105 U. S. 630, 634, 26 L. Ed. 1194), and 
the carrier would be freed from liability to any one. In order that the 
shipper should not be deprived of the use of money which it was entitled 
to receive promptly after the loss, either from the carrier or from the 
insurers, and that the insurer should not lose the right of subrogation, 
agreements in the following (or similar) form were entered into between 
the insurers and the shipper: 

“New York, Aug. 15, 1912. 

“Received from the Federal Insurance Company, twenty-three hundred 
four and 16/100 dollars, as a loan and repayable only to the extent of 
any net recovery we may make from any carrier, bailee or others on 
account of loss to our property (described below) due to damage on S/S 
Julia Luckenbach from Porto Rico/ Philadelphia, on or about ‘ 
19—, or from any insurance effected by any carrier, bailee or others on 
said property, and as security for such repayment we hereby pledge to- 
the said Federal Insurance Company, the said recovery and deliver to them 
duly endorsed the bills of lading for said property and we agree to enter 
and prosecute suit against said railroad, carrier, bailee, or others on 
said claim with all due diligence at the expense and under the exclusive 
direction and control of the said Federal Insurance Company. 

“The W. J. McCahan Sugar Refining Co., 

“$2,304.16 R. S. Pomeroy, Treasurer. 

“Description of property: Sugar.” 


Upon delivery of this and similar agreements, the shipper received 
from the insurance companies, promptly after.the adjustment of the loss, 
amounts aggregating the loss; and this libel was filed in the name of 
the shipper, but for the sole benefit of the insurers, through their proctors 
and counsel, and wholly at their expense. If, and to the extent (less 
expenses) that, recovery is had the insurers will receiev payment or be 
reimbursed for their so-called loans to the shipper. If nothing is re- 
covered from the carrier, the shipper will retain the money received by 
it without being under obligation to make any repayment of the amounts 
advanced. Jn other words, if there is no recovery here, the amounts 
advanced will operate as absolute payment under the policies. 

Agreements of this nature have been a common practice in business 
for many years. Pennsylvania Railroad Co. v. Burr, 130 Fed. 847, 65 C. 
C. A. 331; Bradley v. Lehigh Valley Railroad Co., 153 Fed. 350, 82 C. C. A. 
426. It is clear that if valid and enforced according to their terms, they 
accomplish the desired -purpose. They supply the shipper promptly with 
money to the full extent of the indemnity or compensation to which he 
is entitled on account of the loss; and they preserve to the insurers the 
claim against the carrier to which by the general law of insurance, in- 
dependently of special agreement, they would become subrogated upon 
payment by them of the loss. The carrier insists that the transaction, 
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while in terms a loan, is in substance a payment of insurance; that to 
treat it as if it were a loan, is to follow the letter of the agreement 
and to disregard the actual facts; and that to give it effect as a loan 
is to sanction fiction and subterfuge. But no good reason appears either 
for questioning its legality or for denying its effect. The shipper is 
under no obilgation to the carrier to take out insurance on the cargo; 
and the freight rate is the same whether he does or does not insure. 
The general law does not give the carrier, upon payment of the shipper’s 
claim, a right by subrogation against the insurers. The insurer has, on the 
other hand, by the general law, a right of suborgation against the carrier. 
Such claims, like tangible salvage, are elements which enter into the 
calculations of actuaries in fixing insurance rates; and, at least in the 
mutual companies, the insured gets some benefit from amounts realized 
therefrom. It is essential to the performance of the insurer’s service, 
that the insured be promptly put in funds, so that his business may be 
continued without embarrassment. Unless this is provided for, credits 
which are commonly issued against drafts or notes with bills of lading 
attached, would not be granted. Whether the transfer of money or 
other thing shall operate as a payment, is ordinarily a matter which is 
determined by the intention of the parties to the transaction. Compare 
The Kimbali, 3 Wall. 37, 44, 18 L. Ed. 50. ‘The insurer could not have 
been obliged to pay until the condition of their liability—i. e., nonliability 
of the carrier—had been established. The shipper could not have been 
obliged to surrender to the insurers the conduct of the litigation against 
the carrier, until the insurers had paid. In consideration of securing then 
the right to conduct the litigation, the insurers made _the advances. 
It is creditable to the ingenuity of business men that an arrangement 
should have been devised which is consonant both with the needs of 
commerce and the demands of justice. 

[5] Third. The owners contend that, under section 4283 of the 
Revised Statutes (Comp. St. 1916, § 8021) and section 18 of the. Act 
of June 26, 1884, c. 121 (23 Stat. 57 [Comp. St. 1916, § 8028]), their 
liability should have been limited to the value of the ship and her pending 
freight; because the District Court found that her unseaworthiness was 
without their privity or knowledge; and this finding was not disturbed 
by the Circuit Court of Appeals. But the liability of the owners sought 
to be enforced here is one resting upon their personal contract; and to 
such liabilities the limitations acts do not apply. Pendleton v. Benner 
Lie, 246 U. S. 353, 38 Sup. Ct. 330, 62 L. Ed. 770. 

[6, 7] It is also urged that, as between the owners and the Insular 
Line, the original warranty. of seaworthiness was exhausted upon delivery 
of the ship to the charterers and that the maintenance clause relied upon 
does not import a warranty of seaworthiness at the commencement of 
each voyage under a time charter, but_merely an obligation to pay the 
expense of keeping her hull and machinery in repair throughout the 
service. Neither the language of the clause nor the character of time 
charters afford support for this contention. The charter of the vessel 
states clearly that, the vessel “being, on her delivery, tight, staunch [and] 
strong,” the owners will “maintain her in a throughly efficient state in 
hull and machinery for and during the service”’—not pay the expense of 
maintaining her. This duty to maintain the vessel in an efficient state 
is imposed by the contract, because a time charter, like a charter for a 
single voyage, is not a demise of the ship. In both, the charterer is 
without control over her repair and maintenance. In operations under 
each the charterer becomes liable to shippers without limitation for losses 
due to unseaworthiness discoverable by the exercise of due diligence on 
the part of the owners; and in each case he requires for his protection 
a warranty, without limitation, of seaworthiness at the commercement 
of every voyage. Compare The Burma, 187 Fed. 94, 110 C. C. A. 330; 
Whipple v. Mississippi & Yazoo Packet Co. (D. C.) 34 Fed. 54; Mclver 
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& Co., Ltd., v. Tate Steamers, Ltd., [1903] 1 K. B. 362; Park v. Duncan 
& Sons, 35 Scottish Law Reporter, 378. If Giertsen v. Turnbull & Co., 
45 Scottish Law Reporter, 916, strongly relied upon by the owners, is 
inconsistent with this view, it should be disregarded. 

[8] Fourth. The vessel was owned 54/80ths by Edgr F. Luckenbach, 
as sole trustee of the estate of Lewis Luckenbach; 10/80ths by Edgar F. 
Luckenbach individually; and 16/80ths by John W . Weber and Hattie 
W. Luckenbach, executors of the estate of Edward Luckenbach. All of 
these parties were impleaded as owners. The charter party was signed 
only by “Estate of Lewis Luckenbach, per Edgar F. Luckenbach, Trustee” ; 
but it was admitted by all the petitioners that Edgar F. Luckenbach, 
Trustee, in so signing the charter party, acted for all the owners and 
intended to bind all. The decree in the District Court declares that 
libelant was entitled to recovery “from the respondents Edgar F. Lucken- 
bach et al., her owners.” The decree in the Circuit Court of Appeals 
adjudged (presumably through inadvertence) that the payment should be 
made by “the estate of Luckenbach.” The right to recover against all 
the owners, for the full amount, in case any of them was so liable was not 
controverted. 

{The decree of the Circuit Court of Appeals should be modified so 
as to render all the owners liable. Compare Pendleton v. Benner Line, 
246 U. S. 353, 38 Sup. Ct. 330, 62 L. Ed. 770. As so modified, the decree 


is affirmed. 
ao 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


FIREMEN’S FUND INS. CO. 
v. 


TROJAN POWDER CO. (No. 3037.)* 


1. INSURANCE—MARINE INSURANCE—LIABILITY FOR FOR- 
WARDING CHARGES. 


Where the contract of affreightment authorized the carrier in case of 
stranding to forward by another ship, and charge extra compensation 
therefor, which contingency happened, the cargo-insurer, which, although 
exempted from particular average, contracted to pay special forwarding 
charges for which it would otherwise be liable, held liable for the extra 
cost of forwarding. 


(For other cases, see Insurance, Dec. Dig. § 488.) 


3. INSURANCE — MARINE INSURANCE — “PARTICULAR 

CHARGE.” 

By the law and custom of England, when in consequence of a peril 
insured against the voyage cannot be accomplished in the original ship, 
the cargo underwriter is liable for the excess expense of forwarding by 
another vessel as a “particular charge.” 


(For other cases, see Insurance, Dec. Dig. § 488.) 


* Decision rendered, October 7, 1918. 253 Fed. Rep. 305. 
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4. ae INSURANCE—CONSTRUCTION OF 


A clause of a marine cargo policy, “Freight warranted free from any 
claim consequent upon loss of time, whether arising from peril of the 
sea or otherwise.” does not apply to excess freight paid for forwarding on 
stranding of the ship, for which the insurer is otherwise liable. 


(For other cases, see Insurance, Dec. Dig. § 488.) 


In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action at law by the Trojan Powder Company against the Firemen’s 
Fund Insurance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


This action was brought upon a policy of marine insurance issued upon 
6,000 cases of explosives shipped by the plaintiff in the action, defendant 
in error here, by the steamer Pleiades, of the California Atlantic Steam- 
ship Company, from San Francisco to Balboa, Isthums of Panama, under 
a contract of carriage which provided that the freight, whether prepaid 
or to be collected, was to be considered as earned, vessel or goods lost, 
or not Jost, at any stage of the transit, and that, on the happening of any 
of the contingencies mentioned in the contract of shipment, .the carrier 
was to have the right to forward the freight to the port of destination 
on its own ship, and should receive extra compensation therefor, whether 
performed by its own vessels or those of others, among which contin- 
gencies were stranding, straining, and any accident or perils of the sea. 
The plaintiff repaid the freight, amounting to $4,950, and the Pleiades 
left San Francisco on her voyage with the explosives on board, but was 
stranded off the coast of Mexico on the 16th of August, 1912, and was 
then .and there, together with her cargo, in danger of becoming a total 
loss. The plaintiff then undertook to abandon the said goods, which 
abandonment the defendant insurer refused to accept. "The ship was 
subsequently floated, but because of her damaged condition was unable to 
proceed upon her voyage, and was taken back to San Francisco for re- 
pairs, where her cargo, including the insured explosives, was discharged 
into lighters. The repairs on the vessel were not completed until Decem- 
ber 27, 1912. The explosives so shipped and insured had been sold to the 
Panama Canal Commission for use in the building of the canal, with the 
right on the part of the commission to refuse to receive the shipment if 
it did not arrive within a fixed time, and there being no other market 
at that place, it was therefore important for the shipper to get the ex- 
plosives to their destination. To do so it was compelled to, and did, 
on October 15, 1912, reship the said goods on another steamer of the 
same carrier, called Mckinaw, for which transportation it was compelled 
to and did pay to the steamship company additional freight in the sum 
of $4,050, for which latter sum the plaintiff brought the present action 
against the present plaintiff in error, the latter having refused payment 
on demand. 

The insurance was in the sum of $35,000 upon the explosives laden 
on board the Pleiades for the voyage first mentioned, and it was expressly 
agreed that the insurance should commence at the time the goods should 
be laden on board the ship and continue until safely landed at Balboa. 
The policy also contained the usual “sue and labor” clause, and these 
further provisions: ‘And touching the adventures and perils which the 
said company is content to bear and does take upon itself in the voyage 
so insured as aforesaid, they are of the seas, * * * restraints and 
detainments of all kings, princes, and people, of what nation, condition, 
or quality soever, * * * and of all other perils, losses, and misfortunes 
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that have or shall come to the hurt, detriment, or damage of the afore- 
said subject-matter of this insurance or any part thereof. * * * Gen- 
eral average payable as per foreign statement or per York-Antwerp 
Rules of 1890, if in accordance with the contract of affreigtment. * * * 
It is hereby agreed that the rights of assured shall not be prejudiced by 
the insertion in the bill of lading of the London Conference Rules of 
Affreightment 1893, or of the following clause: ‘The act of God, perils 
of the sea, * * * restraint of princes, rulers and people, collisions, strand- 
ing, and other accidents of navigation excepted, even when occasioned by 
the negligence, default, or error in judgment of the pilot, master mariners, 
or other servants of the shipowners.’ Warranted free from average 
unless general, or the ship or craft be stranded, sunk, or burnt, each 
craft or lighter being deemed a separate insurance. Underwriters, not- 
withstanding this warranty, to pay for * * * any special charges for 
warehouse rent, reshipping, or forwarding for which they would other- 
wise be liable. * * * All questions of liability arising under this 
policy are to be governed by the laws and customs of England. * * * 
l‘reight warranted free from any claim consequent upon loss of time, 
whether arising from a peril of the sea or otherwise. * * *” 


McCutchen, Olney'& Willard, Edward J. McCutchen, and Ira A. 
Campbell, all of San Francisco, Cal., for plaintiff in error. ; 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for defendant in error. 


Before Gilbert, Ross, and Hunt, Circuit Judges. 


Ross, Circuit Judge (after stating the facts as above). [1] It is 
obvious that the contract of affreightment evidence by the bill of lading 
lay at the foundation of the insurance, the liability of the insurer to be 
governed by the laws and customs of England. It is conceded by the 
defendant in error that its recovery cannot be sustained on the “sue 
and labor” clause of the policy, since the reshipment freight charge 
for which the suit was brought was not paid by it in order to prevent 
the explosives insured from being lost by reason of any impending peril ; 
but its contention is that in consequence of a peril insured against, 
that is to say, the stranding of the ship, the voyage insured was threatened 
with frustration, and the expense of reshipping the explosives was in- 
curred to prevent such frustration. That the Pleiades was stranded, and 
the completion of her voyage thereby rendered impossible, is not questioned ; 
nor is the further fact that the necessary repairs upon her were not 
completed until December 27, 1912—nearly four months subsequent to the 
interruption of the voyage insured. 

[2] Neither by the law of England, as we understand it, nor by the 
contract of the parties, was the shipper obliged to wait for such a 
length of time before seeking to get its explosives to their destination. 
Respecting the law, the complaint in the case alleges, and the answer 
thereto admits, that it is the law of England that if, by reason of damage 
to the ship, she cannot be repaired without a very great loss of time, 
the master is at liberty to procure another ship to transport her cargo to 
the place of destination; and by the contract of shipment in the instant 
case the carrier was given the right to forward the explosives to their 
destination, either by one of its own vessels or that of another, together 
with the right to receive extra compensation therefor. That this contract 
carrier did so forward this freight by another of its own ships on 
October 15, 1912, and demand and receive from the plaintiff in the case 
additional compensation therefor in the sum of $4,050, for which the 
latter recovered judgment in the court below, is also a fact clearly shown 
by the record, and is, indeed, undisputed. 

[3] As has already been said, it is conceded that the plaintiff was 
not entitled to recover under the “sue and labor” clause of the policy, 
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and for the reason that has been stated. “But we understand the re- 
shipment charge in such a case as the present to be recoverable from 
the insurer, both by the established law as well as the established custom 
of England, as a “particular charge,” as distinguished from a es 
average”; for in Arnould on Marine Insurance (8th Ed.) § 869, vol. 2, 
it is said : 

“Another class of losses, which, though not specially enumerated in the 
policy, are nevertheless recoverable, thereunder, is that which is embraced 
under the term ‘particular charges.’ The distinction between ‘particular 
charges’ and ‘particular average’ was first definitely established in our 
courts in Kidston v. Empire Insurance Co. [k], where the jury, after 
hearing the evidence of several average adjusters and other witnesses, 
found that there was in the business of marine insurance a well-known 
and definite meaning affixed by long usage to the term ‘particular average,’ 
as distinguished from the term ‘particular charges’—viz., that ‘particular 
average’ denotes actual damages done to or loss of part of the subject- 
matter of insurance, but that it does not include any expenses or charges 
incurred in recovering or preserving the subject-matter of insurance, and 
that expenses incurred in warehousing and forwarding goods are not 
‘particular average, but are termed ‘particular charges.’ Accordingly 

_ section 64, subsection 2, of the Marine Insurance Act states that ‘ex- 

penses incurred by or on behalf of the assured for the safety or pre- 
servation of the subject-matter insured, other than general average and 
salvage charges, are called particular charges. Particular charges are 
not included in particular average’ [1]. (They are recoverable from under- 
writers when incurred after the arising of a peril insured against, in 
order to prevent such peril causing a loss for which the underwriters 
would be liable, if it were so caused. In this event they are charges 
incurred ‘in and about the defense and safeguard’ of the subject-matter 
of insurance, within the suing and laboring clause. In certain cases 
they may also be recoverable from underwriters, apart from the suing and 
laboring clause, as losses occasioned by a peril insured against when they 
have been necessarily incurred in consequence of such a peril—as, for 
example, expenses of warehousing and forwarding cargo [m], when a 
peril insured against has occasioned the necessity of such expenditure 
[n]"—the small letters in brackets referring to notes citing the cases re- 
ferred to by the author. 

Again, in section 214, vol. 1, 8th Ed., of the same author, it is said: 


“When, in consequence of a peril insured against, the voyage cannot 
be accomplished in the original ship, it seems that the excess of the 
expense to which the owner of the goods is put in bringing them to their 
destination over the freight which he would have had to pay in the 
ordinary course is a loss directly due to such peril. The practice of un- 
derwriters has been to pay such excess as particular charges [e], and 
as one of the objects of an insurance on goods is to guarantee that the 
goods shall reach their destination, it is submitted that this practice is 
correct in principle [f]. It is certainly not inconsistent with the pro- 
visions of the Marine Insurance Act [g].” 

It thus appears not only that, both by the law as well as the pre- 
vailing custom of England, the underwriter in such a case as we have 
here is required to pay, as a “particular charge,” the excess of expense 
to which the owner of the goods was put ‘in order to get them to their 
destination, but we have the further declaration of the distinguished 
author that the practice is correct in principle and in no wise inconsistent 
with the provisions of the English Marine Insurance Act. 

Counsel for the plaintiff in error refer particularly to section 64 of 
the later act and conclude therefrom that “particular charges partake of 
the nature of recoveries under the ‘sue and labor’” clause, and are 
subject to the rule that governs claims under that clause. We do not 
so understand the law. It is true that by the express declaration of 
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the English statute particular charges are not included in particular 
average. The language of the section cited is as follows: 


“(1) A particular average loss is a partial loss of the subject-matter 
insured, caused by a peril insured against, and which is not a general 
average loss. 

“(2) Expenses incurred by or on behalf of the assured for the 
safety or preservation of the subject-matter insured, other than general 
average and salvage charges, are called particular charges. Particular 
charges are not included in particular average.” 

We are unable to see from this that any inference should be drawn, 
as contended for the plaintiff in error, that particplar charges should 
be likened to claims under the ordinary “sue and labor” clause, to sustain 
which it is necessary to show that the recovery sought was expended in 
order to prevent the insured property from being lost by reason of an 
impending peril insured against, and which “sue and labor” clause was ° 
expressly inserted in the policy in suit. On the contrary, Mr. Arnould, 
as has been shown, lays it down not only as the law but also the custom 
of England that particular charges include “another.class of losses, which, 
though not specially enumerated in the policy, are nevertheless recoverable 
thereunder” when, as in the present case, the loss was occasioned by a 
peril insured against and when necessarily incurred in consequence of 
such peril. 

The cases particularly relied upon by counsel for the plaintiff in 
error in support of* their contention are Great Indian Peninsular Ry. 
Co. v. Saunders, 101 English C. L. R. 41, and Booth v. Gair, 15 Com. 
Bench Reps. (N. S.) 290, and they say that in the former the policy in- 
volved was practically indentical with the policy involved in the present 
case. In that statement we think counsel clearly in error. In that case 
certain rails were shipped by the plaintiff by the ship Bombay on a 
voyage to Kurrachee or Bombay, for a certain sum paid in advance, 
ship lost or not lost—the plaintiffs having insured themselves by a 
policy in the ordinary form of a Lombard Street policy on the rails, 
“valued at £4500, warranted free from particular average, unless the 
ship be stranded, sunk, or burnt.” The ship was by perils of the seas 
disabled, and obliged to put into Plymouth, England, in such a state 
that she was not worth repairing; but she was neither stranded, sunk, 
nor burnt. The rails were saved and were sent on other vessels to their 
destination, and in order to forward them to their destination it was 
necessary to pay freight to the extent of £825. 11s. 7d. /The latter, the 
court said, “was an extra expense incurred by the shippers of the goods 
in consequence of the sea risk which had frustrated the voyage of the 
Bombay; and the question we have to determine is whether the insured 
can recover this sum on a policy containing” the warranty that has been 
mentioned. The court held that the warranty in that case was equivalent 
to a stipulation against total loss and general average only, and con- 
sequently included expenses incurred in relation to the goods, and further 
held that the expenses there paid by the owner for the purpose of for- 
warding the rails to their destination at a time when they were not in any 
peril of total loss, either actual or constructive, were not recoverable 
under the “sue and labor” clause which the policy there.involved also 
contained. 

That case was followed by Booth v. Gair, in which bacon was insured 
upon a voyage from Liverpool to New York, “free from average unless 
general, or the ship were stranded, sunk, or burnt.” The vessel on 
her way, by perils of the sea, but without being stranded, sunk, or burnt, 
became disabled and put into Bermuda, where she was constructively 
totally lost. The bacon was landed in specie and was not totally lost, 
constructively or otherwise. No expenses appeared to have been in- 
curred in saving the goods from a total loss, which was negative; but 
certain expenses were incurred in the way of extra freight, transship- 
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ment, warehousing, surveying, and cooperage, all of which were treated as 
expenses of forwarding the goods. It was in that case further proved that 
it was the practice of underwriters on goods to pay such expenses under 
like circumstances under the name of particular charges. The judgment was 
for the underwriters upon the ground that what the master did was in 
discharge of his duty in ordinary course, and that there was no peril 
creating a risk of a total loss from which the underwriter was saved 
by the expenses there in question. 

What is above said regarding the cases of Great Indian Peninsular 
Railway Co. v. Saunders and Booth v. Gair is substantially taken from 
the opinion in the subsequent case of Kidston v. Empire Marine Ins. 
Co., L. R. I. C. P. 535 (14 Eng. Rul. Cases, 247), which latter case 
was an action upon a policy on charter freight, which included the 
usual suing and laboring clause, and the following warranty: 


“Warranted free from particular average, also from jettison, unless 
the ship be stranded, sunk, or burnt.” 

The cargo was guano, at a freight payable on arrival at the port 
of discharge, shipped from the Chincha Island to the United Kingdom, 
by a vessel which, on going around Cape Horn, suffered damage so 
serious that she had to put into Rio, and was accordingly sold. The 
plaintiffs in the action gave no notice of abandonment, but, the guano 
having been landed and warehoused at Rio, the master procured another 
vessel to carry it to Bristol for an agreed price, which the plaintiff paid, 
receiving from the owners of the cargo the full charter freight. The 
master also incurred certain expenses for landing, warehousing, and 
reloading the guano at Rio. The action was brought to recover the 
expenses of transshipment and forwarding. In holding that the plaintiffs 
were entitled to recover, under the suing and laboring clause of the 
policy, the expenses so incurred and the freight, notwithstanding there 
had been no abandonment, and that the application of the suing and 
laboring clause was not excluded by the warranty against particular 
average, the court said, among other things: 

“The word ‘average,’ so far from being a term of art (except in so 
far as according to the evidence ugage may have limited its meaning to 
loss or damage to the goods themselves), or a word with a rigid or 
unchanging signification necessarily including expenses in the defense 
or safeguard of the subject-matter insured, is a word used in a great 
variety of phrases as applicable to different subjects-matter, and not 
with any fixed or settled application. It would be tedious to go through 
the various uses to which it is applied; and we need not do more than 
refer to the instances cited in argument, and more especially to the very 
learned note of Mr. Maclachlan in Arnould on Insurance (3d Ed., vol. 
2, p. 739). Amongst the various uses to which the word has been applied, 
no doubt, that of ‘small expenses’ is one, as in the usual clause in .a 
charter party. So, in the case of insurance itself, expenses must often 
be taken into account in determining whether there has been a loss or 
not, but only because a thing is lost in insurance law which cannot be 
got back, except at an expense equal to its value when recovered. The 
question here, however, is not as to the extension of which the term 
‘average’ is capable, but of the sense in which it ought to be understood 
in the particular context with which it is to be reconciled, and if possible 
read so that effect may be given to every provision in the instrument. 
Nor is it to be forgotten that the suing and laboring clause, which for 
the reasons already given specially provides for this case, has been allowed 
to remain a part of the policy, and that a special provision as to a par- 
ticular subject-matter is to be preferred to general language, which 
might have governed in the absence of such special provision. Generalia 
specialibus non derogant. Specialia generalibus derogant. In our opinion, 
quite apart from usage, the true construction of the policy, as reconciling 
and giving effect to all its provisions, is that the warranty against 
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particular average does no more than limit the insurance to total loss 
of the freight by the perils insured against, without reference to ex- 
traordinary labor or expense which may be incurred by the assured in 
preserving the freight from loss, or rather from becoming due, by reason 
of the operation of perils insured against, and that the latter expenses 
are specially provided for by the suing and laboring clause, and may be 
recovered thereunder.” 


In distinguishing and holding inapplicable to the case then before 
the court the cases of Great Indian Peninsula Ry. Co. v. Saunders and 
Booth v. Gair, the court in Kidston v. Empire Marine Ins. Co. further 
said that before those decisions— 


“the liability of the underwriters appears to have been universally ad- 
mitted and acted upon, even in the cases where the expenses were in- 
curred to forward goods existing in specie at the port of distress, and 
warranted free from particular average, so that no liability could accrue 
to the underwriters by their not being forwarded.” 


We think that neither of the three English cases above referred 
to is applicable to the case we have here, for the reason that, the 
Pleiades having been stranded, this case is brought within the exception 
to the warranty clause of the policy in suit, and for the further reason 
that that clause is followed by the express provision that the underwriters, 
notwithstanding the warranty, would pay “any special charges for ware- 
house rent, reshipping, or forwarding for which they would otherwise 
be liable.” Nor are we able to sustain the contention of the plaintiff 
in error that the stranding of the Pleiades was not the proximate cause 
of the extra expense to which the insured was necessarily put. It was, 
as we view it, the sole cause. 

[4] We have had some doubt as to whether the insured is not pre- 
cluded from recovery by that clause of the present policy which reads: 


“Freight warranted free from any claim consequent upon loss of 
time whether arising from a peril of the sea or otherwise.” 


The cases relied upon in support of the point are Taylor v. Dunbar, 
4 Com. Pleas L. R. 206, and Russian Bank for Foreign Trade v. Excess 
Insurance Company, Limited, The Times Law Reports, 383, and subdivi- 
sion (b), § 55, of the English Marine Insurance Act of 1906, which reads: 


“Unless the policy otherwise provides the insurer on ship or goods 
is not liable for any loss proximately caused by delay, although the delay 
be caused by a peril insured against.” 


In the two decisions cited the loss sued for was occasioned by 
damage—in the one case to meat, and in the other to barley—resulting 
from delay in transit, to which loss the warranty relied upon directly 
applied. In the present case, however, the action is not based upon 
any loss growing out of any damage to any of the property insured, for 
there was none; its sole basis is the excess freight the insured was 
compelled to pay to the carrier to get the rails transported to their 
destination, which forwarding charges this policy as has been shown, 
expressly provides the insurer should pay. We therefore think the cases, 
as well as the the statutory provision cited, inapplicable to the present case. 

The judgment is affirmed. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF COLORADO. 


UNITED STATES CASUALTY CO. 
v. 
ELLISON. (No. 9020.)* 


1. INSURANCE — ACCIDENT INSURANCE—‘PASSERGER”—‘EM- 

PLOYEE”—“CARRIER”—‘PUBLIC CONVEYANCE.” 

Where insured attorney for railroad, was injured on the railroad 
while riding in automobile rebuilt to run on rails, held; that railroad 
was at the time acting as a “carrier,’ that the car was a “public con- 
veyance,” and that plaintiff was a “passenger and not an “employee” 
within accident policy covering injury sustained while insured was a 
passenger and in or on a public conveyance provided by a common carrier 
for passenger service. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Carrier; Employee; Passenger; Public Conveyance.) 


2. INSURANCE—ACCIDENT INSURANCE—“PASSENGER.” 


That plaintiff was traveling on a pass at time of the injury would not 
change his status as a “passenger” within terms of accident policy. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


3. INSURANCE—ACCIDENT INSURANCE—*PASSENGER.” 


Where insured, injured while riding in automobile of railroad com- 
pany rebuilt so as to run on rails, was on business of his profession that 
a part of the business was for the railroad company did not make him 
any less a passenger within terms of accident policy. 


(For other cases, see Insurance, Dec. Dig. § 452.) 
White, J., dissenting. 


Error to District Court, El Paso County; W. S. Morris, Judge. 
Action by Robert S. Ellison against the United States Casualty 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


R. L. Holland and George W. Bierbauer, both of Colorado Springs, 
for plaintiff in error. 

Ira Harris, of Colorado Springs, and Robert S. Ellison, of Denver, 
for defendant in error. 


Upon petition for rehearing, Mr. Justice White withdraws his con- 
currence in department opinion heretofore announced. That opinion 
is therefore withdrawn, and this opinion of the court en banc: substituted 
in lieu thereof: 


Teter, J. Plaintiff in error seeks to reverse a judgment against it, 
rendered in an action by defendant in error on an accident insurance 
policy. 


* Decision rendered, June 3, 1918. On rehearing en Bank. Dec. 2, 1918. 
176 Pac. Rep. 279. 
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The policy covered injury sustained “while the insured was a pass- 
enger and was in or on a public conveyance provided by a common 
carrier for passenger service,” and the case turns upon the question 
of whether or not plaintiff’s injury was sustained under the conditions 
thus stated. 

It appears that, some weeks before plaintiff was injured, the railroad 
company, which operated the line between Colorado Springs and Cripple 
Creek, put in operation on said line an automobile rebuilt so as to run 
on the rails. Defendant in error was attorney for said company, on a 
salary, but not devoting his time exclusively to the company’s business, 
and having offices apart from the company’s offices. On the day of 
the accident, he boarded this automobile at Colorado Springs to go to 
Cripple Creek to attend to some business for the railroad company and 
for one or two other clients. When the car was within the limits of 
Cripple Creek, it was run into by a freight engine, and the defendant in 
error was thrown out and seriously injured. 

[1] For the plaintiff in error it is contended that the injury was 
not sustained in the manner which the policy prescribes as a condition 
of recovery, for the reason, first, that the railroad company was not at 
the time acting as a common carrier in operating the motor car, and, 
second, because said car was not at the time a public conveyance. It 
is also urged that defendant in error was an employee of the company, 
and not a passenger. 

The cause was tried to the court, and evidence was introduced’ on 
both sides as to the use 6f the motor car, its mode of operation, etc. There 
was no substantial conflict on these matters; the evidence showing that, 
although the car was used largely for the convenience of the officers of 
the company, it was used also for the conveyance of passengers for hire. 
The evidence was sufficient to support the court’s finding against defendant 
on both of these points. , 

[2] It is not material that defendant in error was traveling on a 
pass issued by the company, since that fact did not change his status as 
a passenger, nor relieve the company of its duty to him as a passenger. 
This point is too well settled to require the citation of authorities. 

Cases are cited to support the contention that defendant in error was 
an employee of the company, and hence not a passenger; but they do 
not apply to the facts in this case. While attorneys have in some 
cases been held to come within the term “employees,” when, in court 
orders, etc., it clearly appeared that such was the intent, the cases are 
numerous in which it has been held that attorneys are not employees in 
the ordinary sense of that term. 

[3] Defendant in error was on his way to Cripple Creek on business 
of his profession, and the fact that a part of that business was for 
the railroad company did not make him any the less a passenger on the 
company’s car while en route to the point where he was to transact such 
business. ‘ 

We are of the opinion that the case was correctly determined, and 
the judgment is, accordingly, affirmed. 

Judgment affirmed. 


Hill, C. J., concurs. 
White, J., dissents. 
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SUPREME COURT OF IOWA. 
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RILEY 


wv. 


v. 


INTER-STATE BUSINESS MEN’S ACC. ASS’N. (No. 31894.)* 


INSURANCE — ACCIDENT—CONSTRUCTION OF POLICY— 
“POISON VOLUNTARILY OR INVOLUNTARILY TAKEN.” 


Under accident policy exempting insurer from liability where death 
results from “poison voluntarily or involuntarily taken,’ where insured 
died from taking medicine containing, by mistake, strychnine, there could 
be no recovery. 


| (For other cases, see Insurance, Dec. Dig. § 457.) 


Appeal from District Court, Linn County; Milo P. Smith, Judge. 
Action upon an accident policy. Judgment for defendant. Affirmed. 


Tourtellot, Donnelly & Swab, of Cedar Rapids, and Edwards, Longley, 
Ransier & Smith, of Waterloo, for appellant. 
Dunshee, Haines & Brody, of Des Moines, for appellee. 


STEvENS, J. This case is before us on a second appeal. A demurrer 
to plaintiff's petition was sustained by the district court, and judgment 
entered against plaintiff for costs. Upon appeal an opinion affirming the 
1 judgment was first filed. 152 N. W. 617. Upon rehearing, a different 
1] conclusion was reached and the judgment reversed. 177 Iowa, 449, 159 

N. W. 203. A substituted petition was then filed, and a trial had upon 
the merits, resulting in the dismissal of plaintiff’s petition and judgment 
in favor of the defendant for costs. The case was tried upon an agreed 
statement of facts from which it appears that the insured, on January 16, 
1912, went to a drug store in Germania, Iowa, owned and conducted by 
one Dr. T. S. Waud, a regularly licensed and practicing physician and 
surgeon, and stated to him that he was still suffering from a bowel 
trouble, for the alleviation of which he had previously obtained Squibb’s 
Cholera Mixture, and requested Dr. Waud to mix him up a “hot one,” 
by which the doctor understood him to mean a strong dose of Squibb’s 
Cholera Mixture. The mixture was poured by the druggist into a gradute, 
from which the same was drunk by deceased. 

It is further stipulated that Squibb’s Cholera Mixture did not 
contain strychnine, or other drug producing the effect thereof, but that 
it did contain tincture of opium and chloroform, both of which are 
poisonous. In less than an hour after taking the mixture, insured went 
into convulsions and died. It is conceded his death was due to poison 
from strychnine received in the mixture. The presence of strychnine in 
the mixture is not accounted for. No claim is made by counsel for 
appellee that deceased committed suicide, or~that he consciously or in- 
tentionally took a fatal dose of poison. For defense, defendant relied 
upon the following among other provisions of the policy, to wit: 


“This association shall not be liable to any member of the accident 
| department, nor to any person claiming by, through or under any certifi- 
cate issued to a member, for the payment of any benefits or indemnity on 

account of disability or death resulting from poison voluntarily or in- 
voluntarily taken, admistered, absorbed or inhaled. 


* Decision rendered, Nov. 22, 1918. 169 N. WwW. Rep. Rep. 448. 
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Counsel for appellant appear to rely, to some extent, upon our former 
decision in this case to sustain their claim. Nothing said in our former 
opinion is in any way inconsistent with what is here said, as is apparent 
from the following extracts therefrom. In its first opinion, the court 
proceeded to dispose of the case upon the facts stated in the petition and 
deemed admitted. by the demurrer, but, upon rehearing, the conclusion 
was reached that the demurrer was improperly sustained by the court 
and the judgment reversed. Upon this question the court said: 

“We add that the demurrer admitted the statement in exhibits that 
the death was due to accidental poisoning. We should not now decide, 
and do not, whether accidental poisoning is or is not the voluntary or in- 
voluntary taking of poison within the meaning of the provisions of this 
certificate, we hold the petition does not show affirmatively any of the 
defeasances upon which appellee relies. We are of opinion that there 
should be a trial on the petition, and that defendant may thereon show, if 
it can, that the death resulted from conditions which defeat recovery under 
the contract.” Riley v. Interstate Business Men’s Acc. Assn’ 177 Iowa 449, 
159 N. W. 203. 

Referring to the foregoing exception, the court further said: 


“The words that single out the voluntary or involuntary taking of 
poison were put into the contract by the defendant, and it must be as- 
sumed they were intended to be effective, and state the exemptions of de- 
fendant to the uttermost extent intended. Therefore they cannot mean 
that the naked fact of death by poison absolves from liability. It must 
have been intended thére could be some death from poison for which 
defendant is liable. Had it been the intention that the mere fact that 
death was due to poison defeated recovery, a statement that the defendant 
was not liable if death so resulted would have been plenary and covered 
any death from poison, no matter how caused. If that was the intent, 
it is peculiar it should be effectuated by a provision that there should 
be an exemption if the poison was taken voluntarily or involuntarily, 
which was merely the stating of part where all was intended. It follows 
that an admission which admits no more than that death may have been 
caused by strychnine is not an affirmative admission that the poison was 
taken either voluntarily or involuntarily. This follows because, as said, 
the very language of the contract recognizes that, though there may be 
poisoning, it may have been through poison which was taken neither 
voluntarily nor involuntarily.” 

For the purpose of what is here said with reference to the above 
exceptions, we may assume that the death of the insured was effected 
solely by external, violent, and accidental means, the contention of counsel 
for appellee being that insured died from the effect of strychnine poison- 
ing “voluntarily or involuntarily taken” by him, and that no recovery can 
therefore be had on the policy. Many different clauses in policies 
providing indemnity for accidental death have been considered by the 
courts of last resort, but the language used in the exception under con- 
sideration appears to have been considered in but few cases. 

The Supreme Court of Illinois, in ‘Travelers’ Ins. Co. v. Dunlap, 
160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355, in considering a clause 
in an accident policy providing exemption for liability in case death re- 
sulted “wholly or partly, directly or indirectly from * * * taking 
poison, contact with poisonous substances, inhaling gas,” etc., held that 
the foregoing language referred to death from poison voluntarily or in- 
tentiona!ly taken, and did not include a case where death resulted from 
accidental poisoning. And again in Metropolitan Acc. Ass’n v. Froiland, 
161 Ill. 30, 43 N. E. 766, 52 Am. St. Rep. 359, the same court similarly 
construed the following clause: 

“T agree that the insurance shall not be held to extend * * * to 
poison in any way taken, administered, absorbed or inhaled” 

—and held that the words “in any way taken” related to the mode 
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or manner in which the poison was taken and not to the motive of the 
insured in taking it. 

In Paul v. Travelers’ Insurance Co., 112 N. Y. 472, 20 N. E. 347, 3 
L. R. A. 443, 8 Am. St. Rep. 758, the insured met his death from gas 
escaping into.a room in a hotel in which he was sleeping. The poison 
clause contained in the policy was as follows: 


“Provided, always, that this insurance shall not extend * * * to 
any death or disability which may have been caused * * * nor by 
the taking of poison, contact with poisonous substances or inhaling of gas. 
* * *” 

The court, in the course of the opinion, said: 


“But, in expressing its intention not to be liable for death from 
‘inhaling of gas,’ the company can only be understood to mean a voluntary 
and intelligent act by the insured, and not an involuntary and un- 
conscious act. * * * To hold that the death of plaintiff’s intestate 
was caused by the inhaling of gas, within the meaning of this policy, 
would be to construe its terms contrary to the usual import of language, 
and in fact to hold against the finding that the death was not accidental.” 


The Supreme Court of Pennsylvania, in Pickett v. Pacific Mutua! 
Life Ins. Co., 144 Pa. 79, 22 Atl. 871, 13 L. R. A. 661, 27 Am. St. Rep. 
618, construing a similar clause, adopted the same construction. To the 
same effect see Fidelity & Casualty Co. v. Lowenstein, 97 Fed. 17, 38 
C. C. A. 29, 46 L. R. A. 450, and Travelers, Ins. Co. v. Ayers, 217 III. 
390, 75 N. E. 506, 2 L. R. A. (N. S.) 168 
: Many more cases of similar import are reported. It will be observed 
that in each of the above cases the court limited the application of the 
exception to cases in which the poison or gas was voluntarily taken or in- 
haled, and declined to give effect thereto, in cases where it was shown 
that death resulted from the unconscious, or involutary, taking of poison, 
or inhalation of gas. The language of the clause in the case at bar 
provides exemption from liability from death resulting from poison 
“voluntarily or involuntarily taken.” It is conceded that deceased did 
not voluntarily or intentionally take poison. Strychnine in sufficient 
quantity to produce death in some unknown manner got into the mixture 
which deceased drank from a graduate in the drug store, and was un- 
intentionally taken by him. In Kennedy v. A2tna Life Ins. Co., 31 Tex. 
Civ. App. 509, 72 S. W. 602, the Texas Court of Appeals, construing the 
identical language under consideration, said: 


“Death having resulted from the,taking of poison, the main contention 
arises from that portion of the clause which exempts the company from 
liability for death resulting from the ‘voluntary or involuntary taking 
poison.’ The appellant contends that the terms ‘voluntary’ and ‘involun- 
tary,’ as used in the policy, do not include the ‘accidental’ taking of 
poison. The taking of poison in this instance, being unintentional, was 
not a voluntary taking, as that term is used in the policy; therefore the 
taking was accidental. The taking of poison being accidental, liability 
would accrue, unless such an accidental taking is excluded by the term 
‘involuntary.’ The definition or meaning of this term, as used, is limited 
by counsel for appellant to an act that is forced upon one, which he 
cannot help. It is true that the term embraces that meaning. It, however, 
as commonly used, has a broader and more comprehensive meaning, 
and there is nothing in the policy limiting it to the restricted sense con- 
tended for by counsel. The term is defined in the Century Dictionary 
and Cyclopedia as, ‘Not voluntary or willing; contrary or opposed to 
will or desire: independent of volition or consenting action of mind; 
unwilling; unintentional.’ The presence of these very elements in taking 
the poison is what constitutes the taking accidental. Without these there 
could be no accident. He did not intend to take poison; he took it by 
mistake; hence the taking was not willed, but unintentional, and there- 
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fore involuntary. One of the definitions given by the Century Dictionary 
and Cyclopedia of ‘voluntary’ is ‘not accidental.’ ‘Involuntary’ is an 
antonym of ‘voluntary,’ and therefore, in this sense, includes ‘accidental.’ 

“It is difficult for us to conceive of a case of taking poison that is 
not included in either the term ‘voluntary’ or ‘involutary,’ as used in the 
policy. The usual and ordinary meaning of the terms would include, 
in one or the other, every manner of taking poison; therefore we do 
not feel warranted in giving to them a meaning less restricted than they 
usually import.” 

The New York Court of Appeals in Ida C. Porter v. Preferred Acc. 
Ins. Co., 186 N. Y. 599, 79 N. E. 1114, affirmed the holding of the lower 
court reported in 109 App. Div. 103, 95 N. Y. Supp. 682, that death 
from gas involutarily inhaled by deceased while sleeping in a room in a 
hotel came within the exception of a policy providing “exemption from 
liability in case death resulted from “the voluntary or involuntary in- 
halation of any gas or any anesthetic, or injury fatal or nonfatal resulting 
from any poison or infection accidentally or otherwise taken, admin- 
istered, absorbed or inhaled.” As bearing upon the question here pre- 
sented, attention is also called to the following cases: Early v. Standard 
Life & Acc. Ins. Co., 113 Mich. 58, 71 N. W. 500, 67 Am. St. Rep. 445; 
Pollock v. Insurance Co., 102 Pa. 230, 48 Am. Rep. 204; Kasten v. In- 
terstate Casualty Co., 99 Wis. 73, 74 N. W. 534, 40 L. R. A. 651. 

There is a long line of authorities in harmony with Paul v. Insurance 
Co., supra, and like cases cited, but the language of the policy involved 
in none of them was identical with that in the case at bar. As suggested, 
the basis for the holding in each of this line of cases is that the clause 
excepting the insurer from liability was designed to cover only cases 
where the poison was consciously or voluntarily taken. Nothing is con- 
tained in any of them to indicate that the conclusion would not have 
been different if the clause had specifically exempted the insured from 
liability for death resulting from poison voluntarily or involuntarily 
taken. The word “involuntary” as defined in Funk & Wagnall’s new 
Standard Dictionary means: 


“Lacking will or power to choose; not under the control of the 


will or volition; taking place independently of one’s will or volition; not 
willed.” 


Deceased could not have intended to take a fatal dose of strychnine. 
He did not voluntarily do so. Its presence in the mixture was unknown 
to him. There was no exercise of the volition or will in the act of 
taking the poison, except in so far as the same was a necessary part of 
the taking of the concoction. The poison was taken independently of 
his will or volition, and therefore involutarily. Thus construed, the 
language employed in the exception contained in the policy is given its 
usual and ordinary meaning. We cannot therefore escape the conclusion 
that the poison contained in the mixture and which caused the death of 
deceased was involutarily taken by him, and that the facts bring the 
case clearly within the exception of the policy, and that no recovery 
can be had thereon. As what is here said disposes of the case, other 
questions argued by counsel need not be considered. The judgment 
of the court below is therefore affirmed. 

Preston, C. J., and Ladd, Gaynor, and Evans, JJ. concur. 


Vol. LIII—11. 
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SUPREME COURT OF IOWA. 


WARD 
uv, 
INTERSTATE BUSINESS MEN’S ACC. ASS’N (No. 32366.)* 


1. INSURANCE—HEALTH AND ACCIDENT INSURANCE— 

CONSTRUCTION OF POLICY. 

Limitation in accident policy of liablity in case of death from over- 
turning of automobile, unless the accident was caused by the automobile 
being struck by a train or car or another automobile, should be con- 
strued strictly against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE— HEALTH AND ACCIDENT INSURANCE — 
ACTIONS—PLEADING—LIMITATION OF LOSS—“UNLESS.” 


Under accident policy, insurer in pleading avoidance held bound to 
allege that death was caused by overturning automobile, and not by its 
being struck by train, street car, or other automobile without fault of the 
driver of the car in which insured was riding, the word “unless” in 
limiting clause meaning “except,” or “if it be not.” 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Unless.) 


3. INSURANCE— HEALTH AND ACCIDENT INSURANCE— 
PROOF OF LOSS. 


Where accident policy limited loss for death from overturning auto- 
mobile unless the automobile without fault of its driver was struck by 
a train, street car, or automobile, proof of loss merely alleging the 
death of insured by the overturning of automobile was sufficient without 
further allegation that the accident occurred in one of the ways excepted. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from District Court, Black Hawk County; H. B. Boies, Judge. 

Action on an accident insurance policy. A demurrer to the answer 
was sustained, and, defendant having elected to stand on the ruling, 
judgment was entered accordingly. Defendant appeals. Affirmed. 


Dunshee, Haines & Brody, of Des Moines, and Pickett, Swisher & 
Farwell, of Waterloo, for appellant. 
Edwards, Longley, Ransier & Smith, of Waterloo, for appellee. 


Lapp, J. The defendant is a mutual assessment accident association, 
and on January 31, 1916, issued a certificate of membership to G. L., Ward, 
whose death on April 10, 1917, resulted. from bodily injury effected 
solely and independently of all other causes or conditions concurring, 
contributing or intervening, through external, violent and accidental 
means. Proofs of death were furnished, but the association refused to 
pay the $5,000 indemnity claimed. Its liability for $5,000 was denied in 
its answer, which alleged that in the proofs of death furnished by plain- 
tiff she made oath that “her deceased husband came to his death by the 
overturning of the automobile,” that he “was instantly killed by said 


* Decision rendered, Nov. 23, 1918. 169 N. W. Rep. 451. 
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automobile as it turned over and that there was no witness to the accident 
or injury, and it alleged the facts to be as shown.” It set out that 
portion of “Part C” of the certificate, stipulating that “the compensation 
payable for loss resulting from the overturning of any automobile or 
from the member being thrown from any automobile shall not exceed 
$1,000, and that the payment of such sum shall discharge the association 
from all further liability, unless the accident shall be caused by the 
automobile being struck by a railway train or engine or by an interurban 
or street car or by another automobile without any’ fault upon the part 
of the driver of the automobile in which the member was riding,” and 
alleged that by virtue thereof, and under the proofs of death filed, its 
iiability to the plaintiff on account of the death of her said husband 
was limited to the payment of $1,000 and that she “had wholly failed 
to furnish any proof or evidence showing or tending to show that the 
overturning of the automobile causing the injury from which her husband 
was killed was due to the said automobile being struck by a train or 
engine or by an interurban or street car or by another automobile, 
and that by reason of said facts the plaintiff has only presented a 
claim against it under her proofs for the sum of $1,000,” and that said 
amount had been tendered and refused. 

To this answer the plaintiff demurred on the ground in substance 
that the facts pleaded therein did not constitute a defense for that the 
burden was on defendant to plead any defense or partial defense it 
might have, and that the provisions of “Part C” quoted, constituting a 
limitation upon the amount of liability or a partial exemption therefrom, 
are defensive matters, and necessarily to be pleaded affirmatively. In 
other words, the limitation of the amount of indemnity to $1,000 is not 
consequent on death “resulting from the overturning of any automobile” 
or “being thrown from any automobile,” as pleaded in the answer, but 
to invoke such limitation or exemption it must appear, and hence be 
pleaded by way of defense (this being omitted from the answer), that 
death was not caused by the automobile “being struck by a railway train 
or engine or by an interurban or street car or by another automobile, 
without any fault on the part of the driver of the automobile in which” 
the insured was riding. The demurrer was sustained, and the controversy 
is with reference to whether the portion omitted from the answer should 
have been pleaded to constitute a good defense. Counsel for appellant 
concede that what was pleaded, i. e., that the insured was killed by 
the overturning of the automobile, must have been set up in the answer 
to be available as a defense, and such is the voice of authority with 
respect to exceptions or limitations on the indemnity stipulated. McClure 
v. Great Western Accident Association, 141 Iowa, 350, 118 N. W. 269. 

In construing the clause quoted from “Part C” of the certificate 
much depends on the meaning to be accorded the word, “unless.” The 
word, “unless,” used in the act, is thus defined by Webster: 

“Upon any less condition’ than (the fact or thing stated in the 
sentence or clause which follows): if not; supposing that not; if it be 
not; were it not that.” 

The Century Dictionary defines the word as meaning: 

“If it be not that; if it be not the case that,” etc. 

These definitions clearly indicate, as was said by Douglas, J., in 
City of Hickory v. Southern Railway Co., 137 N. C. 189, 49 S. E. 202: 

“A negative condition precedent, as much so as the condition in a 
mortgage that, ‘unless’ the money is paid, or ‘if it be not’ paid by a 
certain day, the land may be sold.” 

_ .This was said in construing a charter to a railway company, awarding 
it the right of way on which constructed, “unless the owner or owners 
shall apply for an assessment of the value of said land as heretofore 
directed, within two years next after that part of said road has been 
located.” In Ramsdill v. Wentworth, 106 Mass. 320, a statute providing 
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that when a testator omits to provide for any of his children, they shall - 
take a share unless otherwise provided for, or unless it appears that the 
omission was intentional, was held to imply that the burden of proof 
is on those who would make such intention appear. In Manning v. 
Keenan, 73 N. Y. 45, a section of the Code of that state provides for 
the service of an affidavit of title to property in the possession of the 
sheriff on that official, and that thereupon the officer would not be bound 
to retain the property unless he should on demand be indemnified. 

In commenting thereon, the court, speaking through Folger, J., ob- 
served that: 


“The word ‘unless’ has the force of ‘except’; its primary meaning is ‘un- 
loosened from,’ so what follows in the sentence after the word ‘unless’ 
is excepted or unloosened from what went before it; and though the 
officer is primarily bound by his process to keep the property, or to make 
delivery to the plaintiff, the service of affidavit of claim suspends that 
obligation, and he is no longer bound so to do, unless indemnity is 
given, when he is again bound; and, as no claim by a thifd person was, 
without the section, valid against an officer who had obeyed strictly his 
process, so none should after that section be valid, unless made as it 
provided, and, if so made, then it should be valid. For such a form 
of expression in a statute sometimes amounts to an affirmative enact- 
ment, and in fact in proprio vigore confers all that is excepted from 
a negative or restrictive provision.” 

See In re Persons’ Estate, 110 Cal. 524, 42 Pac. 960; Alexander v. 
Peolpe, 7 Colo. 155, 2 Pac. 894; In re Estate of Simth, 131 Cal. 433, 63 
Pac. 729, 82 Am. St. Rep. 358. 

[1, 2] As seen, the word is often employed as equivalent to “except.” 
That meaning could well have been intended, for manifestly the clause 
following was intended as a limitation on or description of what preceded. 
The reduction on the amount of indemnity was to be upon the loss being 
caused by the overturning of the automobile or being thrown therefrom, 
if not caused by a collision, such as described. In other words, the 
language following the word “unless” is in the nature of a limitation 
attached to what preceded. The definitions of the lexicographers lend 
support to this construction, for if “unless” be defined as meaning “if 
not” or “if it be not,” the clause following made as a limitation or 
description of conditions under which the general clause preceding shall 
apply. The language bears this construction and as it must be construed 
most strongly against the association, we are inclined to concur with the 
ruling of the trial court in construing the portion of “Part C” of the 
certificate as in its entirety constituting an exception rather than saying 
that what follows the word “unless’ is an exception to the exception 
preceding. This conclusion finds support in McClure v. Accident As- 
sociation, 141 Iowa, 350, 118 N. W. 269, where the policy provided that, 
if accidental injuries were “received while ‘on the roadbed or bridge of 
any railroad company, except while crossing at a public highway,’ the 
indemnity should be for one-fifth of the amount stipulated in the contract 
and for one-twentieth of the time,” and the association insisted, that, 
though “the burden of proof was on defendant to show that the accident 
occurred on the roadbed of the railway, when this appeared, such burden 
shifted to plaintiff, and rested on him to prove that it happened while 
crossing a public highway. In other words, defendant having proved 
the exception, plaintiff must establish the exception to the exception. 
The trouble with this contention is that the last supposed exception is 
but a limitation on the first, and the defendant is only relieved from the 
larger liability when the accident occurs on the roaded elsewhere than in 
crossing over a highway. Indeed, several courts have held that this 
limitation is implied, even though no mention is made of the insured 
crossing the track where travelers have the right to be.” The decision 
is not put on this last ground, as counsel for appellant seems to think, 
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but the clause following the word “except” was held to be a limitation, 
and, as we think, that decision rules this case if the word “unless” were 
to be treated as equivalent to “except.” 

[3] The proofs of loss, then, were sufficient in stating the manner 
of death negativing the exception as construed, and, of course, sufficient 
facts must have been pleaded in the answer to raise the defense that the 
beneficiary was entitled to but $1,000 as indemnity. That the exception 
might be difficult of proof furnishes no justification for changing this 
rule of pleading, nor can it be said, under this construction of the clause, 
that defendant was required to prove a negative. Inasmuch as the 
defendant failed to plead entire exception, the court rightly sustained the 
demurrer to the answer, and its ruling in so doing is approved. 

Affirmed. 

Preston, C. J., and Evans and Stevens, JJ., concur. 


ATKINSON v. TRAVELERS’ INS. CO. OF HARTFORD. (7 Div. 942.)* 
(Supreme Court of Alabama.) 


1. INSURANCE—PAYMENT OF PREMIUMS—ACCIDENT INSUR- 
ANCE. 


Insured could not recover, on. accident policy providing for payment 
of separate premiums, and that it should not be in effect during period 
for which premium had not been paid, for injury received in month 
for which no premium had been paid by his employer from wages due 
for that month, as authorized; no wages having been due for that month, 
though wages for another month were in employer’s hands. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE—ACCIDENT INSURANCE—DUTY OF EMPLOYER 
TO DEMAND PREMIUM—FAILURE TO NOTIFY OF NON- 
PAYMENT. 

Where employer of one insured under accident policy had no funds 
out of which he was authorized to pay premium by insured, there was 
no duty on insurer to attempt to collect premium from employer by 
making demand, and failure to notify insured of nonpayment cannot avail 
him, in suit to recover for accident during period for which premium had 
not been paid. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from Circuit Court, Etowah County; J. E. Blackwood, Judge. 

Suit by Thomas W. Atkinson against the Travelers’ Insurance Com- 
pany of Hartford. From a judgment of nonsuit, plaintiff appeals. 
Affirmed. 


Culli & Martin and Dortch & Allen, all of Gadsden, for appellant. 
O. R. Hood, of Gadsden, for appellee. 


* Decision rendered, Nov. 14, 1918. 80 South. Rep. 48. 
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VAN GILDER v. KINGSBERRY. (No. 8927.)* 
(Supreme Court of Colorado.) 


INSURANCE—ACCIDENT POLICY—CONSTRUCTION. 

Accident policy, providing for indemnity for specific losses “in lieu 
of any other indemnity,” and further providing for an indemnity for 
total disability, and that “in event of a loss hereinbefore designated as a 
‘specific loss,’ no claim shall exist for compensation other than that 
specifically provided for such total loss,” precluded recovery of disability 
indemnity when such disability was caused solely by some specific injury 
for which a fixed payment was provided. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Allen, J., dissenting. 


En Bane. 
Error to District Court, City and County of Denver, John H. Deni- 
son, Judge. 


Action by Frank R. Kingsberry against Hal. D. Van Gilder, as 
receiver of the German-American Indemnity Company, insolvent. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 


D. J. Davies, of Denver, for plaintiff in error. 
__W. S. Palmer and Ewing Robinson, both of Denver, for defendant 
in error. 


* Decision rendered, June 3, 1918. Rehearing denied Dec. 2, 1918. 
176 Pac. Rep. 319. 


WRIGHT v. GREAT EASTERN CASUALTY CO. (No. 12986.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE— ACCIDENT INSURANCE— VERBAL AGREE- 
MENT TO REVIEW—ISSUANCE OF SUBSTITUTE WRIT- 
TEN POLICY. 


Where son, who carried accident insurance in favor of mother, 
varbally agreed with insurer for renewal of policy, and thereafter in- 
dependent policy was issued, declared not to be renewal of first, but in 
lieu of it, policy superseded verbal agreement, and became sole insurance 
contract. 


(For other cases, see Insurance, Dec. Dig. § 131[3].) 


Appeal from Circuit Court, Nodaway County; G. R. Ellison, Special 
Judge. 

“Not to be officially published.” 

Action by Lena J. Wright against the Great Eastern Casualty Com- 
pany, resulting in verdict for plaintiff. From an order granting new 
trial, she appeals. Affirmed. 


Ellis G. Cook, of Maryville, for appellant. 
J. H. Sayler and F. P. Robinson, both of Maryville, for respondent. 


* Decision rendered, Nov. 11, 1918. 206 S. W. Rep. 428 
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SOUTHERN SURETY CO. v. HARTMAN. (No. 5958.)* 
(Court of Civil Appeals of Texas. Austin.) 


3. INSURANCE—ACCIDENT POLICY—LIMITING CLAUSE. 
Clause in accident policy providing that policy did not cover railroad 
employees while on duty near track is not inconsistent with caption 
providing insurance accident “to the extent herein provided,” and precluded 
recovery under policy for accident to flagman while on duty at railroad 
crossing. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from McLennan County Court; E. M. Mann, Special Judge. 
Action by C. H. Hartman against the Southern Surety Company. 
From judgment rendered, defendant appeals. Reversed and rendered. 


Jno. T. Suggs, of Dension, and J. D. Williamson and Allan V. Mc 
Donnell, both of Waco, for appellant. 
Forrester & Stanford, of Waco, for appellee. 


* Decision rendered, Oct. 23 1918. Rehearing denied Nov. 20, 1918. 
206.S. W. Rep. 379. 


WILLIAMS v. TRAVELERS’ INS. CO* 


(Supreme Court of Wisconsin.) 


2. INSURANCE—FORM OF POLICY—EFFECT OF NONCOMPLI- 

ANCE WITH STATUTE. 

Where clause of accident policy, providing for reduced indemnity in 
certain cases in an amount less than provided for same loss incurred 
under ordinary circumstance, was not in bold-face type, as required by 
St. § 1960, subd. 2 (6), it will be considered as though not there at all. 


(For other cases, see Insurance, Dec. Dig. § 133[2].) 


3. INSURANCE-—FORM OF POLICY—EFFECT OF APPROVAL BY 
COMMISSIONER OF. INSURANCE. 
Approval of an accident policy by commissioner of insurance under 
St. § 1960, does not render such form of policy immune from any 
collateral attack or question as to whether policy complies with statute. 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by Albert L. Williams against the Travelers’ Insurance Com- 
pany. From judgment in his favor for a less amount than claimed, 
plaintiff appeals. Reversed, with directions. 


Riley & Ohm, of Madison, for appellant. 
Olin, Butler Stebbins & Stroud, of Madison, for respondent. 


* Decision rendered, Dec. 3, 1918. 169 N. W. Rep. 609. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT, 


KOLB 
v. 


BRUMMER et at.* 


1. INSURANCE—CASUALTY INSURANCE—LIABILITY OF IN- 
SURER. 


Under an employers’ liability insurance, policy, providing that no 
assignment or change of interest should bind the company, unless its 
consent be indorsed on the policy, where insured’s wife inherited and 
carried on insured’s business after his death, insurance company was not 
liable for an injury occurring to servant in such business after she had 
sent the policy to the company to be transferred, but before insurer 
indorsed the transfer of interest, although the insurer, without knowledge 
of the injury to the servant, afterwards accepted the balance of earned 
premiums, 


(For other cases, see Insurance, Dec. Dig. § 392[8].) 


2. INSURANCE—“CANCELLATION’”—TRANFER OF POLICY. 

Defense of insurance carrier to claim of injured employee that injury 
to employee occurred after death of insured employer, and prior to 
insurance carrier’s indorsement of consent to transfer of policy to in- 
sured’s successor in business, did not constitute a “cancellation” of the 
insurance contract, within Workmen’s Compensation Law, § 54, subd. 5, 
requiring notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 232.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Cancellation.) 


Kellogg, P. J., and Woodward, J., dissenting. 


Appeal from State Industrial Commission. 

Proceeding under the Workmen’s Compensation Act by John Kolb 
to obtain compensation for injuries, opposed by Meta Brummer, employer, 
and the New Amsterdam Casualty Company, insurance ,carrier. ‘There 
was an award of compensation, and the insurance carrier appeals. Award 
reversed as to insurance carrier. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, Coch- 
rance, and Henry T. Kellogg, JJ. 


Frederick Mellor, of New York City, for appellant. 
Merton E. Lewis, Atty. Gen. (E. C. Aiken, Deputy Atty. Gen., of 
counsel), for respondent. 
_ Robert W. Bonynge, of New York City, for State Industrial Com- 
mission. 


* Decision rendered, November 22, 1918. 173 N. Y. Supp. 72. 
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Lyon, J. Richard Brummer, the husband of the defendant Meta 
Brummer, was engaged in the business of trucking. He held a policy 
issued by the defendant New Amsterdam Casualty Company, of date 
August 31, 1916, which ran for one year, and upon which he had paid 
the estimated premium. He died June 28, 1917, leaving a will by which 
he gave all his property to his wife. His wife took charge of and con- 
ducted his business for about two weeks during his last sickness, and 
after his death continued the buginess in the same way. About the middle 
of July, 1917, as she testifies, “she informed the broker through whom 
the insurance was procured of the death of her husband, and delivered 
to him the policy, to mail the same to the insurer. He wrote on the 
outside of the policy the words: 

“Kindly transfer this insurance to Meta Brummer, and return this 
policy to me. Buxbaum” . 
—and mailed the policy to the insurance company, as he testifies. The 
insurer attached to the policy a writing, dated August 22, 1917, as fol- 
lows: 

“The interest in this policy is hereby transferred, from 12 o'clock 
noon of this date, to Meta Brummer.” 

On the preceding day, August 21, 1917, the claimant was in the 
employ of Meta Brummer, and about 9 o’clock in the morning suffered 
an accidental injury to the index finger of his right hand, which resulted 
in the loss of the finger. On August 23, 1917, Meta Brummer, as 
employer, filed a claim for compensation. On October 8, 1917, the 
company presented a bill to her for additional insurance premium under 
said policy, which she paid in full. The policy had expired the August 
preceding. The insurance company claims it was not notified of the 
accident until November 12, 1917. She made a report of the injury 
August 23, 1917, as the employer, and thereafter an award of compensation 
was made to the claimant against her as an employer. On her application 
the award was opened, a rehearing had, and an award made against her 
and the New Amsterdam Casualty Company, as insurer, from which 
this appeal has been taken. 

The policy contained the following condition: 

“Assignment. Condition J. No assignment or change of interest 
under this policy shall bind the company, unless its consent shall be 
indorsed herton or attached hereto, signed by a duly authorized officer 
of the company.” 

[1] No act was done by Meta Brummer in reliance upon the belief 
that the company had consented to the transfer of the policy to her, 
which would estop the appellant. The liability of the insurer did not 
exist as to Meta Brummer until it had made a binding contract with 
her. It was not an insurance of property, but against personal liability, 
and hence the insurance was personal. The performance of this con- 
dition of the policy was essential to create liability against the insurer 
to another than the person to whom the policy was issued. An application 
for insurance to secure compensation would not charge the insurer until 
a contract was made. I do not think the collection of the balance of 
the earned premium estops the insurer from contesting liability under 
the contract. The bill was not presented until October 8th, and the 
company had no knowledge of the accident until November 12th. 

[2] Nor do I think that section 54, subd. 5 (Consol. Laws, c. 67) is 
effective. This was not a cancellation of an insurance contract, within 
the meaning of that term as used in that section. The parties had the 
right to insert any lawful conditions in the contract. Allen et al. v. 
German-American Ins. Co. of N. Y., 123 N. Y. 6, 13, 25 N. E. 309; 
Dwight v. Germanic Life Ins. Co., 103 N. Y. 341, 8 N. E. 654, 57 Am. 
Rep. 729; Gans v. 7Etna Life Ins. Co., 214 N. Y. 326, 108 N. E. 443, 
L. R. A. 1915F, 703. 

[3] The defendant insurance company might have had a good reason 
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for not assenting to a transfer of interest. {The management of the 
business had changed, and they were no longer protected by the oversight 
of the husband. While the commission has the power to determine 
whether the policy still existed, it must determine that question on 
recognized principles of law. Matter of Skoczlois v. Vincour, 221 N. Y. 
276, 116 N. E. 1004. 

The award must be reversed, so far as it is against the New 
Amsterdam Casualty Company. . 

Cochrane and Henry T. Kellogg, yy® concur. 


Joun M. Ke toce, P. J, (dissenting). The Employers’ Liability Law 
is designed to charge upon the hazardous employment the risks flowing 
from it, and to protect the employee therefrom. Security for compen- 
sation is not required for the benefit of the employer, but solely for 
the benefit of the employee. It is a burden cast upon thé employer 
and the business, to make sure to the employee the payment of compen- 
sation. It is a misdemeanor for the employer to carry on the business 
without insurance, and, when the insurance is effected, notice of the 
fact is given to the employee, so that he may work in confidence that 
compensation which he may be entitled to will be paid. Section 51. 
The insurance is more than a provision to reimburse the employer for 
the amounts paid by him, as the liability of the company is not affected 
by his insolvency or bankruptcy. Subdivision 3, § 54. The insurance 
cannot be cancelled “within the time limited in such contract for its 
expiration,” except after notice of 10 days to be served upon the employer 
and the commission. Section 54, subd. 5. The object of this is to 
enable the commission to see that the law is obeyed, and that no interval 
shall elapse during which the security for the employee does not exist. 
If the insurance is in the state fund, it cannot be withdrawn except 
upon 30 days’ notice to the commission, and after other security for the 
employees has been provided. Section 100. I think it follows, from 
these and the other provisions of the law, that when security is given 
for a particular time the employee cannot be deprived of its benefits, 
except in the manner provided by law, and by cancellation of the policy 
on notice to the commission. It would not be within the spirit of the 
law to permit the employer and the insurer to vacate the policy, and deprive 
the employee of security without any notice to him or the commission. 
This policy never was canceled in the manner provided by law. The loss 
of the injury happened during the term of the contract, and the company 
is liable to the employee. ‘The insurance company is in the same position 
as the state fund, with a continuing liability until the policy is canceled, 
as required by the law. 

There is nothing in the policy to the contrary. It does not provide 
that it shall be void if the ownership of the business changes. It simply 
provides that an assignment or change of interest shall not be binding 
on the company without its written consent. At the issuing of the policy 
an initial premium is paid, with the understanding that from time to time 
the pay roll may be examined, and additional premiums may be required 
and paid by the employer. If the assignment is not binding upon the 
company, it may treat the original employer as still liable to it for the 
performance of every condition of the policy; but the employer by 
assignment or death cannot deprive the employee of his surety and free 
the company from liability. 

In this case the widow of the employer, who was also the executrix, 
residuary legatee, and devisee under his will, continued the business. 
She delivered the policy to the broker who obtained it, with the request 
that the company consent to the transfer to her. It was immediately 
forwarded by him to the company, and was received by it about July 
13th for transfer. It was then its duty to give or refuse its consent. 
It knew that the business could not be conducted without insurance. 
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It could not retain the policy for a month, and the day after the loss 
consent to the transfer, to take effect on that day. By adjusting the 
premiums with the widow after the loss, and exacting from her the 
full carrying charges from the death of the husband, fairly recognizes 
that the policy was in existence all of the time, and renders it inequitable 
for it now to assert that for the month for which it collected the premium 
it had elected to treat the policy as not in force. The consent should be 
treated as made as of the day when it was the duty of the company to 
make it or refuse it. By making it the insurer showed its approval of 
the risk. The approval may be treated as relating back to the time when 
the policy was received; the date of the consent being treated as surplusage. 

I favor an affirmance. 

Woodward, J., concurs. 


COURT OF CIVIL APPEALS OF TEXAS. 


GALVESTON. 


TRINITY COUNTY LUMBER CO. 
uv. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Lrmrtep. 
(No. 7569.)* 


1. INSURANCE—INSURANCE OF MASTER AGAINST WORK- 
MEN’S COMPENSATION CLAIMS—RISKS COVERED. 


Where insurer insured employer against losses under Workmen’s 
Compensation Act, § 21 (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
5246xxx), but employer failed to give notice as required by section 19 
(article 5246x), so as to bring his workmen within the act, and was 
held liable as at common law, he could not recover an additional sum of 
the insurer, who had paid the schedule amount, since his own negligence 
permitted the servant to recover more. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


g INSURANCE—INSURANCE OF MASTER AGAINST WORK- 
MEN’S COMPENSATION CLAIMS—RISKS COVERED. 


Policy insuring master for injuries to employees, together with binders 
and amendments attached after the enactment of Workmen’s Compensa- 
tion Act (Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 5246h-52462zzz), held 
to contemplate indemnity against losses under the act only and according 
to its schedule of compensation. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE—INSURANCE OF MASTER AGAINST WORK- 
MEN’S COMPENSATION CLAIMS—RISKS COVERED. 
Where defendant had insured plaintiff against injuries to its employees, 
and the contract was changed subsequent to the enactment of Workmen’s 
Compensation Act (Vernon’s Sayles’ Ann. Civ. St. 1914 arts. 5246h- 


*Decision rendered, June 14, 1918. On motion for rehearing, Oct. 31, 
‘918. 206 S. W. Rep. 531. 
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5246zzzz), charging a larger premium, it did not continue original liability 
as well as liability under the act. 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Harris County; Henry J. Dannenbaum, 
Judge. 

Action by the Trinity County Lumber Company against the Ocean 
Accident & Guarantee Corporation, Limited. From the judgment 
rendered, plaintiff appeals. Affirmed. 


Baker, Botts, Parker & Garwood, Ellis P. Collins, and C. L. Carter, 
all of Houston, for appellant. 
Earl Wharton, of Houston, for appellee. 


Graves, J. The Trinity County Lumber Company's employee, Garri- 
son, while in the discharge of his duties as such, was injured on Sep- 
tember 11, 1913. He declined to accept the compensation he would have 
been entitled to under the Texas Workmen’s Compensation Law (Acts 
33d Leg. c. 179 [Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 5246h- 
5246zzzz]), claiming that he had a cause of action against that company 
for a much larger amount as damages, because of its failure to give him 
the required notice of its having become a subscriber under the terms 
of that act. The Lumber Company and the Ocean Accident & Guarantee 
Corporation, appellant and appellee here, respectively, both of whom were 
foreign corporations with permits to do business in Texas, under a 
special agreement between themselves, hereinafter more fully referred to, 
united in making a settlement out of court with Garrison for $11,000, 
of which the Lumber Company paid $7,400 and the Guarantee Corporation 
paid $3,600. 

The Lumber Company then brought this suit against the Guarantee 
Corporation, which right had been reserved in their special agreement, 
to recover the $7,400 so paid by the former, and interest thereon, basing 
its claim therefor upon certain contracts of insurance alleged to have 
been issued to it by the appellee corporation. 

By way of answer, in addition to certain exceptions, denials, pleas 
of limitation, and breach of warranty, the Guaranty Corporation specially 
charged that the $7,400 paid Garrison by the Lumber Company, in order 
to effect such compromise settlement, had been voluntarily done upon its 
part, and not in response to any legal obligation, in that, being subscriber 
under the Compensation Act, it could have rightfully refused to pay any 
sum whatever under the protection afforded by that statute; that its 
own liability (the appellee’s) was, under the insurance contracts then 
existing between the two companies, limited to the schedule of benefits 
provided by the Workmen’s Compensation Act, which aggregated the 
$3,600 already paid; but added, in the form of a cross-action, in event 
the court should find that no contract of insurance at all was in effect 
between the two companies at the date of Garrison’s injury, September 
11, 1913, a further plea, seeking recovery of the $3,600, less premiums 
collected, as having been paid through mistake. 

The case was tired before the court without a jury, resulting in a judg- 
ment denying the Lumber Company a recovery, and providing that the 
Guarantee Corporation take nothing on its cross-action. The Lumber 
Company appeals. 

Since the appellee neither took exception thereto below nor com- 
plains here of the trial court’s adverse finding upon its alternatively 
pleaded cross-action, that matter passes out of the case, leaving, as we 
think, but one real question presented by the appeal, and that is: Did 
the court err in its conclusions of law “that the policy, EC-501507, the 
various binders referred to, and policy EY-4480, witness the existence of 
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a policy on September 11, 1913, of insurance under the Texas Workmen’s 
Compensation Act, and not, in addition thereto, a general indemnity 
against liability to employees not arising under said act: (2) that de- 
fendant is liable to plaintiff for the amount to which its injured employee 
was entitled under said act?” 

After careful consideration of the entire record, including the helpful 
briefs and arguments for both litigants, the conclusion is reached that it 
did not, and an order affirming the judgment below has been entered. 
Accordingly, it is thought that what is deemed a sufficient statement of 
this court’s reasons for the view taken should properly conclude its 
opinion, without seriatim and detailed discussion of the various assign- 
ments of error presented. 

In other words, if by the contracts of insurance in force and effective 
as of the date of September 11, 1913, between these two corporations, 
it may fairly be said to have been their intention that the liability 
paid for by the one and assumed by the other should be such only as the 
Texas Workman’s Compensation Law then imposed upon insuring com- 
panies carrying such risks as materialized in Garrison’s injury, the main 
contention of appellant here would fall, and with it, we think, all 
subsidiary ones. 

While from several slightly different viewpoints appellant devotes 
the first seven and the tenth assignments in its brief to the contention 
that such was neither the purpose nor effect of the contracts, but that they 
evidenced an undertaking to indemnify it against unlimited liability at 
common law in addition to that imposed by the Workmen’s Compensation 
Act, it yet insists under the eight assignment that, even if the contracts 
did limit the liability to such only as arose under that statute, general 
liability would still follow from a proper construction of the express 
provsions of the act itself. 

[1] Although unable to agree that the Compensation Law may prop- 
erly be so construed, what otherwise seems to us a complete answer to 
this last-stated position is the fact that Garrison was not settled with 
according to that act, but wholly outside of its provisions, a result 
directly caused by appellant’s own and negligent failure, which it admitted, 
to bring him within its terms by giving him the required notice that it 
had provided for payment of the compensation thereunder, thereby leaving 
open to him a cause of action against it for damages at common law. 
The act not only made the giving of such notice obligatory upon appellant 
as a subscriber (Vernon’s Sayles’ Statutes, art. 5246x), but further 
provided that a subscriber who has complied with all the rules, regulations, 
and demands of the association may recover from it, or from a member 
of it carrying the risk, whatever damage such subscriber has been required 
to pay an employee by any judgment of a court of law, this apparently 
denying to one who has not so complied any other recovery than the 
schedule of benefits prescribed in the act for employees (article 5246xxx). 
lf the settlement had been made in accordance with that schedule, it is 
not denied that the $3,600 paid by the appellee would have been all Garri- 
son was entitled to. Moreover, the final policy formally bringing the 
insurance here contracted for under the terms of the Compensation Law, 
EY-4480, hereinafter more fully referred to, specially provided that the 
limit of liability thereby assumed for injury to employees should be that 
fixed by the terms of the act itself. 

Consequently, with the decks stripped back again, as we think, to the 
single issue of their purpose and meaning, return is made to an examina- 
tion of the contracts themselves. The trial court’s findings of fact, 
after a full review of the various policies and binders, together with the 
dealings between the parties concerning them, was: 

“T also find that it was the intention of the parties that a contract 


of insurance was to be had in accordance with the Texas Workmen's 
Compensation Law.” 
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[2] Following a like examination of the statement of facts, we cannot 
agree with the special insistence of appellant under its 10th assignment 
that this finding was without support in the evidence, but, holding that 
it was, adopt it as the finding of this court also. The first policy issued 
between the parties, EC-501507, commonly known as a “manufacturer’s 
employees liability policy, exclusive of workmen’s compensation,” bore 
date of April 25, 1913, at which time there was no Workmen’s Compensa- 
tion Law in effect in Texas, and specially recited that it did not cover 
liability under any Workmen’s Compensation Agreement Plan or Law. 
It covered the period from May 1, 1913, to May 1, 1914, and limited the 
corporation’s liability for injury to or death of one person to $5,000, and 
its total liability for one accident, without reference to the number of 
persons, to $10,000. ‘This policy, as thus written, remained in force and 
effect until midnight of August 31, 1913, when, to meet the situation 
brought about by the fact that in the meantime a Workmen's Compensation 
Act had been passed in Texas, which would become effective on Sep- 
tember 1, 1913, following out agreements by correspondence for that 
purpose, a binder, No. 29210, bearing date of August 28, 1913, was delivered 
and took effect, its term expiring on September 10, 1913, which specifi- 
cally recited that— 

“The Ocean Accident & Guarantee Corporation hereby acknowledges 
itself bound by a liability and workmen’s compensation insurance under- 
taking, the subject-matter of the insurance being described in the follow- 
ing schedule; and during the term of this binder the actual contact of 
insurance shall be evidenced by such of the printed policy form blanks in 
use by the corporation during such term as are indicated by the letters 
given in the schedule.” 

In the schedule referred to under the words “Policy Form” were 
typed the words “Workmen’s Compensation”; after the words “Limited 
of Liability’ was the following: “One person $———one, accident— 
none”; under the words “Description of Risk” were typed the words, 
“This binder shall constitute the assured a subscriber within the meaning 
of the Texas Workmen’s Compensation Act.” 

At the expiration of binder 29,210, it was renewed by a second one 
of the same wording and duration; that is, covering the period from 
September 10 to September 20, 1913. Then, on September 22, 1913, Work- 
men’s Compensation Indorsement No. 141233, made by its terms to cover 
the date of Garrison's injury, September 11, 1913, was issued, containing, 
among lengthy recitals, these provisions: 

“The said policy is hereby extended to include within its terms all 
obligations imposed upon or assumed by the assured under any of the 
provisions contained in the said act in so far as the same shall have refer- 
ence to the subject-matter of this insurance. 

“The assured has elected to accept and has accepted, in the manner 
provided in the Workmen’s Compensation Act, hereinafter in this para- 
graph designated, the schedule of workmen’s compensation benefits therein 
contained; ind the assured further warrants that this acceptance will not 
be revoked during the period that this indorsement is in effect: Chapter 
179, Laws of 1913, State of Texas, commonly known as the Texas Work- 
men’s Compensation Law.” 

Lastly, on October 20, 1913, there was issued and deliverd the final 
form of policy used, EY-4480, which by its terms was made retroactive 
so as to be effective from and after September 1, 1913. This policy also 
contained the identical provision relating to acceptance of the schedule of 
benefits appearing in the workmen’s compensation indorsement last above 
quoted from, No. 141233, and the additional one: 

“If any condition in this policy contained is at variance with any pro- 
vision of the Workmen’s Compensation Law or Laws designated in Decla- 
ration 7, such specific statutory provision shall be substituted for such 
condition.” 
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It thus appears that not only did all binders issued between August 28 
and October 20, 1913, specifically recite that the Insurance Corporation 
acknowledged itself bound in accordance with the Compensation Act, 
such obligation to be evidenced by its printed policy form blanks in use 
during that period, but, after expressly providing against conflicts with 
that act, the final policy itself, as well as the binder immediately preced- 
ing it, correspondingly required an acceptance by the assured of the 
schedule of benefits therein prescribed; in other words, the plain purpose 
was, as we think, and the trial court found, to so change the insurance 
existing prior to the taking effect of the new Compensation Law, on 
September 1. 1913, as to substitute in such case as here arose its schedule 
of compensation for the pre-existing liability. Indeed, the general agent 
of the appellee so testified, his statement, which was not controverted, be- 
ing epitomized in these excerpts: 


“The binder that was attached to the first policy was issued merely 
until we could get the second policies. You see when that manual became 
effective, or the law became effective on the lst of September, some com- 
panies went to work and canceled their policies outright and rewrote them 
from the Ist of September to the following lst of September. Our office 
didn't do that, because I didn’t want all our business bunched up in one 
month so I could not handle it, and so we conceived the dea of indorsing 
our policies from the date of August 3lst and increase the rate or decrease 
it, and on all of our liability policies covering them by that indorsement 
into compensation policies, and in cases where we didn’t do that we issued 
a binder. The binder was intended to be the contract in force between the 
parties as from the date of the issuance of the binder.” 

“It says here, ‘This binder shall constitute the assured a subscriber 
within the meaning of the Texas Workmen’s Compensation Act,’ so that 
that binder converts this policy into a compensation policy.” 

The act itself provided that any insurance company should have the 
same right to insure the liability to pay the compensation therein pre- 
scribed as the association created under it, and when it did so, might ex- 
ercise the same powers, but should be subject to parts 1, 2, and 4, and 
sections 10, 17, and 21, of the Act (Vernon’s Sayles’ Ann. Civ. St. 1914, 
arts. 5246u, 5246ww, 5246xxx), and must file with the Commissioner of 
Insurance and Banking its classification of premiums to be charged, none 
of which could take effect until approved by that official as being adequate 
to the risks assumed, nor could they be greater than those charged by the 
association (Vernon's Sayles’ Statutes 1914, art. 5246yyyy). 

It was further shown that at the time the act became effective neither 
the insurance companies nor the various state agencies charged with its 
administration had had opportunity of becoming familiar with its operative 
details, and the Industrial Accident Board had not then completed the 
forms of insurance contracts and the manual of rates to be used; hence, 
under the above-stated plan it had adopted to meet this condition, the 
appellee could only issue binders until at a later date in position to de- 
liver a permanent policy, in accordance with the compensation law, and as 
approved by the Industrial Accident Board, at rates by it prescribed. This 
was all done in the policy of October 20, 1913, EY-4480, the trial court 
making this finding as to the rates charged: 

“The amount of the premium paid for said policy was in accordance 
with the schedule or manual of rates filed by the defendant company 
with the Commissioner of Banking and Insurance and with the Industrial 
Accident Board as the rates to be charged by them for the writing of 
insurance upon the plants of this character in accordance with the Texas 
Workmen’s Compensation Act.” e ~*~ 

There is not only no attack made upon this finding as to the rate 
paid by the Lumber Company for the insurance here involved, but there 
was no evidence upon which a different one could have been based. 

In support of its contention that the various binders attached to 
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original policy EC-501507, together with final policy EY-4480, did not 
limit the insurance contracted for to workmen’s compensation liability, 
but merely extended it so as to cover that liability also, the Lumber 
Company lays much stress upon the clause in the binders that the 
insurance corporation “acknowledges itself bound by a liability and 
workmen’s compensation insurance undertaking,” insisting that the con- 
junctive form of expression would not have been used if the intention 
had not been to provide for both a general and a workmen’s compensation 
liability. While that appears to be an introductory recitation, descriptive 
merely of the change made in the character of the insurance, if it is to 
be given further meaning we think it may be explained as having reference 
to that section of the act permitting an unlimited recovery of exemplary 
damages, reading as follows: 


“Nothing in this act shall be taken or held to prohibit the recovery 
of exemplary damages by the surviving husband, wife and heirs, or 
such of them as there may be, of any deceased employee, whose death is 
occasioned by homicide, through the willful act or omission or gross 
negligence of any person, firm or corporation, the employer of such 
employee at the time of the injury causing the death of the latter, and in 
all cases where exemplary damages are sought under this section, in case 
the injured party has already been awarded actual damages by the board 
herein provided, said fact and said amount so received shall be made 
known to the court or jury trying said cause for exemplary damages; 
and on the issue for exemplary damages he shall have the same defenses 
as under the existng law.” Vernon’s Sayles’ Statutes 1914, art. 5246). 


Therefore, in writing insurance in accordance with this statute, the 
corporation was by its express terms not only bound by the fixed schedule 
of compensation to be paid in particular cases for specified injuries, but 
for the unlimited amount recoverable as exemplary damages. It is, 
however, not contended here that Garrison’s injuries occurred under any 
such circumstances as made that provision of the statute applicable to 
his cause of action. 

[3] Anothere most earnestly and ably presented argument is that, 
because there was a largely increased premium rate required to be paid 
on this new insurance, after September Ist over that charged under the 
previous contract and pre-existing law, it must have been intended to both 
continue the liability formerly carried and to add that imposed by the 
compensation statute. The obvious answer to this suggestion is that, 
under the undisputed evidence, no part of the premiums paid after Sep- 
tember Ist was in fact paid for any other insurance than that in strict 
compliance with the compensation law, but was such only as had been 
officially promulgated by the Industrial Accident Board as the authoritative 
rate for insurance in corformity therewith, neither more nor less than 
which could be legally charged. From this situation the necessary result 
would be that, if appellant did so get and retain insurance under both 
systems after September Ist it had the continuing benefit of the kind 
first carried for nothing. 


Furthermore, other reasons than the one suggested by appellant for 
higher rates under the new system are easily supposable; indeed, the 
possibilities suggested by the conditions here involved indicate at least 
one. Under the old policy it had protection for only $5,000 on each 
employee injured, in no event to exceed $10,000 for any one accident, 
no matter how many were injured therein; that is the insurance company, 
for the rate charged on that policy, limited its maximum liability in the 
circumstances stated to $10,000, even though 100 employees should sustain 
damages of $5,000 each, totaling $100,000 for only 10 per cent, of which 
it would be liable, leaving the Lumber Company to pay the remaining 
$90,000; whereas, if the latter company had brought this supposed con- 
tingency under the operation of the Compensation Law, and had complied 
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with the requirements thereof by so notifying its employees, the entire 
$90,000 might have been saved. 

Such possibilities might well furnish mutual justification for far 
greater relative increase in rates than is here claimed to have obtained 
to the assured in paying it because of the immunity afforded, and to the 
insurer in charging it in view of greatly enlarged liability. 

So that, considering all the clauses, conditions, and stipulations of 
these contracts together, and then giving them such interpretation as 
reasonably appears to harmonize with the intention of the parties, we 
think the trial court stated a correct conclusion. 14 Ruling Case Law, 
Insurance, last sentence, par. 103, footnote 15; 16 Am. & Eng. Ency. of 
Law (2d Ed.) p. 862; Hearne v. Gillett, 62 Tex. 23; Kempner v. Advance 
Tresher Co., 44 Tex. Civ. App. 128, 97 S. W. 1080. 

Under this view the remaining assignments raise immaterial issues. 

It follows that all assignments should be overruled. 

Affirmed. 


On Motion for Rehearing. 

In the original opinion it was recited that the trial court, after 
reviewing the various policies and binders, had stated its fact finding to 
be that the parties intended their contract of insurance to be one in 
accordance with the Texas Compensation Law, which finding this court, 
after a like review of the statement of facts, wherein all the policies 
and binders were set out in full, adopted as its own. :Then followed an 
extended description and discussion of them in theif proper sequence, 
with quotations of such provisions therefrom as were deemed adequate 
to an understanding of their import, and a closing reiteration that all 
their various stipulations had been considered together. We did not, 
however, copy in hec verba all the different recitations therein which 
appellant contended constituted the full and final contract of insurance 
between it and the appellee. That was not then, nor is it now, though 
essential, but, in deference to the very earnest request of counsel for 
appellant that it be done, the court has pleasure in making these additional 
findings of fact: 

1. Policy EY-4480, of date October 20, 1913, contains these para- 
graphs: 

“Par. 2. To pay the compensation and to furnish or cause to be 
furnished the medical and surgical treatment provided by the Workmen’s 
Compensation Law or Laws designated in declaration 7 as they exist 
when this policy takes effect, excluding amendments thereto subsequently 
made; 


“Par. 3. To indemnify the assured against loss by reason of the 
liability imposed by law for damages; 

Par. 4. To investigate accidents involving such bodily injuries or 
death, to negotiate settlement of claims, and to defend suits for com- 
pensation or damages brought on account of such bodily injuries or 
death, in the name and on behalf of the assured, unless and until the 
corporation shall elect to effect settlement thereof; and 

“Par. 5. To pay all costs taxed against the assured in any legal 
proceeding defended by the corporation in accordance with the preceding 
paragraph, all interest accruing upon the judgment rendered in connection 
therewith, and all expenses incurred by the corporation for investigation, 
negotiation, or defense.” 

2. In policy No. 501,507, of date April 25, 1913, occur these provisions : 

“(1) To indemnify the assured against loss from the liability imposed 
by law upon the assured for damages on account of bodily injuries 
(including death at any time resulting therefrom) accidentally suffered, 
or alleged to have been suffered, during the policy period defined in said 
statements, by any employee or employees of the assured while at the 
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places designated in statement 4 by reason of work therein described; 

“{2) To contest claims and to defend suits, even if groundless, made 
or brought against the assured on account of such bodily injuries or 
death, unless it shall elect to settle such claims or suits; and 

“(3) To pay all costs taxed against the assured in any legal proceeding 
defended by the corporation according to agreement (2) above, and all 
interest accruing after entry of judgment upon such part of same as is not 
in excess of the corporation’s limit of liability as hereinafter expressed.” 

“A. The corporation’s liability on account of bodily injuries to, 
or the death of, one person, shall be limited to the sum of five thousand 
dollars ($5,000.00), and, subject to the same limit for each person, the 
corporation’s total liability on account of bodily injuries to, or the death 
of, more than one person, as a result of one accident, shall be limited to 
the sum of ten thousand dollars ($10,000.00); but in addition to these 
limits the corporation will pay expense incurred by the corporation in 
the investigation of claims and in the defense of suits, and all sums for 
which the corporation may be liable under section (3) of the insuring 
agreements.” 

3. Workmen’s Compensation Endorsement No. 141,233 embraces 
these recitations: 

“(1) That in consideration of the payment of the premium rates 
specified in paragraph 7 of this indorsement in lieu of the premium rates 
for which pay roll expenditure is the basis for premium calculation ex- 
pressed in the policy to which this indorsement is attached, and in 
further consideration of the, warranty contained in paragraph 5 hereof, 
the said policy is hereby extended to include within its terms all obliga- 
tions imposed upon or assumed by the assured under any of the provisions « 
contained in the said act in so far as the same shall have reference to the 
subject-matter of this insurance.” 

“(2) That paragraph A of the conditions of the said policy is hereby 
eliminated.” 

“(4) That notwithstanding the said act or any part thereof is now 
or shall hereafter be declared invalid or unconstitutional, all premiums 
provided by this indorsement shall be fully earned by the corporation, 
and accordingly the schedule of workmen’s compensation benefits con- 
tained in the said act (as distinguished from the additional liability 
imposed for the recovery of damages) shall be considered a part of said 
policy as fully and completely as if wholly written therein, and shall be 
and remain a part of said policy so long as the said policy shall remain in 
force; but permission is given to the assured to cancel this indorsement 
on a pro rata basis at any time after the said act has been declared 
invalid or unconstitutional by the judgment of any court of last resort, 
and the policy itself then remain in full force and effect as originally 
written.” 

In the motion for rehearing attention is also called to an inadvertent 
but wholly unimportant error in the statement of some figures in the 
former opinion, where it was said, “even though one hundred employees 
should sustain damages of $5,000 each, totaling $100,000,” etc., when it 
should have read twenty employees instead of one hundred. In acknowl- 
edging the opportunity to make the correction, attention is arrested by the 
fact that the error in the figures actually used but emphasized and 
accentuated the point of the argument the court was making. 

The motion for rehearing, after having been carefully read and 
considered, is overruled. 

Overruled, 
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PRUDENTIAL CASUALTY CO. v. KERR. (6 Div. 778.)* 
(Supreme Court of Alabama.) 


4. INSURANCE—ACTION ON POLICY—PLEADING—CONSIDER- 

ATION—“POLICY.” 

In view of Code 1907, §§ 4573, 4574, 4579, and section 5382, forms 
12, 13, 14, and section 3966, as to written instruments, importing a con- 
sideration, a complaint to recover a sum due on insurance “policy” need 
not allege the consideration, the word “policy” designating the formal 
written instrument in which a contract of insurance is embodied in 
contradistinction to a parol agreement to insurer. 


(For other cases, see Insurance, Dec. Dig. § 629[2].) 
(For other definitions, see Words and Phrases, First and Second 
Series, Policy.) 


5. INSURANCE—ACTION AGAINST INSURANCE COMPANY— 
SERVICE UPON INSURANCE COMMISSIONER—SUFFICIEN- 
CY OF SHERIFF’S RETURN. 

In action against nonresident insurance corporation, no other prelim- 
inary proof of service upon the secretary of state as ex officio insurance 
commissioner upon whom service might be perfected under Code 1907, § 
4560, was necessary than the sheriff’s return on the summons and complaint 
to the prima facie effect that service was made on J. P. “as secretary , 
of state and ex officio insurance commissioner for the state of Alabama”; 
the quoted words not being descriptio persone. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from Circuit Court, Jefferson County; Hugh A. Locke, Judge. 
Bill by the Prudential Casualty Company against J. W. Kerr. Judg- 
ment for defendant, and plaintiff appeals. Reversed and remanded. 


David S. Anderson, of Birmingham, for appellant. 
Goodwyn & Ross, of Bessemer, for appellee. 


* Decision rendered, June 20, 1918. Rehearing denied Nov. 14, 1918. 
80 South. Rep. 97. 
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CENTRAL BANK OF WEST LEBANON v. MARTIN. (No. 9570.)* 
(Appellate Court of Indiana, -Division No. 2.) 


1. INSURANCE—INVESTMENT—PROCEEDS FROM SALE OF 
STOCK. 


Burns’ Ann. St. 1914, § 4769, does not prohibit a casualty company 
from depositing the proceeds of capital stock in banks, and taking therefor 
certificates of deposit, or from assigning notes given for stock, and 
receiving certificates of deposit therefor. 


(For other cases, see Insurance, Dec. Dig. § 8.) 


2. INSURANCE—PROCEEDS OF CAPITAL STOCK—INVEST- 

MENT. 

Since act of a casualty company in investing proceeds of capital 
stock and securities other than those named in Burns’ Ann. St. 1914, § 
4709, is not void, but only voidable, it is not a defense, in an action 
on a note given to casualty company, for such stock, that note was traded 
by the casualty company to plaintiff bank in exchange for bank’s certifi- 
cate of deposit. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


Appeal from Circuit Court, Carroll County; James P. Wason, Judge. 
Action by the Central Bank of West Lebanon against William O. 
Martin. Judgment for defendant, and plaintiff appeals. Reversed. 


Charles R. Pollard, of Delphi, and Rabb, Mahoney & Fansler, of 
Logansport, for appellant. 

Benjamin F. Long, Charles E. Yarlott, and Paul M. Souder, all of 
Logansport, and George W. Julien and L. D. Boyd, both of Delphi, for 
appellee. 


* Decision rendered, Nov. 26, 1918. 121 N. E. Rep. 57. 
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EDINGER & CO. v. SOUTHWESTERN SURETY INS. CO* 
(Court of Appeals of Kentucky.) 


1, INSURANCE—RES JUDICATA—PARTIES CONCLUDED. 


Where indemnity policy exempted liability for injury from vicious 
animals, and injured blacksmith recovered against the insured for kick 
from mule, upon the finding that the mule was vicious, the judgment was 
res judicata as between the insured and the insurer; the insurer having 
been made a party by the service of notice of the action, though it 
refused to participate in the trial. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Action by Edinger & Co. against the Southwestern Surety Insurance 
Company. Judgment on directed verdict for defendant, and plaintiff 
appeals. Affirmed. . 


O’Neal & O’Neal, of Louisville, for appellant. 
Helm & Helm, of Louisville, for appellee. 


* Decision rendered, Dec. 3, 1918. 206 S. W. Rep. 465. 
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STATE ex rel. WESTERN ACCIDENT & INDEMNITY CO. v. 
DISTRICT COURT OF SEVENTH JUDICIAL DIST. IN AND 
FOR RICHLAND COUNTY et al, (No. 4314.)* 


(Supreme Court of Montana.) 


1. INSURANCE—PLACE OF PERFORMANCE OF CONTRACT OF 
SURETYSHIP—STATUTE. 


Surety company’s contract to indemnify employer for loss through 
employee held not expressly or inferentially to designate Lewis and 
Clark or Richland counties, the counties of residence of the surety and 
the employer, respectively, as the place where payment was to be made 
in case of loss, so that contract was to be performed and venue lay there, 
under Rev. Codes, § 6504. 


(For other cases, see Insurance, Dec. Dig. § 618.) 


Application for writ of supervisory control by the State, on the 
relation of the Western Accident & Indemnity Company, against the 
District Court of the Seventh Judicial District, in and for the County of 
Richland, and C. C. Hurley, Judge thereof. Order to show cause’ dis- 
charged, application denied, and proceeding dismissed. 


F. J. Mataushek, of Sidney, and O. W. McConnell, of Helena, for 
relator. 


Walsh, Nolan & Scallon, of Helena, for respondents. 
* Decision rendered, Nov. 15, 1918. 176 Pac. Rep. 613. 





Richter et al. v. Rockhold. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firta Circult. 


RICHTER et al. 
v. 


ROCKHOLD. 


SAUL et al. 
v. 


SAME. (Nos, 3167-3168.)* 


1. BANKRUPTCY—SUMMARY ORDER—WHAT CONSTITUTES. 

An order directing the bankrupt to pay or secure to the trustee the 
cash surrender value of insurance policies providing for change of bene- 
ficiary held not a summary order against the beneficiary named; the order 
not purporting to affect her rights. 


(For other cases, see Bankruptcy, Dec. Dig. § 136[2].) 
2. ee POLICIES—RIGHTS OF TRUS- 


Where a life policy provided for change of beneficiary and recognized 
a loan value, though the insurer declined te pay or recognize a cash sur- 
render value, held that, as it appeared there was little, if any, difference 
between the loan and cash surrender value, an order directing the bank- 
rupt to pay or secure same to trustee was proper, for the bankrupt could 
secure the surrender value from the company, etc. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


Petition to Superintend and Revise from the District Court of the 
ie States for the Northern District of Texas; George W. Jack, 
udge. 

In the matter of the bankruptcy of Jacob Richter. Petition by the 
bankrupt and another to superintend and revise an order affirming an 
order of the referee requiring the bankrupt to pay or secure to George 
F. Rockhold, trustee, the cash surrender value of insurance policies, 
Likewise a petition to superintend and revise a similar order made in 
the bankruptcy of Morris Saul. Orders affirmed. 


_ W. T. Henry, of Dallas, Tex. (Sam Leake, of Dallas, Tex., on the 
brief), for petitioners: 


Julius H. Runge, of Dallas, Tex., for respondent. 


Before Walker and Batts, Circuit Judges, and Grubb, District Judge. 


Batts, C. J. Petitions to superintend and revise in the two cases 


present the same question, and will be disposed of by consideration of 
the case of Richter. 


The petition is for revision of an order affirming an order of the 
referee requiring the bankrupt, within 30 days, to pay or secure to the 


* Decision rendered, November 11, 1918. 253. Fed. Rep. 941. 
Vol. LIII—13. 
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trustee the cash surrender value of two insurance policies, and providing 
that, if this value (fixed by the order) were so paid, the policies should 
be delivered to him, and that otherwise they should pass to the trustee 
as assets of the estate. It was provided that— 

“A copy of this order be given by mail to the bankrupt, to his wife, 
Bella Richter, and to the New York Life Insurance Company for their 
observance.” 

[1] The order complained of cannot be considered a summary order 
against Bella Richter. She is named as beneficiary in a policy, under the 
terms of which the beneficiary may be changed. Whether her rights be as 
in a policy in which the right to change is not retained, subject to be 
defeated, or be inchoate or in expectancy, the order cannot have the 
effect, and does not purport to have the effect, of affecting these rights. 

[2] The policy allows a change of beneficiary, and provides “a loan 
value,” but does not refer to “a cash surrender value.’ The company 
issuing the policy declines to pay or recognize a cash surrender value. 

In Hiscock v. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 
771, the cash surrender value was not provided for in the policy, but was 
recognized by the insurance company. So in Cohen v. Samuels, 245 U. S. 
52, 38 Sup. Ct. 36, 62 L. Ed. 143. In the opinion in Malone v. Cohn, 236 
Fed. 882, 150 C. C. A. 144, by this court, the question is asked: Does its 
failure to expressly provide for a present cash surrender value stand in 
the way of the bankrupt acquiring the right to hold, own, and carry the 
policy by paying or securing the trustee an ascertaining sum of money? 
And, arguing the negative, the court cites Hiscock v. Mertens, to the 
effect that— 

_ “The failure of the policy to provide expressly for a present cash 
surrender value does not have this effect, if, in fact, it has such a value 
by the concession or practice of the company issuing it.” 

There was, however, in the case no evidence of any concession or 
practice of the company recognizing a cash surrender value. 

So far as appears, however, no case has, in terms, held that where 
the policy does not provide for a cash surrender value, and there is no 
concession or practice of the company recognizing it, and there is a 
refusal of the company to pay the cash surrender value, or to otherwise 
recognize its existence, the provisions of section 70a of the Bankruptcy 
Law (Act July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 1916, § 9654]) may 
nevertheless be made to apply. This question is now distinctly presented. 

The testimony of an actuary, called as a witness in this case, was 
to the effect: 

“That, in the business of life insurance, there is no difference between 
the loan value and the surrender value of life insurance policies, except 
a slight difference in the method of computation. * * * The basis of 
the computation of the cash surrender value of the policy and the loan 
value is the same, both being based on the reserve, and the loan and cash 
surrender value are equivalent.” 

A differentiation is made by a witness connected with the insurance 
company issuing the policy. Among his answers to interrogatories is the 
following: 


“Payment of the cash surrender value of the policy by the company 
completely terminates the policy and all insurance benefits thereunder; 
but, after a loan is made on the policy, the insurance thereunder may be, 
and is usually, continued by the payment of the same premium, with 
interest on the loan; in the event of the death of the insured, or the 
maturity of the policy, the loan is deducted from the amount payable on 
the policy.” 

Whether or not a company, by its policy or otherwise, recognizes a 
cash surrender value, the value exists. If there is a difference between 
the loan value and the cash surrender value, the difference would, ordi- 
narily, be in favor of the latter. By payment of the cash surrender value 
the company escapes all future liability. The value to the company is 
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there, and what it amounts to in dollars is a matter of ascertainment by 
computation, if it is not indicated by the policy. It is a value that has been 
created by and from the business or estate of the bankrupt, and his 
creditors are entitled in law and good morals to the benefit of it. On 
the other hand, the creditors having received this value, there can be no 
reason why the bankrupt should not get the benefit of life insurance 
which he might not at that time be able to secure, and at a premium rate 
less than would be demanded upon a new policy. 

It is within the rights and the ability of the bankrupt to secure from 
the life insurance company the amount required by the order to con- 
tinue his policy, and if he does not pay the cash surrender value, as 
legally and properly ascertained, the referee should take such steps as 
may be necessary and proper to secure for the creditors the benefit of 
the asset evidenced by the policy. 

The orders sought to be revised are confirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firth Crrcult. 


RAWLS 
v. 


PENN MUT. LIFE INS. CO. OF PHILADELPHIA. (No. 3072.)* 


1. a INSURANCE—VESTED RIGHTS OF BENE- 

Where a life policy reserved to insured right to change beneficiary, 
and insured, having defaulted, secured a loan on the policies to pay 
premiums, with the result, on the subsequent default, the automatic 
extended term insurance, to ‘which the reserve was devoted, expired before 
the insured’s death, the beneficiary cannot recover, on the theory her 
rights were vested, etc., for, if the insured could wholly destroy such 
rights by changing beneficiaries, he might do so indirectly. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


2. BANKRUPTCY—INSURANCE POLICIES. 
- Where life policy reserved to insured right to change beneficiary, his 
creditors, on bankruptcy, may claim the cash surrender value. 
(For other cases, see Insurance, Dec: Dig. § 143[2].) 


Batts, Circuit Judge, dissenting. 


In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Suit by Edna M. Rawls against the Penn Mutual Life Insurance Com- 
pany of Philadelphia on two life insurance policies. From a judgment 
rejecting her demands, she prosecutes this writ of error. Affirmed. 


John S. Maxwell and Geo. C. Bedell, both of Jacksonville, Fla., for 
plaintiff in error. 

W. M. Bostwick, Jr., Lake Jones, and Maynard Ramsey, all of 
Jacksonville, Fla., for defendant in error. 


* Decision rendered, October 21, 1918. 253 Fed. Rep. 725, 
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Before Batts, Circuit Judge, and Jack and Evans, District Judges. 


Jack, D. J. The plaintiff in error, as beneficiary, sued the defendant 
on two policies of insurance, for $7,000 and $3,000, respectively, issued 
on the life of her husband. 


The premiums due for the year 1910 were not paid, and the insured 
failed to exercise within the time limit any of the options provided in 
such event, and the policies consequently lapsed. Several months later, 
however, without any new examination, the policies were reinstated 
and the premiums receipted for. The premiums were not paid in cash, 
but in two separate certificates executed by the insured, in each of 
which he acknowledged a loan and stipulated a lien on the respective 
policies to cover same. The amount borrowed on the $3,000 policy was 
just sufficient to pay the premium due. The amount borrowed on the 
$7,000 policy was sufficient to pay the premium due on the policy and that 
due on another policy not involved in this litigation. 


The following year the insured paid neither the loans nor the new 
premiums, and again the policies lapsed. Under the terms of the con- 
tract, the company deducted from the cash surrender value of the policies 
the amount of the indebtedness against each, and with the remainder 
purchased for him term insurance, as provided in both policies. This 
term insurance, or period of extension, as to each, expired long prior 
to the date of the death of the insured. Had the insured paid the 1910 
premiums in cash, instead of executing this certificate of indebtedness 
on the policies to cover the premiums, the cash surrender value when 
the 1911 premiums fell due would have purchased paid-up term insur- 
ance for a period of time extending beyond the date of the death of 
the insured, or had he not paid the premiums or executed the certificates 
and liens in 1910, but allowed the policies then to remain lapsed, the 
cash value at that time would still have purchased term insurance extend- 
ing beyond the date of the death of the insured. This is what the plaintiff 
claimed should have been done. 


She denies the right of the insured to assign or incumber with any 
lien the policies without her consent, she being the beneficiary, claiming 
a vested right, and she contends that, when the policies lapsed in 1910 and 
the insured failed to exercise any of the options granted him under the 
terms of the policies, she automatically acquired such paid-up term 
insurance. 


{1, 2] These contentions might have been sound, had the policies 
been ordinary life contracts; but it was plainly stated in the policies 
that the insured reserved the right to change the beneficiary. Thus, 
as was held by this court in the case of Malone v. Cohn, 236 Fed. 882, 
150 C. C. A. 144, the beneficiary acquired only a contingent interest, 
subject to be extinguished at any time by the insured. 


While admitting the right of the insured to change at will the bene- 
ficiary, she denies his right to create a lien on the policies without her 
consent. It would seem that the greater right included the lesser. If 
the insured could have one the beneficiary to another person, or 
even to his own estate, he could have assigned or incumbered the policies 
to secure a loan. An assignment, in fact, to secure a debt greater than 
the face of the policies would have been, in effect, a change in the 
beneficiary, which the policies specifically give the insured the right to 
make. The beneficiary could not complain if her rights had been entirely 
blotted out by such an assignment, and she should not be heard to com- 
plain when her rights are only partially affected by the act of the 
insured. Certainly she had little cause to complain when the very pur- 
pose of the loans was to prevent the lapsing of the policies, and thus 
preserve her rights, and the case is not affected by the remarkable cir- 
cumstance that the policies would have been in force under the automatic 
term extension insurance clause of the contracts. at the time of her 
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husband’s death, had he. not borrowed the money to pay the premiums 
and prevented their lapse in 1910, 

The cash surrender value of the policies at the time of the default 
in payment of the premiums in 1910, or at the time of the second default 
in 1911, could have been claimed by the creditors of the insured, had 
he then been in bankruptcy. Malone v. Cohn, 236 Fed. 882, 150 C. C. A. 
144; In re Bonvillain-(D. C.) 232 Fed. 370; Bonvillain v. Howell, 237 
Fed. 1015, 150 C. C. A. 660; In re Herr (D. C.) 182 Fed. 716; In re 
Jamison Bros. & Co. (D. C.) 222 Fed. 92; In re Shoemaker (D. C.) 
225 Fed. 329. Consequently he could voluntarily have assigned the poli- 
cies to his creditors, and, if he could have assigned the policies to all of 
his creditors through a trustee in bankruptcy, there is no good reason 
why he could not have assigned them to one particular creditor, the 
insurance company itself. 

The insured at all times prior to his death had complete domination 
and control of the policies by reason of his reserved right at any time 
to change the beneficiary. As was well said by the Court of Appeals, 
Sixth Circuit, in the case of Mutual Ben. Life Ins. Co. v. Swett, 222 
Fed. 204, 137 C. C. A. 644, Ann. Cas. 1917B, 298: 

“As the policy to Swett stipulated that he might, on his written 
request of the company for its appropriate indorsement on the policy, 
change the beneficiary, his wife did not acquire a permanent or vested 
interest in it. The existence of such an interest during her husband’s 
lifetime was made impossible by the control over the contract of insurance 
given to him, independent of her will. Her right was inchoate, a mere 
expectancy during his lifetime, dependent on the will and pleasure of her 
husband as holder of the policy, and could not vest until his death hap- 
pened with the policy unchanged. His control over the policy was, subject 
to its items, as complete as if he himself*-had been the beneficiary.” 

The insured clearly might have changed the beneficiary to himself, 
or to his estate, without the consent of, or even notice to, the beneficiary, 
and might then have made the assignment, or granted the lien to the 
company, and thereafter reinstated his wife as beneficiary. Had he 
gone through this circumlocution, her interest would undoubtedly thereby 
have been made subject to the assignment. What he might have done by 
indirection and circumlocution, he had the right to do by direct action. 

The judgment is affirmed, with costs. 


Batts, C. J. (dissenting). I cannot concur in the conclusion reached 
by my Brethren. 

Under the policy the insured had the right to change the beneficiary 
in the way and under the conditions named by the policy. He also had 
the right, upon a proper assignment of the policy, to receive a loan. If 
the beneficiary, his wife, had an interest in the policy, the policy was not 
assigned, because that interest was not assigned. The interest of the wife 
was the same as in an ordinary policy, except that it was subject to be 
defeated by the act of the husband in making a change of beneficiary under 
the conditions and in the manner provided by the policy. This power 
was not exercised by the husband, and his execution of an instrument 
declaring a lien on the policy did not affect the rights of the wife. 


These views are sustained*by the courts of a number of the states: 
South Carolina: Deal v. Deal, 87 S. C. 395, 69 S. E. 886, Ann. Cas. 
1912B, 1142; Indiana: Indiana Life Ins. Co. v. McGinnis, 180 Ind. 
9, 101 N. E:, 289, 45 L. R. A. (N. S.) 192; Massachusetts: Tyler v. 

reas., etc., 226 Mass. 306, 115 N. E. 300, L. R. A. 1917D, 633; New 
Jersey: Sullivan v. Maroney, 76 N. J. Eq. 104, 73 Atl. 842; Colorado: 
Johnson v. Insurance Co., 56 Colo. 178, 138 Pac. 414, L. R. A. 1916A, 
868. Cases from Kentucky and Texas are apparently to the contrary. 
There are also cited as in conflict, cases with reference to certificates 
of benefit societies, where the rights of the parties are regulated by 
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the rules of the societies, and bankruptcy cases, where the policy is treated 
as a part of the estate, because the bankrupt is in position to make the 
cash value of the policy available for his creditors. 


SUPREME COURT OF MICHIGAN. 


KANE et al. 
v. 


DETROIT LIFE INS. CO. (No, 75.)* 


2. ee ener AS AGENT OF INSURER—STAT- 

UTES. 

Under Comp. Laws 1915, § 9305, providing that a person who solicits 
life insurance shall be regarded the agent of the company and not of 
the insured, one who solicits and obtains an application for a policy from 
an insured, although not an authorized agent of the company, and has 
application signed by the company’s general agent, is to be considered, 
in an action on such policy, as the agent of the company. 


(For other cases, see Insurance, Dec. Dig. § 96.) 


3. INSURANCE—ACTION ON POLICY—QUESTIONS OF FACT. 
In an action on a life insurance policy, wherein defendant alleged 
that insured had falsely stated he had never been rejected by another 
company, whether defendant had knowledge of such rejection held, under 
the evidence, for the jury; the testimony being at variance. 
(For other cases. see Insurance, Dec. Dig. § 668[15].) 


4. INSURANCE—FALSE REPRESENTATIONS IN APPLICATION 
—KNOWLEDGE OF AGENT. 


Although a solicitor for an application for an insurance policy must 
be considered as the agent of the company, under Comp. Laws 1915, 
§ 9305 his knowledge that insured falsely represented that he had never 
been rejected by another company will not be imputed to defendant when 
he connived with insured to mislead the company, 


(For other cases, see Insurance, Dec. Dig. § 380.) 


Error to Circuit Court, Wayne County; Frank D. M. Davis, Judge. 

Action by Sam Kane and another against the Detroit Life Insurance 
Company. Judgment for plaintiffs, and defendant brings error. Re- 
versed, and new trial granted. 


i 
Argued before Ostrander, C. J., and Bird, Moore, Steere, Brooke, 
Fellows, Stone and Kuhn, JJ 


Frank H. Watson, of Detroit (M. J. Cavanaugh, of Ann Arbor, of 
counsel), for appellant. 

Droock & Kaufman, of Detroit (Fred H. Aldrich, of Detroit, of 
counsel), for appellees. 


* Decision rendered, Dec. 27, 1918. 170 N. W. Rep. 35. 
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Kuan, J. In this action it is sought to recover on two policies of 
insurance issued by the defendant upon the life of one Isrel Kane on 
November 26, 1915. In the application for insurance the applicant certified 
that he had read all the statements and answers in the application and 
agreed, on the part of himself and any person who may claim under the 
policy, that all the statements and answers so made, and all that may 
be made to the medical examiner in continuation of the application, are 
full, complete, and true, and are representations made as inducements 
to the issuing of the policy. He was subsequently examined by the com- 
pany’s medical examiner, and upon the strength’ of the application and 
this examination the two policies here in suit were issued. The plaintiffs 
are the sons of the insured and beneficiaries under these policies. The 
defendant filed a plea of the general issue, to which notice was attached 
to the effect that false and fraudulent statements were made to it in the 
application of insured and false and fraudulent statements were made 
in the statements to the medical examiner, referring to the following 
question and answer which occurred in the application: 


“Has your application for life insurance ever been declined or post- 
poned by any other company or fraternal organization? No.” 


And the following in the medical examiner’s report: 

“Have you ever been declined or postponed by any life company? 
(If so, give name of company.) No.” 

The defendant in its notice alleges the falsity of these statements 
and charges the truth to be that the insured had made application to, 
and was declined by, the New York Life Insurance Company, November 
16, 1915, and claimed that, because of these false statements made in the 
application and to the medical examiner, the policies issued thereunder 
are void and not collectible. Isrel Kane, the insured, died June 27, 1916, 
some seven months after the policies were issued, and it is the claim of 
the defendant that the defendant first discovered that the statements made 
by the insured in his application and statement to the medical examiner 
were false, after that time. It is admitted that Kane had made an applica- 
tion to the New York Life Insurance Company, and the proofs show 
that he had been rejected by the company, and that he had received this 
information prior to his making application for insurance to the de- 
fendant company. The testimony further discloses that the application for 
insurance was written by one Herman Solomon, who at that time was 
agent for the New York Life Insurance Company, and was the agent 
who had written the application for Isrel Kane in that company, which 
had been rejected. Solomon was called as a witness for the plaintiffs, 
who claimed the right to cross-examine him as though he were the agent 
of the defendant company, which agency was denied by the defendant; 
the defendant claiming that Solomon never was an agent of the com- 
pany and never was authorized to write insurance for said company by 
any person empowered to authorize it. 

It appears that the application, in most of its parts, is in the hand- 
writing of Solomon, and was signed, as agent, by Jacob Meltzer, a 
general agent of the company. The testimony of Solomon shows that 
he took the application to the insured, who signed it before the same 
was filled out, and it is his claim that he filled out a part of it, and 
that the other portions thereof were filled out by a Miss Herber, who 
was the secretary of Mr. Meltzer, and that the insured never signed the 
application at all, but merely signed a blank, and that it was fixed up 
entirely by himself and Miss Herber. This statement is denied by Miss 
Herber in her testimony. It is his claim that the false answer to the 
statement complained of by the defendant, purporting to have been made 
by the insured in his application, was answered in that way for the 
reason that Miss Herber told him that it made no difference; that the 
Detroit Life Insurance Company was not interested whether he had 
ever been rejected or not, which statement is also denied by Miss Herber. 

A copy of the application’and medical examination was attached to 
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the policy and made a part thereof. Plaintiffs further claim that the 
insured could neither read nor write, and the testimony of Solomon 
showed that Meltzer was informed, prior to the making of the applica- 
tion by the insured, that the insured had been rejected by the New York 
Life Insurance Company prior to his application to the defendant com- 
pany, which testimony is denied by Meltzer. There is also some testi- 
mony given by Mr. Solomon to the effect that Mr. Baty, the secretary 
of the company, had knowledge that the insured was a rejected risk 
before the delivery of the policies to the insured, which testimony is 
denied by Baty. Solomon’s testimony further showed that he had been 
requested by Meltzer to bring risks rejected by the New York Life 
Insurance Company, upon applications secured .by him, to the defendant 
company, and that it was pursuant to this arrangement that the applica- 
tion of the deceased was brought to the defendant company. The insur- 
ance of Isrel Kane went onto the books of the company as the business 
of Meltzer, the city manager for the company; but Solomon was paid 
the regular commission paid to subagents of the company, and the books 
of the company showed the payment of this commission to Solomon, 
At the close of the proofs, the following colloquy was had between 
the court and counsel: 
“The Court: Anything further? 
“Mr. Watson: Nothing on our part. 
“The Court: Nothing further on your part? 
“Mr. Aldrich: No, your honor, 
‘“The Court: Gentlemen, you may be excused for a few moments 
until I call you in. 
a Court: I know the counsel upon both sides asked for directed 
verdict. 
“Mr. Aldrich: I know we did, your honor. 
“Mr. Watson: I don’t think it should go to the jury.” 
Here followed a discussion between the court and counsel for the 
respective parties, and thereupon defendant’s counsel presented certain 
requests to charge, the fourth of which read as follows: 


“If you find from the evidence in this case that Isrel Kane made 
application for insurance in the defendant company, and before the policy 
was written appeared before the medical examiner and there answered 
the questions propounded to him by the medical examiner, and therein 
stated, ‘No,’ in reply to the question, ‘Have you ever been declined or 
postponed by any life company; if so, give the name,’ and if you find 
that he answered this question in the manner above, that answer was a 
mis-statement and was a fraud upon the company, and if you find that 
the company had no knowledge that the answer was fraudulent and false, 
the plaintiffs in this case cannot recover; it being entirely immaterial that 
Mr. Solomon knew that it was false. The knowledge of Mr. Solomon 
cannot be imputed to the company, he being a party to the fraud and 
apparently anxious to put through the insurance. And it is immaterial 
as to whether he will be deemed an agent of this company, or not, for 
the reason that an agent cannot co-operate with an applicant in perpetrat- 
ing a fraud on the company and later on have the fraudulent act of the 
agent used for the purpose of excusing the applicant for making un- 
truthful statements in his application for the insurance and in his ex- 
amination by the medical examiner.” 


[1] The court, however, directed a verdict for the plaintiffs, and 
counsel for appellees now say that the appellant is precluded from rais- 
ing any question as to nonsubmission of a question of fact to the jury, 
in view of the dialogue which occurred between the court and counsel, 
above set forth, and the following Michigan cases are relied upon: Cul- 
ligan v. Alpern, 160 Mich. 241, 125 N. W. 20; Germain v. Loud, 189 
Mich. 38, 155 N. W. 373; Kyselka v. Northern Assurance Co., 194 Mich. 
430, 160 N. W. 559. The presentation to the court of the request to 
charge above set forth must be said to have negatived any intent on the 
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part of counsel, if his statements to the court are to be so construed, to 
waive the right of his client to have the jury pass on the questions of 
fact involved in the controversy. In our opinion, this record clearly 
raises such questions of fact. 

[2] Section 9305, Comp. Laws of 1915, reads as follows: 

“Any person who shall solicit an application for insurance upon the 
life of another shall, in any controversy between the assured or his 
beneficiary and the company issuing any policy upon such application, 
be a as the agent of the company and not the agent of the 
assured.’ 

We can, therefore, assume that by virtue of this statute, so far as 
any controversy is concerned between the assured, or his beneficiary, 
and the company issuing the policy upon such application, the person 
soliciting the application must be regarded as the agent of the company 
and not the agent of the assured. Plaintiffs further claim that the offer 
by an agent duly authorized to write insurance for one company, of a 
rejected risk to another company, is a perfectly legitimate transaction, 
even though he had no license from the last-named company, by virtue 
of section 6 of Act No. 124, Pub. Acts of 1915; which reads as follows: 

“Any authorized agent of an insurance company transacting business 
in this state shall have the right to procure the insurance of risks, or 
parts of risks, that have been refused by companies represented by him 
in other like companies duly authorized to transact business in this 
state; but such insurance shall only be consummated through a duly 
licensed resident agent of the company taking the risk: Provided, how- 
ever, that nothing herein contained shall be deemed to authorize the 
conducting of any insurance brokerage business in this state.” 

[3] It conclusively appears that Solomon was not a regularly ap- 
pointed agent for the Detroit Life Insurance Company and had no 
certificate of authority to act as its agent, and, that being the case, the 
only business he could legally do for the Detroit Life Insurance Com- 
pany would be to procure the insurance of risks, or parts of risks, that 
had been rejected by the companies represented by him, duly authorized 
to transact business in this state, and such insurance could only be con- 
summated through a duly licensed resident agent of the company taking 
the risk. Whether or not the defendant company had knowledge that 
Kane had been rejected by any other insurance company was a question 
of fact for the jury, and the testimony is at variance in the record on 
this point; Solomon testifying that .the officers of the company had such 
knowledge, and Meltzer, Baty, and Miss Herber contradicting him with 
reference to his claims thereto. Whether Kane actually knew of the false 
statements in his application and signed statement to the medical officer 
becomes immaterial, he having had them in his possession, as a part of 
the policies, for seven months, and it was his duty to know that the 
representations therein contained, and which constituted the inducement 
for the issuance of the policies, were true. Silence during the life of the 
policy has been held to be persuasive proof of fraudulent intent. See 
Metropolitan Life Ins. Co. v. Freedman, 159 Mich. 114, 123 N. W. 547, 
32 L. R. A. (N. S.) 298, and cases therein cited. 

_ [4] If the jury should find that the defendant company, through 
its officers, Meltzer and Baty, had actual knowledge of the fact of Kane 
being a rejected risk in any other company, the false statement relied upon 
would become immaterial; but, even under the theory advanced by 
counsel for plaintiffs, that Solomon, by virtue of the statute (section 
9305, Comp. Laws 1915) above set forth, became, so far as this controversy 
is concerned, an agent for the defendant company, and, he having full 
knowledge of the false statements, still his knowledge should not be 
imputed to the defendant company. The rule sustaining this conclusion 
was announced in Ketcham v. Accident Association, 117 Mich. 521, 76 
' 5, and is there thus stated: 


“The courts have always been anxious to take care of the rights of 


. 
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the assured when the applicant has relied upon the agent informing the 
company what had been truthfully told to him about the character of 
the risk; but the courts never have said the company is bound by state- 
ments contained in an application, when not only the agent, but the 
assured, knows they are untrue, and calculated to deceive, and the applica- 
tion is to be forwarded to the company as the basis of its action. To so 
hold would put these organizations completely at the mercy of dishonest 
and unscrupulous agents.” 

See, also, Haapa v. Ins. Co., 150 Mich. 468, 114 N. W. 380, 16 L. R. A. 
(N. S.) 1165, 121 Am, St. Rep. 627. 

‘We are of the opinion that these questions of fact should have been 
submitted to the jury, and that at least the substance of the fourth request 
to charge should have been given to the jury for determination. 

The judgment must therefore be reversed, and a new trial granted, 
with costs to the appellant. 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


REDD et al. 
v. 


AMERICAN CENT. LIFE INS. CO. (No. 13044,)* 


1. INSURANCE—“ENTERED SERVICE OF ARMY”—WHAT CON- 
STITUTES. 


_ One has “entered the service of the army,” within the purview of an 
insurance policy, when he has passed the examinations, taken the oath, 
been enrolled, and has subjected himself to the orders of the military. 


(For other cases, see Insurance, Dec. Dig. § 340.) 


2. INSURANCE—AVOIDANCE OF POLICY—SERVICE IN ARMY— 
“ACTIVE SERVICE.” 


An insured, who enlisted in the army medical department and died 
from pneumonia at a training camp in Kansas, had not entered into 
“active service,” within an insurance policy invalidating the policy if the 
insured entered the active service of the army without permission from 
the company; “active service” being service in garrison or at sea in time 
of peace or before an enemy in time of war. 


(For other cases, see Insurance, Dec. Dig. § 340.) 


Ellison, P. J., dissenting. 


Appeal from Circuit Court, Cooper County; Jack G. Slate, Judge. 
i Action by Harry T. Redd and another against the American Central 
Life Insurance Company. Judgment for plaintiffs, and deféndant appeals. 


Affirmed. 


George F. Longan, of Sedalia, for appellant. 
W. W. Kingsbury and Roy D. Williams, both of Boonville, for 
respondents. 


* Decision rendered, Dec. 2, 1918. 207 S. W. Rep. 74. 
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BLaAnp, J. Plaintiffs were beneficiaries under a policy of life insur- 
ance written upon the life of Roy W. Redd. The application for the 
insurance provided: 

“That active service in the army or navy, in time of war, shall in- 
validate said contract of insurance, unless a permit for such service 
shall have been applied for in writing and indorsed upon the policy by 
the company, and such extra premium paid therefor upon notification as 
the then rules of the company may provide.” 

The policy provided: 

“In case of death from service in war without permission from the 
company, the full reserve for this policy at the time of such death only 
will be paid.” 

The agreed statement of facts recites: 

“That insured enlisted in time of war on November 28, 1917, at 
Jefferson Barracks, Mo., as private, Medical Department, Section 3, Med- 
ical Officers’ Training Camp, unassigned, for the term of the ‘Emergency’ ; 
that he was registered under the Selective Service Law in Blackwater, 
Cooper county, Missouri; that thereafter he was sent by the military 
authorities to Camp Funston, Ft. Riley, Kansas, where he died of pneu- 
monia, while in service as aforesaid.” 

No permission was given the insured by the defendant to enter mili- 
tary. service. Other than this policy of insurance, the insured had $10,000 
war risk insurance with the United States government. 

Defendant tendered to plaintiffs the full reserve for the policy at 
the time of the insured’s death, but plaintiffs refused the same. The 
court entered judgment in favor of plaintiffs for the face value of the 
policy, and defendant has appealed. 

It is defendant’s contention that the insurance was void, except as to 
the reserve, for the reason that the insured, as defendant claims, entered 
active service in the army in time of war without its permission. A 
determination of what “active service” means in a military sense dis- 
poses of this case. 

[1, 2] Defendant does not seem to draw any distinction between 
service in the army and “active” service therein. We believe that one 
has entered the service of the army when he has passed the examina- 
tions, taken the oath, been enrolled, and has subjected himself to the 
orders of the military. See Welts v. Ins. Co. 48 N. Y. 34, 8 Am. Rep. 
518. It is therefore apparent that insured had entered service in the 
army at the time of his death. However, we believe. that there is a 
distinction between service in the army and “active” service therein. 
The application and policy must be construed favorably to the insured. 
We think that the word “active” would not have been inserted by de- 
fendant in the application were it not intended that it be given some 
meaning. In fact, the words “active service” in a military sense have a 
well-defined meaning. The New Standard Dictionary defines “active 
service” in a military sense as: 

“(1) In garrison or at sea in time of peace; (2) before an enemy in 
time of war.” 

The New Century Dictionary, vol. 4, p. 62, defines it: 

“Active service (Milit.): (1) The performance of duty against an 
enemy, or operations carried on in his presence.” 

The kind of active service that we are dealing with is, according to 
the policy, such service “in time of war.” Is one who has entered a mili- 
tary training camp and is there in course of training in the medical depart- 
ment of the army, thousands of miles from the scene of hostilities, to 
be regarded as in active service in the army in time of war? We think 
not. Such a person is certainly not “before an enemy in time of war,” 
or engaged in “operations carried on in his presence,” nor is he in “the 
performance of duty against an enemy.” 


The policy provides that; in order that defendant may not be liable 
for the full value of the policy, death must be from service in war. This 
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provision, taken in connection with that in the application, shows that 
the application and policy mean that the service mentioned was to be 
in operations by which war is carried on before the enemy; that is, the 
service one renders when engaged or assisting in actual hostilities. 

In view of the foregoing construction placed upon the application and 
the policy, the insured had not entered active service in the army in time 
of war when he died, and plaintiffs are entitled to recover the full 
value of the policy. - 

The judgment, therefore, will be affirmed, and it is so ordered. 


Trimble, J., concurs. : 
Ellison, P. J., dissents in a separate opinion. 


Etuison, P. J. I find myself not in accord with much that is said 
in the opinion of the majority. One may be in the active service in the 
army or navy, though he may be in what may be called the noncom- 
batant branch of that service. He is in active service on board a battle- 
ship as pilot, fireman, and many other capacities. He is in active service 
in the army, though he is a surgeon, civil engineer, or commissary, and 
many other capacities. Indeed, any enlisted soldier or sailor, sworn into 
the service, in time of war and subject to orders, is in active service; 
unless, perhaps, he be temporarily out by being a prisoner of war and 
the like. To carry the phrase “active service” to the extent that was 
suggested at the argument would require the soldier to be in actual com- 
bat, and would strain its meaning to the point of absurdity. 

' The application and policy should be construed together and each 
given some effect, if it can be done in reason. Thus read and construed, 
the meaning would be that, if the assured enters military or naval service 
in time of war without permission of the company, it invalidates the 
policy, even if he dies when not in the service or wherever and under 
whatever condition, or from whatever cause, he may die, save one; and 
that is, “in case of death from service in war,” the policy would be valid 
for the reserve. 

Defendant tendered the full amount of the reserve, and that was 

concession that deceased died “from service in war,” and that should 
ave been the judgment. 


SUPREME COURT OF OKLAHOMA. 


METROPOLITAN LIFE INS. CO. 
v. 


PEELER. (No. 10171.)* 


1. INSURANCE—LIFE INSURANCE—INCONTESTABILITY — 

FRAUD. 

A provision in a life insurance policy that “this policy (and the 
application therefor) constitutes the entire contract between the parties 
and shall be incontestable after one year from the date of its issue, except 
for nonpayment of premiums,” includes fraud on the part of the insured 
in obtaining the insurance, and, after one year from the date of the policy 
is issued, the insurance company cannot plead such fraud as a defense to 
an action brought by the beneficiary under the policy.to recover the amount 


*Decision rendered, Dec. 10, 1918. 176 Pac. Rep. 939. Syllabus by the 
Court. 
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thereof, or in a cross-action to cancel the policy and rescind the insurance 
contract. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE — LIFE INSURANCE — INCONTESTABILITY 
CLAUSE—PUBLIC POLICY. 


Such a provision in a life insurance policy is neither unreasonabie 
nor contrary to public policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE — LIFE INSURANCE — INCONTESTABILITY 
CLAUSE—VALIDITY. 


Such a provision in a life insurance policy is not contrary to any 
express provision of law, nor contrary to the policy of express law, 
though not expressly prohibited, nor otherwise contrary to good morals. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Error from District Court, Oklahoma County; Geo. W. Clark, Judge. 

Action by Willie B. Peeler against the Metropolitan Life Insurance 
Company. Plaintiff’s motion for judgment on the pleadings sustained, 
and defendant brings error. Affirmed. 


Embry, Crockett & Johnson, of Oklahoma City, for plaintiff in error. 
E. G. McAdams and D. S. Levy, both of Oklahoma City, for de- 
fendant in error. 


TIsINceR, J. On August 8, 1916, the Metropolitan Life Insurance 
Company issued its policy of insurance on her life to Nannie D. Lloyd, 
in which Willie M. Peeler was named as beneficiary. On August 10, 
1917, one year and two days after the policy was issued, the insured died. 
Suit was brought by the beneficiary against the insurance company to 
recover the amount of the policy of insurance, and a copy of the policy 
was attached to the petition and, by special reference, made a part of it. 
This policy contained the following clause: ‘ 

“Incontestability—This policy (and the application therefor) consti- 
tutes the entire contract between the parties and shall be incontestable 
after one year from the date of its issue, except for nonpayment of 
premiums.” 

The insurance company defended the action brought against it by 
alleging in its answer that the insured, for the purpose of obtaining the 
policy and defrauding it, falsely represented to it in her written applica- 
tion, which by its terms formed the basis of the insurance and was made 
a part of the policy, that she had never had cancer or tumor, had never 
had any illness since childhood, had never been attended or prescribed 
for by a physician, had never been confined to the house by illness, and 
had never been an inmate of or visited a hospital or sanitarium for treat- 
ment; when, in fact, she was, during the month of January, 1916, afflicted 
with cancer of the breast, that she consulted with and was attended by 
a physician and surgeon on account of this affliction, who performed an 
operation removing the cancer, which operation resulted in a personal 
injury or deformity, that she was an inmate of a hospital during the 
month of January, 1916, and that, for a long time after the cancer was 
removed, she was confined to her home on account of the disease and the 
operation. The company also alleged that the statements and representa- 
tions so made by the insured to it were knowingly and falsely made by 
her with the fraudulent intent to induce it, and by means whereof it 
was induced, to issue the policy of insurance on her life; and that, on 
account of the fraud of the insured in obtaining the insurance, the bene- 
ficiary named in the policy was not entitled to recover. A cross-petition 
was also filed by the insurance company alleging substantially the same 
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facts and praying for a cancellation of the policy on the ground of fraud 
in its procurement. 

A motion for judgment on the pleadings was filed by the beneficiary 
and santas by the court. From this judgment the insurance company 
appeals. 

Accepting the allegations in the answer and cross-petition of the 
insurance company as true, as they had to be accepted by the trial court 
in rendering its judgment on the pleadings, there is no question but what 
the insured was not a fit and suitable subject for insurance at the time 
the policy was issued; that ill health and bodily infirmities of a serious 
character, well known to her and concealed by her in making her applica- 
tion, would have caused the company to reject the application had it 
known of the same. 

[1, 2] The rights of the parties to this suit are therefore made to 
turn on the force and effect of the incontestable clause in the insurance 
policy, which expressly stipulates that it “shall be incontestable after one 
year from the date of its issue, except for nonpayment of premiums.” 

It is to be presumed that the insurance company had some purpose 
in view when it offered to the insured a policy containing this stipulation, 
and that the stipulation itself had some meaning. It was not inserted as 
a mere matter of form. It was an inducement for the insured to take 
the insurance. It guaranteed her that her policy should not be contested 
after the expiration of one year, provided the premiums were paid. It 
carried with it the assurance that, if she paid the premiums and died 
after one year from the date it issued, the beneficiary selected by her 
and for whom she attempted to provide would not be met with a contest 
and lawsuit to determine whether the insurance ever had any validity 
or force. The stipulation is broad in its terms. There is only one con- 
dition. upon which the validity of the policy can be questioned after the 
lapse of a year, and that is the nonpayment of premiums. The meaning 
of the provision is that, if the premiums are paid, the liability shall be 
absolute under the policy, and that no question shall be made of its 
original validity. The language admits of no reasonable construction 
other than that the company reserves to itself the right to ascertain all 
the matter and facts material to its risk and the validity of its contract 
for one year; and that if within that time it does not ascertain all the 
facts, and does not cancel and rescind the contract, it may not do so 
afterwards upon any ground then in existence. Mutual Life Insurance 
Co. v. Buford, 160 Pac. 928; Clement v. Insurance Co., 101 Tenn. 22, 
46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; Thompson v. Fidelity 
Insurance Co., 116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 
Am. St. Rep. 823; Wright v. Mutual Ben. Ass’n, 118 N. Y. 237, 23 N. E. 
186, 6 L. R. A. 731, 16 Am. St. Rep. 749. . 

It is urged by the insurance company that on account of the fraud 
of the insured in paces the policy the contract of insurance is null 
and void; that in this, as in other cases, fraud vitiates the agreements and 
undertakings based upon it, and may be set aside at the instance of the 
party defrauded. It is true that fraud in procuring the policy would 
vitiate it at the option and upon the motion of the party defrauded; 
but, under the stipulation in question, the defrauded party must within 
the year after the policy is issued test its validity by exercising his 
right to repudiate and rescind it. The stipulation is in the nature of, and 
serves a similar purpose as, the statutes of limitation, which are some- 
times called statutes of repose. It creates by contract a limitation for 
the benefit of the insured, within which limited period the insured must 
test, if ever, the validity of the policy. 

The general rule is announced in Ruling Case Law, vol. 14, § 380, of 
the article on Insurance, as follows: 

“A provision in a contract of insurance limiting the time in which the 
insurer may take advantage of certain facts that might otherwise con- 
stitute a good defense to its liability on such contract, precludes every 
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defefise to the policy other than the defenses excepted in the provision 
itself, including false answers in the application, and even fraud where 
the time fixed by the contract is not unreasonably short.” Indiana Life 
Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192; 
Great Western Life Ins. Co. v. Snavely, 206 Fed. 20, 124 C. C. A, 154, 46 
L. R. A. (N. S.) 1056; Mass. Ben. Life Ass’n v. Robinson, 104 Ga, 256, 
30 S. E. 918, 42 L. R. A. 261; Citizens’ Life Ins. Co. v. McClure, 138 Ky. 
138, 127 S. W. 749, 27 L. R. A. (N. S.) 1026; Kansas Mut, Life Ins. Co. 
v. Whitehead, 123 Ky. 21, 93 S. W. 609, 13 Ann. Cas. 301; Clement v. New 
York Life Ins. Co., 101 Tenn. 22, 46 S. W. 561, 42 L. '‘R. A. 247, 70 Am. 
St. Rep. 650 

It was said by the Supreme Court of Tennessee, in the case of Clement 
v. New York Life Ins. Co., supra: 

“Fraud is always required to be set up promptly when discovered, or 
it may be treated as waived, and the effect of this stipulation is that the 
insurer must exercise due diligence to discover such fraud within the 
year, and, if it fails to do so, it will treat it as waived, and no inquiry 
will be made or allowed into such matters.” 

But the insurance company contends that this stipulation is void, 
being against public policy, and that the interpretation and construction 
we have given it is repugnant to section 973, Revised Laws of 1910, which 
reads: 

“All contracts which have for their object, directly or indirectly, to 
exempt any one from responsibility for his own fraud, or willful injury 
to the person or property of another or violation of law whether willful or 
negligent, are against the policy of the law.” 

This contention, it seems to us, is based upon an entire misconception 
of the object and meaning of the stipulation. It was not a stipulation to 
exempt any one from responsibility for his own fraud. On the con- 
trary, it recognizes the possibility of fraud, but provides ample time and 
opportunity within which it may be established. 

Under the title “Life Insurance,” 25 Cyc., p. 873, the following is 
stated as the rule: 

“A clause now often inserted in policies, that after being in forcea 
specified time they shall not be disputed or shall be incontestable, pre- 
cludes any defense after the stipulated period on account of false state- 
ments which were warranted to be true, even though they were made 
fraudulently.” 

And that such a clause is not against public policy as applied to the 
defense of fraud, see Mass. Ben. Life Ass’n v. Robinson, 104 Ga. 256, 
30 S. E. 918, 42 L. R. A. 261; Murray v. State Mutual Life Ins. Co., 22 
R. I. 524, 48 Atl. 800, 53 L. R. A. 742; Union Central Life Ins, Co. v. 
Fox, 106 Tenn. 347, 61 S. W. 62, 82 Am. St. Rep. 885; Patterson v. 
Natural Premium Life Ins. Co., 100 Wis. 118, 75 N. W. 980, 42 L. R. A. 
253, 69 Am. St. Rep. 899, 

As was said by the Supreme Court of Georgia in the case of Mass. 
Ben. Life Ass’n, supra: 

“Where parties enter into a contract which from its nature affords an 
opportunity to one party to perpetrate a fraud upon another, and it is 
stipulated therein that the party who is liable to be defrauded shall have 
a specified time in which to make inquiry as to the acts and conduct of 
the other party, he is on notice, by the very terms of the contract itself, 
that fraud may be involved in it, and the duty is upon him to commence 
at once an investigation into the acts, conduct, and representations of the 
other party; and, if the time fixed is such that tne information which 
would show that the fraud had been perpetrated could have been by the 
exercise of ordinary diligence, obtained, then the parties are bound by 
their contract as to time, and after the lapse of that time fraud is no 
longer a defense. This does not violate in any way the well-settled prin- 
ciple that fraud is to be abhorred, vitiates everything it touches, and the 
person guilty of it is not to be countenanced in any way by the courts, 
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While all this is true, it is equally well settled that a contract which has 
for its foundation a willful fraud may become vitalized and enforceable 
by the negligence of the party who was the victim of the fraud.” 

In the case of Wright v. Mutual Ben. Life Ass’n, 43 Hun, 61, in con- 
struing a similar stipulation, the court said: 

“A stipulation like the one under consideration ought to be an 
incentive for the insurer to exercise vigilance and good faith in investigat- 
ing the truth or falsity of the representations upon which the policy is 
issued while the matter is fresh. The witnesses are all alive, and the 
exact truth can, if ever, be ascertained; and the stipulation prevents the 
insurer from lying by and receiving the premiums during the life of the 
insured, and after his death, when the good faith and truth of his repre- 
sentations cannot be supported by his oath, contesting the policy upon the 
ground that the insured’s representations were false or untrue. Such 
a a is neither unreasonable nor contrary to public policy.” 

n affirming this decision the Court of Appeals of the State of New 
York (118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749), 
speaking through Mr. Justice Potter, said: 

“No doubt the defendant held it out as an inducement to insurance 
by removing the hesitation in the minds of many prudent men against 
paying ill-afforded premiums for a series of years, when in the end, 
and after the payment of premiums, the death of the insured, and the 
loss of his and the testimony of others, the claimant, instead of receiving 
the promised insurance, may be met by an expensive lawsuit to determine 
that the insurance which the deceased has been paying for through many 
years has not, and never had, any existence, except in name. While 
fraud is obnoxious and should justly vitiate all contracts, the courts 
should exercise care that fraud and imposition should not be suc- 
cessful in annulling an agreement to the effect that, if cause be not 
found and charged within a reasonable and specific time, establishing 
the invalidity of the contract of insurance, it should thereafter be treated 
as valid. Hence I fail to perceive any error in the disposition made of 
this question in the court below.” d 

We conclude that the stipulation in question is not against public 
policy, and that it is not repugnant to section 973, Revised Laws 1910. 

(3) It is further contended by the insurance company that the 
stipulation in question is in violation by section 977, Revised Laws 1910, 
which reads: 

“Every stipulation or condition in a contract, by which any party 
thereto is restricted from enforcing his rights under the contract by the 
usual legal proceedings in the ordinary tribunals, or which limits the 
time within which he may thus enforce his rights, is void.” 

It contends: First, that by this stipulation it is restricted from en- 
forcing its rights under the contract, and, second, that inasmuch as a 

arty may, under the general statute of limitations (section 4657, Revised 

ws 1910), commence an action for relief on the ground of fraud within 
two years from the discovery of the fraud, the stipulation making the 
policy “incontestable after one year from the date of its issue,” is void 
where fraud in its procurement is relied on as a defense against a suit 
to recover on the policy, and where a cross-petition is also begun to re- 
scind the contract and cancel the policy on that ground. 

The first contention is wholly untenable. The insurance company 
is not restricted by the stipulation from enforcing its rights under the 
contract by the usual legal proceedings in the ordinary tribunals. In 
fact, it is now engaged in an effort to enforce what it deems to be its 
rights under the contract. As was said by Mr. Justice Kane in the case 
ef Voris v. Hall, 175 Pac. 220: 


“The section * * * is not directed against stipulations in con- 
tracts which restrict the rights of the parties to pursue the usual legal 
remedies in the ordinary tribunal, etc., but against stipulations or condi- 
tions by which any party to a contract is restricted from enforcing his 
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rights under the contract, by the usual legal proceedings, etc. There is 
no stipulation’ or condition contained in either of these contracts by 
which any party thereto is restricted from enforcing his rights under the 
contract by the usual legal proceedings in the ordinary tribunals, and 
the fact that the parties are now engaged in an effort to enforce what 
they deem to be their respective rights under the contract by legal pro- 
ceedings in the ordinary tribunals of the state furnishes the most con- 
vincing proof that this is so.” 

The second contention presents a more difficult question. The period 
fixed by law within which an action may be brought for relief on the 
ground of fraud is for the benefit and protection of the parties interested 
in the contract. Ordinarily, and in the absence of prohibitory statute, 
it is competent for them to stipulate that the time given them by the 
law within which they may act shall be shortened or lengthened as they 
may agree. Statutes of limitations may be waived by agreement for a 
definite or limited time, or for an indefinite or unlimited time. State 
L. & T. Co. v. Cochrain, 130 Cal. 245, 62 Pac. 466, 600; Wells v. Enright, 
127 Cal. 669, 60 Pac. 439, 49 L. R. A. 647; Smith v. Lawrence, 38 Cal. 
24, 99 Am. Dec. 344; Holman v. Omaha R. Co., 117 Iowa, 268, 90 N. 
W. 833, 62 L. R. A. 395, 94 Am. St. Rep. 293; Webber v. Williams Col- 
lege, 23 Pick. (Mass.) 302; Mann v. Cooper, 2 App. Cas. D. C. 226; 
Bridges v. Stephens, 132 Mo. 524, 34 S. W. 555; Quick v. Corlies, 39 
N. J. Law, 11; State Trust Co. v. Sheldon, 68 Vt. 259, 35 Atl. 177; In re 
Board of Education of City of Perry, 35 Okl. 733, 130 Pac. 951; Blumle 
v. Kramer, 14 Okl, 366, 79 Pac. 215. 

Section 977, Revised Laws 1910, relied on by the insurance company, 
is a statement of the common-law rule that a private agreement to void 
a public statute is against public policy and void. The exception to the 
rule is that, where no principle of public policy is violated, parties are 
at liberty to forego the protection of the law. 

Whether a party, not acting in a representative capacity, invokes a 
limitation created by statute and which will operate in his favor, if 
invoked, is a privilege which he may or may not exercise, as he chooses. 
He is not under any obligation to the state or towards third persons to 
plead it. It does not extinguish a debtor’s obligation. Unless relied 
on or pleaded, it neither extinguishes an obligation nor prolongs or 
shortens the time for asserting a right. 

It was said in State Trust Co. v. Sheldon, supra: 

“Statutory provisions designed for the benefit of individuals may be 
waived; but, where the enactment is to secure general objects of policy 
or morals, no consent will render a non-compliance with the statute 
effectual. The statute limiting the time within which actions shall be 
brought is for the benefit and repose of individuals, and not to secure 
general objects of policy or morals. Its protection may therefore be 
waived in legal form by those who are entitled to it, and such waiver, 
when acted upon, becomes an estoppel to plead the statute.” 

But the limitation provided by statute within which an action may 
be brought for relief on the ground of frauds is modified and controlled 
by the general insurance law of the state, adopted by the Legislature in 
1909, in so far as it affects life insurance policies issued or delivered in 
this state. Section 3470, Revised Laws 1910, reads: 


“No policy of life insurance shall be issued or delivered in this state 
or be issued by a life insurance company organized under the laws of 
this state, unless the same shall at least provide in substance the follow- 
ing: * * * Third. That the policy, together with the application 
therefor, a copy of which application shall be indorsed upon or attached to 
the policy and made a part thereof, shall constitute the entire contract 
between the parties and shall be incontestable after two years from its 
date, except for nonpayment of premiums and except all violations of 
the conditions of the policy relating to the naval or military service in 
time of war; provided, that the application therefor need not be attached 


Vol. LIII—14. 
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to any policy containing a clause making the policy incontestable from 
date of issue.” : 

This statute makes no reference to fraud in the procurement of the 
policy, or to the time of the discovery of the fraud. Its evident purpose 
and its effect is that every policy of life insurance issued or delivered in 
the state shall provide that it shall be incontestable after two years from 
its date, at the most. The words used in the statute, “unless the same 
shall at least provide in substance * * * that the policy shall be 
incontestable after two years from its date,” admit of no other construc- 
tion. The words “shall at least provide,” when read with the context, 
show that the evident legislative intent was to make the maximum limit 
of time within which a policy might be contestable two years, leaving it 
for the parties to insurance contract to fix a lesser time, if they so 
agreed. And the same paragraph of the section, in its proviso, makes 
it unnecessary to attach to the policy the application therefor where it 
contains a clause making the policy incontestable from date of issue. 

This construction is borne out by the section immediately following 
the one under discussion. Section 3471, Revised Laws 1910, reads: 

“No policy of life insurance shall be issued or delivered in this state 
* * * if it contains any of the following provisions: 

“First. A provision limiting the time within which any action at 
law or in equity may be commenced to less than three years after the 
cause of action shall accrue. * * 

“Third. In the event of the maturity of any policy after the expira- 
tion of the contestable period thereof, a provision for any mode of set- 
tlement after maturity of less value, according to the company’s pub- 
lished rates therefor, than the amount insured on the face of the policy, 
etc. 

As authority for this construction of the meaning of the words 
“at least,” when read with the context, see Courson v. Barker, 39 W. Va. 
521, 20 S. E. 583; Hernandez v. His Creditors, 57 Cal. 333, 334; Warren 
Mfg. Co. v. Hoffman, 62 Md. 165, 170, 

The limitation as to action for relief on account of fraud being thus 
modified by statute especially applicable to life insurance contracts, it 
was competent for the insurance company and the insured to stipulate, 
in the policy declared on in this case, that it should be incontestable after 
one year from the date of its issue, etc. And such a stipulation did not 
in any manner limit the time in which the insurance company might, 
under the contract and by the usual proceedings in the ordinary tribunals, 
enforce its rights. 

We are also inclined, also, to agree with the views of the Supreme 
Court of Kentucky, in the case of Citizens’ Life Ins. Co. v. McClure, 
supra, when, in construing a similar stipulation, the court said: 

“The question of limitation has no proper place * * *. Indeed, 
statutes of limitations apply to actions, and not defenses; so discussion 
of the statute of limitations in this case would therefore be irrelevant. 
It is not claimed by appellee that appellant’s defense is barred by limita- 
tion. The sole question is: Does the stipulation of the policy in ques- 
tions preclude appellant from making the defense set up in the answer? 
The fact that the effect of holding the policy incontestable would be to 
exclude a defense that would be good if the policy were not incontestable 
is beside the question. It is incontestability of the policy, and not the 
limitation, that bars the defense. The parties to the contract of insur- 
ance in making it incontestable, as in the policy provided, did not substi- 
tute a shorter period of limitation for that provided by the statute. The 
stipulation has no reference to limitation, but to a waiver by the insurer 
of the right of defense on the ground of fraud that may have been prac- 
ticed by the insured in obtaining the policy, in consideration of the lat- 
ter’s making payment of premiums as required by the policy; the time 
for the policy to become incontestable being fixed as of the payment of 
the second premium, to give the insurer time to satisfy itself that no 
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fraud was committed by the insured. If, within that time, discovery of 
the fraud is made, the policy may be canceled by the insurer, without 
suit, under another provision of the policy; but if no fraud is discovered, 
or, if discovered, the policy is not canceled before the payment of the 
second premium, and the insured dies after the policy becomes incontest- 
able, defense cannot be made by the insurer, to an action on the policy, 
on the ground that it was procured by fraud on the part of the insured. 
The provision as to incontestability seems to be a most reasonable one. 
It is fair both to insurer and insured, for it is calculated- to make the 
former diligent in investigating the truth or falsity of the statements 
made in the application for the policy, and affords time for the investiga- 
tion ; while to the latter it furnishes an incentive to promptness in pay- 
ing the second and all subsequent premiums and gives assurance that in 
his incontestable policy he has a safe investment by which those dependent 
upon him may be benefited after his death. There is nothing in such a 
stipulation hurtful to the rights of the parties, or contrary to public 
policy. 

The judgment of the trial court is affirmed. 

All the Justices concur. 


COURT OF CIVIL APPEALS OF TEXAS. 


GALVESTON. 


AMERICAN NAT. INS. CO. 
vw 
BLYSARD. (No. 7613.)* 


2. INSURANCE’ POLICY—DELIVERY. 


Where neither the application nor the policy made delivery by an 
agent of the insurer a condition precedent to liability, and the receipt 
for premium paid by the applicant for insurance, which declared that no 
obligation was incurred until the policy should be delivered, was not given 
to the applicant, the contract of insurance did not require delivery of 
the policy to the applicant as a condition to liability. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) - 


3. INSURANCE—CONTRACT—COMPLETION. 


When an application for insurance has been made and accepted by 
the insurer and the assured has done all required to entitle him to receive 
the policy, the contract of insurance is complete, and, if the assured dies 
before actual delivery, the beneficiary is entitled to recover. 

(For other cases, see Insutance, Dec. Dig. § 136[1].) 


4. INSURANCE—LIFE POLICY—PAYMENT OF PREMIUM. 


Where the agent writing a life policy was entitled to retain 60 per 
cent. of the first premium and the assured had paid with his application 
a sum sufficient to pay amount which the insurer was entitled to receive, 
held that, as the agent was authorized to make any arrangement with 
the assured he desired and the assured would have paid amount remain- 


* Decision rendered, Nov. 21, 1918. Rehearing denied, Dec. 5, 1918, 
207 S. W. Rep. 162, 
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ing due, a finding that the assured, who died before delivery of the 
policy, had paid the premium, was warranted. 


(For other cases, see Insurance, Dec. Dig. § 186[1].) 


Appeal from District Court, Harris County; J. D. Harvey, Judge. 
Action by Mrs. Ida Blysard against the American National Insurance 
Company. From a judgment for plainttiff, defendant appeals. Affirmed. 


Williams & Neethe, of Galveston, and Kennerly, Williams, Lee & 
Hill, and Fred L. Williams, all of Houston, for appellant. 

Pleasant F. Graves, of Houston, and H. L, Livingston, of Galveston, 
for appellee. 


Preasants, C. J. This suit was brought by appellee against appellant 
upon a policy of insurance alleged to have been issued by appellant 
insuring the life of Eugene Blysard, the son of appellee, in the sum of 
$1,000, in favor of appellee, who was the named beneficiary in the policy. 
The petition declared on the policy, alleged the failure of appellant to 
pay the amount due thereon, and prayed for the recovery of said sum 
with interest, together with $120 penalty and $250 attorney’s fees. 

The appellant defended on the ground that the policy was never 
delivered and by its terms never became an obligation of the defendant, 
because the first premium on the policy was not paid during the insur- 
ability of the insured as required by the policy. 

The case was tried in the court below without a jury, and judgment 
was rendered in favor of plaintiff for the sums claimed in her petition. 

The material provisions of the policy sued on are as follows: 


“Number 92234. Age 22. 
“Amount $1,000. Semiannual Premium $12.56. 

“American National Insurance Company agrees to pay one thousand 
dollars to his mother, Ida Blysard, immediately after receipt of due 
— of the death of Eugene Blysard, the insured, while this policy is 
in force. 

“All premiums under this policy are payable in advance at the home 
office or to any agent upon delivery of a receipt signed by the president, 
vice president, or secretary of the company. 

“No officer other than those stated, and no agent, has the power to 
make or to modify this or any other contract of the company in any 
respect whatever, and the company is not responsible for, and shall not 
be bound by, any promise or representations made by any person other 
than the officers named, and then not unless said promises or representa- 
tions are in writing and signed by one of the officers stated. 

“If any premium or note or other obligation given for all or part of 
any premium or other indebtedness is not paid on or before the date 
when due, the liability of the company hereunder shall cease, except as 
otherwise provided in this policy. 

“If this policy becomes a claim by the death of the insured, any re- 
maining premiums for the current policy year will be deducted in any 
settlement hereunder. 

“The consideration for this poticy is the application herefor which 
is made a part of this contract and a copy of which application is 
attached hereto or indorsed hereon, and the payment in advance of a 
semiannual premium of $12.56 and the payment of a like sum on the 
[st day of February for term insurance for the year ending August 1, 
1916, and a payment of a like sum on or before the Ist days of August 
and February in every year thereafter until full premiums have been duly 
paid for twenty years from the date hereof or until the prior death of 
the insured. 

“In witness whereof, the American National Insurance Company has 
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caused this policy to be signed by its president and its secretary, this 
10th day of August, nineteen hundred and fifteen. 
“W. L. Moody, Jr., President. 
“L. H. Collier, Secretary. 
“Countersigned by A. T. Barclay, Jr., Asst. Secretary.” 


The material portions of the application for the policy are as follows: 

“I, Eugene Blysard, hereby apply to the American National Insur- 
ance Company, Galveston, Texas, for a policy on the 20 pay non plan, 
for $1,000.00, with premiums of $13.50 payable semiannually in advance. 
* * * My age at nearest birthday is therefore 22 years. I have lived 
at present address 22 years. * * * I hereby further represent and 
agree that the statements made by me in this application are full, com- 
plete and literally true. I hereby also agree that any policy issued hereon 
shall not take effect until the first premium has been paid during my 
insurability. * * 

“I have paid to L. E. Coffman $5.00, the first annual premium on 
the policy applied for; on the condition that if the risk is not assumed 
by the company, this sum is to be returned in accordance with the 
provisions of conditional receipt No. ——, which I have accepted subject 
to the provisions thereof. 

“Dated at Houston, August 2, 1915. 

[Signed] Eugene Blysard.” 

The defendant pleaded, and the agent who took the application testi- 
fied, that when he received the money which accompanied the applica- 
tion, and which he testified was paid by the plaintiff, the following receipt 
was given her: 

“No. Aug, 2, 1915. 

“Received from Eugene Blysard, $6.00, which i is a deposit on account 
of application this day made for insurance in the above-named com- 
pany. No obligation is incurred by said company by reason of this 
deposit, unless said application is accepted, and until a policy is delivered 
by an agent of the company in person to the applicant. If this applica- 
tion of insurance is rejected, or policy not delivered, this deposit will 
be returned to applicant. 

“Bal. due $4.00. L. E. Coffman, Agent. 


“(Unless you receive your policy or your money is returned within 
3 weeks from the date of this receipt, please notify the company, giving 
name-of agent, amount paid, as shown on this receipt.)” 

The trial judge, at the request of appellant, filed the following con- 
clusions of fact: 

“1, I find that on August 2, 1915, and ever since that date, the 
defendant, American National Insurance Company, was and has been a 
corporation organized under the laws of Texas, and doing business as 
alleged in plaintiffs’ first amended original petition, and had and has a 
local office in Houston, Tex., and that on August 2, 1915, and subsequent 
thereto, one J. S. Harris was the superintendent ‘and general agent of 
defendant company at Houston, Tex., and that L. E. Coffman was 
assistant superintendent and agent for defendant company at Houston. 

“2, I find that Eugene Blysard was the son of plaintiffs, Ida Blysard 
and Levi Blysard, a single man, and on August 2, 1915, he was 21 years 
of age, and that on said August 2, 1915, he made written application to 
the American National Insurance Company, which said application is 
attached to and made a part of a policy, No. 29234, issued by defendant 
company on August 10, 1915, for a life insurance policy to be issued by 
defendant company, in the principal sum of $1,000, payable in the event 
of his death during the life of said policy to his mother, Mrs, Ida Blysart, 
one of the plaintiffs herein; that said Eugene Blysard was drowned 
August 16, 1915, until which time his insurability existed. 

“3. I find that while said application stated the semiannual premium 
on the policy to be issued was $13.50, payable semiannually in advance, 
the true semiannual premium thereon was the sum of $12.56, as stated in 
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the said policy, and that this error was made by the agent of. defendant 
company, L. E. Coffman, in inserting the said amount of $13.50 instead of 
$12.56 in said application, and that said error was merely an oversight 
or inadvertence of said agent. 

“4, I find that while said application contains the statement by the 
applicant that ‘I have paid to L. E. Coffman $5.00, the first annual pre- 
mium on the policy applied for; on the condition that if: the risk is not 
assumed by the company this sum is to be returned in accordance with 
the provisions of conditional receipt No. , which I have accepted 
subject to the provisions thereof’—as a matter of fact the sum of $6 
was actually paid to said Coffman as agent of the defendant company 
by Eugene Blysard on the first semiannual premium, to wit, $6.56, when 
said Blysard got the policy issued in pursuance of said application. 

“5. I find that said application was approved and the risk recom- 
mended to defendant company by its agent Coffman and its said super- 
intendent at Houston, 3. S. Harris, and forwarded by mail to defendant 
company; and that, in pursuance of said application, defendant company 
through its proper officers did on August 10, 1915, duly execute and issue 
policy No. 29234 in the principal sum of $1,000, payable in said sum to 
Ida Blysard, beneficiary therein, the mother of insured, and one of the 
plaintiffs herein; that said policy was dated back by defendant company 
to take effect on August 1, 1915, instead of August 10, 1915, the date of 
its execution and issuance; and that when so executed said policy was 
forwarded by defendant company to J. S. Harris, its superintendent at 
Houston, without any instructions, and in the usual course and practice 
of defendant company in such cases, to be given to the insured when 
called for by him or sent to him by said Coffman, and that said policy 
reached said Harris about the llth or 12th of August, 1915; that said 
policy was taken by said Coffman on the 16th or 17th of August, 1915, 
to be given to the insured, and, when within a few blocks of insured’s 
home, said Coffman learned that insured had been drowned on the 16th of 
August, 1915, and did not proceed further on his mission, but returned 
said policy to said Harris with the information he had obtained; that said 
Harrts shortly thereafter forwarded said policy to defendant company 
at Galveston advising it of the death of Eugene Blysard, and inquired 
what disposition to make of same; that on or about August 23, 1915, said 
L, E. Coffman went to the home of Mrs. Ida Blysard, beneficiary in 
said policy, and told her that no policy had been issued on the life of 
Eugene Blysard, and gave her the sum of $5, stating that said sum had 
been paid to him by Eugene Blysard on the premium on said policy. 

“6. I find that Mrs. Ida Blysard had no information as to the issu- 
ance of said policy and did not know that any policy had ever been 
executed or issued by defendant company, in pursuance of said applica- 
tion, on the life of Eugene Blysard, and did not learn that said policy 
had been issued until long after the death of said Eugene Blysard, and 
that she would not have accepted the return of the whole or any part 
of said premium had she known that such policy had been executed and 
issued by defendant company, but that she accepted the statement of said 
Coffman as to the facts. 


“7, I find that the said J. S. Harris during his said connection with 
defendant company, as did also said L. E. Coffman, had a contract with 
defendant, under the terms of which said Harris was absolutely respon- 
sible for all first premiums upon policies sent to him as the policy in this 
case was sent; that, under said contract and the course of dealing and 
business between said Harris and defendant company, said company 
looked to said Harris for the payment of all first premiums on policies 
like that here in suit, and held him responsible for same; that, upon 
sending a policy to said Harris, defendant company charged him in its 
accounts with the first premium thereon, and allowed him 30 days after 
dispatch to him of such policies to remit the first premium, or to return 
such policy in case same be not accepted by the insured for any reason, 
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and that defendant followed said practice and so charged said Harris 
with the premium on dispatch of this policy, and that said Harris from 
time to time made remittances to defendant company for premiums so 
charged against him on policies sent him and therefore delivered by him 
to the applicants; that the arrangement and practice between defendant 
company and said Harris simply amounted to said company’s looking to 
said Harris for payment of the first premium on policies sent him with- 
out further instruction; and that defendant company was not concerned 
with the arrangement said Harris or his assistants made with applicants 
as to the payment of the first premium, in spite of the written provisions 
in the application that the insured agrees that ‘any policy’ issued hereon 
shall not take effect until the first premium has been paid during my 
insurability.’ 

“8. I find that, in addition to said contract between defendant com- 
pany and its superintendent or general agent, Harris, and said Coffman, 
both:said Harris and Coffman were under bond, with sureties to defend- 
ant company, guaranteeing the faithful performance of their obligation 
under such contratts, and the payment to defendant company of all 
sums of money due defendant company on policies sent to said Harris. 

‘9. I find that, as is customary among insurance agents, said Harris 
and said Coffman accepted notes in payment of first premiums, extended 
credit therefor to applicants, and made whatever arrangement they could 
as to the payment of first premiums, as a practice, in order to get busi- 
ness for defendant company, in spite of restrictions in applications as 
to prepayment of first pr-miums, etc., and that defendant company prior 
to and during all of August, 1915, was aware of such practice and conduct 
by said Harris and Coffman, and did not object to same, and, regardless 
of the time of actual delivery to insured of policies, charged said Harris 
with the first premium and gave him 30 days to remit same. 

“10. I find that, out of the first premium (semiannual) of $12.56 
due on the policy issued to Eugene Blysard by defendant, the said Harris 
and Coffman as their commission or part of said premium were entitled 
to retain the sum of $7.53, or 60 per cent. of said premium, as their 
commission, and that in such amount of said premium the defendant 
company had no interest or concern, and were not entitled to have same 
remitted or paid to it; and, further that, under defendant company’s 
practice with said Harris and Coffman, it was not concerned with any 
arrangement they might care to make with applicants as to the part 
of the premium which would go to said agents as their commission, 
and, of the first semiannual premium of $12.56 on the policy issued to 
Eugene Blysard, defendant company was entitled to receive as its part 
thereof the sum of $5.02, I find that had said policy been delivered in 
person to the insured during his lifetime, he would have been able to 
pay and would have paid any balance due on the first semiannual pre- 
mium, if any; and that had said policy been delivered personally to the 
beneficiary after the death of the insured, or had she known of the issu- 
ance of said policy, she would have been able to and would have paid any 
balance due on such first semiannual premium. 

“11. I find that more than 30 days prior to the filing of suit herein 
plaintiffs made proper demand upon insurance company, defendant, for 
settlement of said policy, and that defendant company had at all times 
failed and refused to recognize any obligation under said policy, or to 
pay the beneficiary therein by reason of. said policy: and I further find 
that plaintiffs and insured have: done all things necessary and required 
under the terms of the contract of insurance herein sued upon and under 
the law to entitle the beneficiary to the sum called for in said policy, 

“12. I find that the sum of $250 is a reasonable and proper fee to 
be allowed plaintiff’s attorneys herein. 


“13. I find that the agent of the American National Insurance Com- 
pany did not, on the day that same bears date, to wit, August 2, 1915, or at 
any other time, deliver either to Eugene Blysard, or to Mrs. Ida Blysard, 
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the receipt attached to the first amended original answer of the Ameri- 
can National Insurance Company and marked ‘Exhibit A,’ 


“14. I find that the agent of the American National Insurance Com- 
pany did not take up the receipt above mentioned from Mrs. Ida Blysard, 
after the death of Eugene Blysard, and that such receipt was never in 
the possession of Mrs. Blysard or the insured, Eugene Blysard, 

“15. I find that the policy No. 29234, issued by defendant company 
on August 10, 1915, and the application in the form in which same appears 
copied in said policy, constituted the entire contract between Eugene 
Blysard and defendant company, except as modified by the arrange- 
ment between said Blysard and the agent Coffman as to the payment 
of any balance due on the first semiannual premium. 

“16. I find that the -beneficiary, plaintiff herein, had an insurable 
interest in the life of Eugene Blysard.” 
sl [1-3] Appellant presents only one assignment of error, which is as 

ollows: 

“The court erred in rendering judgment for the plaintiff because 
the undisputed evidence showed that the policy sued on by the plaintiff 
had never been delivered and that same did not under its terms ever 
become an obligation against the defendant insurance company, since 
the first premium was not paid during the insurability of the insured as 
was required by the provisions of said policy.” 

No proposition is submitted under the assignment, but it is submitted 
as a proposition. Appellee objects to our consideration of the assignment 
on the ground that it is not in compliance with the rules, “in that it 
deals with two or more distinct propositions, suggests a diversity of 
questions, attempts to collect into one point every point and ground on 
which the appeal is based.” 

These objections to the assignments are not wholly invalid, and 
the assignment is not sufficient to call in question any of the fact findings 
of the trial court above set out; but we think it is sufficient to raise the 
question of law as to whether the facts ‘found by the court show such 
delivery of the policy and payment of the first premium as were required 
by the policy to make it a binding obligation of the appellant. The facts 
found by the trial court as to the delivery of the policy and the payment 
of the first premium are undisputed, except as to whether the $6 paid 
the agent was paid by the assured or by his mother, the plaintiff herein. 
The finding of the court that it was paid by the assured is not assailed 
by any assignment presented by appellant, and, if the question was ma- 
terial, such finding must be accepted by us just as every fact established 
by the undisputed evidence must be. This is equally true as to the ques- 
tion of whether the receipt before set out was given by appellant’s agent 
to appellee. The finding of the court that such receipt was not given to 
the appellee or to the assured must be considered by us as an established 
fact. This being true, the contract of insurance contains no provision 
requiring that the policy be delivered by an agent of the company in 
person to the assured in order to make it an obligation of the company. 
It seems to be well-settled law that, when an application for insurance 
has been made and accepted by the insurance company and the assured 
has done all required of him by the contract to entitle him to receive the 
policy, the contract of insurance is complete and no actual delivery of 
the policy is necessary to make the company liable thereon; and, if the 
assured in such case dies before the policy is delivered, equity will regard 
that as done which ought to have been done, and the beneficiary of the 
contract can recover thereon. Pledger v. Sovereign Camp Woodmen of 
the World, 17 Tex. Civ. App. 18, 42 S. W. 653; Sovereign Camp Wood- 
men of the World v. Dees, 45 Tex. Civ. App. 318, 100 S. W. 366; Amarillo 
Life Ins. Co. v. Brown, 166 S. W. 658. 


[4] We also think the facts above set out show a compliance by the 
assured with the requirement that the first premium must be paid before 
the policy would become an obligation of the company. The company, as 
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found by the trial court, had been paid all of the premium due it, and the 
agent was authorized to make the agreement with the assured that the 
balance of the premium which the agent was to have as his commission 
for obtaining the insurance need not be paid until the policy was delivered. 
The appellant had no interest in the unpaid portion of the premium. It 
was not liable to its agent for any compensation for obtaining the policy, 
but allowed him to retain 60 per cent. of the amount of the first premium 
and authorized him to make any arrangement he pleased with the assured 
as to its payment. The assured was ready, able, and willing to make 
the payment to the agent in accordance with the agreement, and it was 
not because of any default on his part that the money was not paid 
before his death. The beneficiary was also ready, able, and willing to 
pay the amount due the agent if she had been informed after the 
death of the assured that the application had been accepted and the 
policy issued before his death. It would, we think, be manifestly unjust 
and inequitable to permit appellant to avoid its contract for which it 
has received full consideration, on the ground that the written evidence 
of the contract which it had executed was not delivered to the assured 
before his death, or upon the ground that no obligation was incurred 
by its contract because the assured died before he was given an oppor- 
tunity to comply with his agreement to pay the agent the amount due 
him out of the first premium; the payment of which being a matter in 
which, under the undisputed evidence, the appellant had no interest. 

The opinion in the case of Insurance Co. v. Brown, supra, discusses 
both of the questions presented in this case and decided both in accord- 
ance with the views above expressed. We think that case and the authori- 
ties there cited are conclusive of these questions. 

It follows that the judgment of the trial court should be affirmed, and 
it has been so ordered. 

Affirmed. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. WILSON. 
(No, 246.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—SERVICE OF 

PROCESS—STATUTE. 

Though a fraternal society did not comply with Acts 1917, p. 2087, 
§ 17, within the 30 days prescribed, by designating the commissioner of 
insurance as its agent for service of process, where it did so thereafter, 
subsequent service on the clerk of a local lodge, in complaince with the 
superseded statute (Kirby’s Dig. § 4378), was not proper. 

(For other cases, see Insurance, Dec. Dig. § 814.) 


4. INSURANCE— MUTUAL BENTFIT INSURANCE— FORFEI- 
TURE OF POLICY—RESUMPTION OF EXTRAHAZARDOUS 
OCCUPATION. 


Where member of benefit society was engaged in extrahazardous 
occupation, and never changed, but society voluntarily reduced assess- 
ment as if he had, and it was paid for years, after member’s death 
society cannot insist on forfeiture by failure to pay assessments based on 
extrahazardous occupation on the ground member was in default in fail- 
msvenhenindiddenpesieiata esd cemacetunsh a arcs gall xe cae eee 


* Decision rendered, Nov. 18, 1918. 207 S. W. Rep. 45. 
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ing to give notice of resumption of such occupation, which he had never 
abandoned. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


j oer from Circuit Court, Craighead County; J. T. Coston, Special 
udge. 

“halen by the Sovereign Camp, Woodmen of the World, against 
Gladys T. Wilson, guardian. From judgment for defendant, plaintiff 
appeals. Affirmed. 


De E. Bradshaw, of Omaha, Neb., and Rhoton & Helm, of Little 
Rock, for appellant. 
Lamb & Frierson, of Jonesboro, for appellee. 


FEE v. WELLS. (No. 8944.)* 
(Supreme Court of Colorado.) 


5. INSURANCE—LIFE INSURANCE—NAMING BENEFICIARY— 
PRESUMPTION. 


_ ..The presumption arising from naming defendant daughter beneficiary 
in life policy could not be overcome by oral declarations of insured there- 
after made to strangers. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


10. INSURANCE—DIVESTING TITLE OF BENEFICIARY—DE- 
GREE OF PROOF—“PROPERTY RIGHT.” 


Proceeds of life policy are a property right, and, before beneficiary 
can be divested of title, use, and enjoyment thereof by mere reported 
statements made out of court to strangers, upon the ground that they 
are statements against interest, the evidence will be received with great 
caution, and the proof must be beyond a reasonable doubt. 

(For other cases, see Iusurance, Dec. Dig. § 585[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Property Rights.) 


Error to District Court, City and County of Denver; H. S. Class, 
Judge. 

Action by Gertrude Wells against Sadie L. Fee. Judgment for plain- 

tiff, and defendant brings error. Judgment reverséd, and cause remanded. 


Dana & Blount, of Denver, for plaintiff in error. 
Melville & Melville, of Denver, for defendant in error. 


.- * Decision rendered, Dec. 2, 1918. 176 Pac. Rep. 829. 





Lang v. Blocki, et al. 


LANG v. BLOCKI et al. (No. 12370.)* 


(Supreme Court of Illinois.) 


2. INSURANCE—LIFE COMPANIES—USE OF CAPITAL. . 
The statute authorizing organization of life insurance companies 

requires money obtained from stock subscriptions to be held as capital, 

and its use to pay expenses of corporators in promotion is unauthorized. 
(For other cases, see Insurance, Dec. Dig. § 33.) 


3. INSURANCE—LIFE COMPANIES—PROMOTION—NOTICE TO 

SUBSCRIBER. 

Publication of copy of charter of proposed life insurance corporation 
not being required to show that money paid in on subscriptions to stock 
may be used to pay promotion expenses, subscriber is not bound. by notice 
of such fact in such publication. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


Appeal from Second Branch Appellate Court, First District, on Ap- 
peal from Municipal Court of Chicago; Hosea W. Wells, Judge. 

Action by Charles H. Lang against Fred W. Blocki and others. Judg- 
~— — plaintiff, afirmed by the Appellate Court, and defendants appeal. 

rmed, 


Adelor J. Petit, of Chicago (Douglas C. Gregg, of Chicago, of 
counsel), for appellants. 


John W. Creekmur and Donald J. De Wolfe, both of Chicago, for 
appellee. 


*Decision rendered, Dec. 18, 1918. 121 N. E. Rep 163. 


EBNER v. OHIO STATE LIFE INS. CO. (No. 10074.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—INCONTESTABILITY CLAUSE—BEGINNING OF 

PERIOD. 

An incontestability clause in a life insurance policy, inserted in com- 
pliance with Burns’ Ann. St. 1914, § 4622a, should be construed in the 
— of such statute, and the time computed from the date of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—POLICY—CONSTRUCTION. 


Contracts of insurance are to be construed according to the sense 
and meaning of the terms which the parties have used, and if they 
are clear and unambiguous, their terms are to be taken and understood 
in their plain, popular, and ordinary sense. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
* Decision rendered, Dec. 18, 1918. 121 N. E. Rep. 315. 
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4. INSURANCE—STIPULATIONS REQUIRED BY STATUTE— 

CONSTRUCTION, 

A stipulation in an insurance contract, even though prescribed by 
statute, derives its force from the consent of the parties, and should 
be construed as a contract rather than a statutory provision; its origin, 
however, being kept in view. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


5. INSURANCE—INCONTESTABILITY CLAUSE—RIGHT OF IN- 

SURER TO AFFIRMATIVE ACTION. 

Under proper circumstances, a life insurance company may proceed 
by affirmative action, after the death of the insured, to avoid the policy 
for misrepresentation, provided. it takes proper steps to that end within 
the period named in the incontestability clause; the remedy by defending 
an action on the policy being inadequate. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


6. eee CLAUSE—TIME FOR 

Where insurer brought action to cancel policy after death of insured, 
complaint alleging, as grounds for recourse to equity, that insured intended 
to delay action on the policy for the purpose of depriving insured of its 
defense by reason of an incontestability clause, and insured filed a 
demurrer and cross-complaint after the period of contest had expired, 
and the demurrer was sustained, and the insurer, in answer to the cross- 
complaint, continued its contest of the policy by repeating the substance 
of the complaint, the incontestability clause did not bar the insurer from 
making its defense. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


7. INSURANCE—INCONTESTABILITY CLAUSE—DILIGENCE. 
An insurance company which did not bring action to contest an insur- 
ance policy until after the death of insured and two days before the 
expiration of the period of contest under an incontestability clause held 
to have exercised the proper degree of diligence. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


8. INSURANCE—STIPULATIONS AS TO HEALTH AT DE- 
LIVERY OF POLICY 
Stipulations and cnntiiene in enuticiibains for policies of life insur- 
ance that the policy shall not take effect or be binding upon the company 
unless _— to the insured while he is in good health, or the like, 
are vali 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


9. INSURANCE-—MISREPRESENTATIONS. 


An insured, in applying for insurance, knowing that he had made 
an application for insurance in another company, was bound to know 
that it had either been rejected or was pending, 


(For other cases, see Insurance, Dec. Dig. § 300.) 


10. INSURANCE—MISREPRESENTATIONS. 

Representations in application for life insurance that applicant had 
never applied for insurance, that he never had had any disease of the 
heart, and that no physician had within the last 10 years expressed an 
unfavorable opinion concerning his health, were material to the risk. 


(For other cases, see Insurance, Dec. Dig. § 255.) 
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11. INSURANCE — MISREPRESENTATION — AVOIDANCE OF 
CONTRACT 
A material false representation is a ground for the avoidance of an 
insurance policy, the same as any other contract. 


(For other cases, see Insurance, Dec. Dig. § 256[1].) 


12. INSURANCE—“MISREPRESENTATIONS.” 


A “misrepresentation,” as that term is used in its relation to an insur- 
ance policy, is the statement of something as a fact which is untrue in 
fact and which the assured states, knowing it to be untrue, with an 
intent to deceive the underwriter, or which he states positively as true, 
without knowing it as true, and which has a tendency to mislead; such 
fact in either case being material to the risk. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


13. INSURANCE—MISREPRESENTATIONS—EFFECT. 


A misrepresentation as to a material fact in an application for life 
insurance has the force and effect of a positive fraud. 


(For other cases, see Insurance, Dec. Dig. § 256[1].) 
14, INSURANCE—REPRESENTATIONS—AVOIDANCE OF POL- 
IGY. 


A representation that is substantially true is not sufficient as grounds 
for the avoidance of a life insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 254.) 


Appeal from Circuit Court, Pike County; John L. Brets, Judge. 
Action to cancel life policy by the Ohio State Life Insurance Com- 
pany, against Lawrence A. Ebner, administrator of the estate of Joseph 
ene” deceased. Judgment for plaintiff, and the defendant appeals. 
rmed. 


L, E. Ritchey, of Indianapolis, Richardson & Taylor, of Petersburg, 
and Gardiner, Tharp & Gardiner, of Washington, Ind., for appellant. 

U. S. Brandt, of Canal Winchester, Ohio, Orr & Clark, of Muncie, 
W. H. Hill, of Vincennes, and W. D. Curll, of Petersburg, for appellee. 


PRUDENTIAL INS. CO. OF AMERICA v. DIFFENBAUGH et al. 
(No. 9545.)* 


(Appellate Court of Indiana, Division No. 1.) 


4. INSURANCE—PLEADING—COPY OF POLICY—STATUTE. 


Son’s complaint against life insurer on mother’s policy held to show 
sufficient reason for failure to comply with Burns’ Ann. St. 1914, § 368, 
requiring filing with pleading of written instrument or account on which 
it is founded, showing policy was in possession of insurer. 


(For other cases, see Insurance, Dec. Dig. § 631.) 
a — ee INSURANCE—EVIDENCE—COPY OF POL- 


Where copy of life policy offered in evidence by plaintiff beneficiary 
<_-msnsnesnlnigiastlabe iain asia atedeaincaeaaegiaepsibdaiplcadamhiaaeceeueiad taadiinata teehee 
* Decision rendered, Dec. 17, 1918. 121 N. E. Rep. 301. 
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was admitted by defendant insurer in its affirmative answer to be the 
true copy, its admission in evidence was proper and pertinent as tending 
to prove cause of action in favor of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 651[3].) 


11. INSURANCE—LIFE INSURANCE—MISREPRESENTATION AS 
TO OTHER INSURANCE. 


False answer in written application for life insurance in response 
to inquiry concerning other insurance on applicant’s life is a material 
misrepresentation ordinarily avoiding the policy. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


13. INSURANCE— LIFE INSURANCE— MISREPRESENTATIONS 

BY AGENT TO COMPANY—ESTOPPEL, 

Where applicant for life insurance stated to insurer’s agent she had 
other insurance, but agent misrepresented to insurer that applicant had 
no other insurance, insurer is estopped after applicant’s death to contest 
validity of policy on ground she misrepresented she had no other 
insurance. 


(For other cases, see Insurance, Dec: Dig. § 379[4].) 


— from Circuit Court, Huntington County; Samuel E. Cook, 
udge. 

Action by Louis A. Diffenbaugh, administrator, etc. and another, 
against the Prudential Insurance Company of Sa, "~~. judgment 
for plaintiffs, defendant appeals. Affirmed. 


Lesh & Lesh, of Huntington, and Breen & Morris, of Ft. Wayne, 


for appellant. 
Fred H. Bowers and Milo N. Feightner, both of Huntington, for 
appellees, 


DEACON vy. FIDELITY MUT. LIFE INS. CO. (No. 32265.)* 
(Supreme Court of Iowa.) 


1. INSURANCE—LIFE INSURANCE—ATTACHMENT OR IN- 
DORSEMENT OF CERTIFICATE OF LOAN. 


It was not necessary that a certificate of loan by a life insurer be 
attached to or indorsed on the policy. 


(For other cases, see Insurance, Dec. Dig § 134[1].) 


2. INSURANCE—LIFE INSURANCE—CERTIFICATE OF LOAN— 
CONSIDERATION—SECURITY—LIFE OF INSURED. 


Mere fact that insured lived beyond premium payment period of life 
policy did not indicate that consideration of certificate of loan to him 
by insurer had failed, nor that it could have been given only for security, 
such certificate having originated in insured’s surrender of original policy 
a. taking out another on which guaranteed additions in amount of 
certificate had already accrued, which, insured claimed, insurer required 
should be made good. 


(For other cases, see Insurance, Dec. Dig. § 243.) 
* Decision rendered, Dec. 14, 1918. 169 N. W. Rep. 780. 
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3. INSURANCE—LIFE INSURANCE—SUBSTITUTION OF POLICY 
—CERTIFICATE OF LOAN TO COVER ACCRUED ADDI- 
TIONS—RECOVERY. 


Insured, who surrendered original and took out new 20-payment policy, 
premium to be paid in ten years, in his action to recover at end of 
accumulation period guaranteed cash value, with proportion of profits, 
could recover profits plus withdrawal value only subject to deduction 
of amount of certificate of loan representing guaranteed additions of new 
policy accrued at time he took it. 


(For other cases, see Insurance, Dec. Dig. § 243.) 


Appeal from District Court, Linn County; Milo P. Smith, Judge. 

Action to recover withdrawal value of an insurance policy. The 
defendant insisted on the deduction of the amount of a certificate of loan 
and tendered payment of the balance. On hearing, the court entered a 
decree allowing the plaintiff the withdrawal value of the policy plus the 
accumulated profits. The defendant appeals, Modified and affirmed, : 


Tourtellot, Donnelly & Scwab, of Cedar Rapids, and Geo. H. Wilson, 
of Philadelphia, Pa., for appellant. ; 
Deacon, Good, Sargent & Spangler, of Cedar Rapids, for appellee, 


WEIDITSCHKA v. SUPREME TENT OF KNIGHTS OF THE 
MACCABEES OF THE WORLD. (No. 32437.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—LAW GOV- 
ERNING CONTRACT. 


Where an application for insurance in a Michigan fraternal society 
was accepted in Michigan by the Supreme Lodge, and a certificate of 
membership mailed to the record keeper of the local lodge in Iowa, and 
by him countersigned and delivered to the insured, who was then initiated 
and paid his first assessment, the contract was governed by the laws of 
Iowa, and not Michigan. 


(For other cases, see Insurance, Dec. Dig. § 712.) 
2. INSURANCE—CONFLICT OF LAW—FULL FAITH AND 
CREDIT. 


To hold that a contract of insurance with a foreign fraternal society, 
completed in this state, is governed by the laws of this state, and not 
those of foreign state, although the application was there accepted and 
certificate issued, does not violate the full faith and credit clause of 
Const. U. S. art. 4, § 1. 


(For other cases, see Insurance, Dec. Dig. § 712.) 
3. INSURANCE—FOREIGN CORPORATIONS—SUBJECTION TO 
STATE LAW. 


A foreign fraternal insurance association, conducting business in this 
state, is bound to proceed in accordance with its laws. 


(For other cases, see Insurance, Dec. Dig. § 691.) 
* Decision rendered, Jan. 15, 1919. 170 N. W. Rep. 300. 
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5. ae CORPORATIONS—SUBJECTION TO 
STATE LAW. 


In view of Code Supp. 1913, § 1832, prescribing conditions on which 
foreign associations may transact business within the state, such associa- 
tions, when permitted to do business in state, are bound by Code, § 1824, 
enumerating beneficiaries under fraternal insurance contracts. 


(For other cases, see Insurance, Dec. Dig. § 770.) 
6. ee BENEFIT INSURANCE—EFFECT OF 


The members of a fraternal insurance association and their heirs 
are bound by valid by-laws of the association relative to beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


7. —— BENEFIT INSURANCE—BENEFICI- 


Contract for fraternal insurance, providing that, if the designation 
of beneficiaries be illegal, the benefit shall revert to the life benefit fund, 
being tantamount to naming the association as beneficiary, is ‘invalid, 
under Code, § 1824, enumerating beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 769.) 


8. INSURANCE—MUTUAL BENEFIT INSURANCE—FAILURE OF 
BENEFICIARY. 


In the event of some omission or illegality in the designation of a 
beneficiary under a fraternal insurance contract, as exacted by the statute, 
the benefit or indemnity will pass to the estate of the assured. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


Appeal from District Court, Bremer County; Joseph J. Clark, Judge. 

A certificate of insurance was issued January 16, 1905, by defendant, 
a fraternal society organized under the laws of Michigan, with indemnity 
of $1,000 in event of death of William Nuhn, payable to Lillian I. Ingalls, 
described therein as a dependent. The assured died May 24, 1913. Proofs 
of loss were furnished, and the indemnity paid to the beneficiary named. 
Weiditschka was appointed administrator of the decedent’s estate on June 
27th following, and this action begun by him as administrator to recover 
the indemnity March 19, 1914. To the petition praying for recovery the 
defendant interposed several defenses. Demurrer to five of these was 
sustained. As to the sixth defense, the case was continued. The de- 
fendant appeals. Affirmed. 


Sager & Sweet, of Waverly, and Miller & Wallingford, of Des Moines, 
for appellant. 

Pickett, Swisher & Farwell, of Waterloo, F. P. Hagemann, of Waver- 
ly, and Henry Vollmer, of Davenport, for appellee. 
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STAFFAN v. CIGARMAKERS’ INTERNATIONAL UNION OF 
AMERICA. (No. 28.)* 


(Supreme Court of Michigan.) 


INSURANCE—LABOR UNIONS—FORFEITURE OF MEMBER- 

SHIP—ESTOPPEL, 

Where a member of a cigarmakers’ local union subordinate to the 
international union has been for years in arrears with his dues, so 
as to be liable to suspension, but, on solicitation and threats of sus- 
pension by the local union, has paid up prior to his death, which pay- 
ments have been accepted by the international union, the latter is 
estopped from setting up a forfeiture of membership as a defense to 
an action by the widow for benefits. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
Ostrander, C. J., dissenting. 


Appeal from Circuit Court, Washtenaw County; George W. Sam- 
ple, Judge. 

Action by Mary E. Staffan against the Cigarmakers’ International 
hn America. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Argued before Ostrander, C. J., and Kuhn, Bird, Moore, Steere, 
Brooke, Fellows, and Stoné, JJ. 


A. J. Sawyer and H. A. Balser, both of Ann Arbor, for appellant. 
Lehman & Lisle (Carl A. Lehman and Leslie W. Lisle), of Ann 
Arbor (George J. Burke, of Ann Arbor, of counsel), for appellee, 


* Decision rendered, Dec. 27, 1918. 169 N. W. Rep. 876. 


HEREFORD v. MYSTIC WORKERS OF THE WORLD. (No. 12642.)* 
(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE—MUTUAL BENEFIT—-WAIVER—LOCAL LODGE 
OFFICER—LOCAL MEDICAL EXAMINER. 


Under constitution and by-laws of defendant fraternal beneficiary 
association, held, that a local medical examiner was not an officer of the 
local lodge, prohibited by such constitution and by-laws, as authorized 
by Laws 1911, p. 292, § 22, from waiving provisions thereof; but was an 
agent of the supreme body. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


2. INSURANCE—MUTUAL BENEFIT—WAIVER—AGENT OF SU- 
PREME BODY. 


A local medical examiner of a fraternal beneficiary association, not 


~ * Decision rendered, Dec. 2, 1918. 207 S. W. Rep. 76. 
Vol. LIII—15. 
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being an officer of the local lodge, but an agent of the supreme body, 
could waive warranties in the application for insurance. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


3. INSURANCE—MUTUAL BENEFIT—WAIVER—ANSWERS IN 

APPLICATION. 

Provision of application for insurance in a fraternal benefit associa- 
tion making answers warranties was waived; the local medical examiner, 
agent of the supreme body, who wrote the answers, having for years been 
insured’s physician, and knowing as much about her as she did. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


4. INSURANCE—MUTUAL BENEFIT—WAIVER—MEMBER OF 

LOCAL LODGE—AGENT OF SUPREME BODY, 

Laws 1911, p. 292, § 22, authorizing a fraternal benefit association by 
its constitution and by-laws to prohibit waiver of any provision thereof 
by a member of a subordinate lodge, does not apply to such a member 
in his capacity of agent of the supreme body. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


Appeal from Circuit Court, Bates County; C. A. Calvird, Judge. 
Action by Edgar L. Hereford against the Mystic Workers of the 
World. Judgment for plaintiff, and defendant appeals. Affirmed. 


D. C. Chastain, of Butler, Geo. R. Allen, of Kansas City, and C. A, 
‘Denton, of Butler, for appellant. 
Silvers & Silvers, of Butler, for respondent. 


BECK v. METROPOLITAN LIFE INS. CO. (No. 15271.)* 
(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE--LIFE INSURANCE—HEALTH AT ISSUANCE OF 
POLICY—QUESTION FOR JURY. 
Whether insured was in sound health at issuance of life policy, 
as conditioned therein, held, under evidence, question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—LIFE INSURANCE—VEXATIOUS REFUSAL TO 
ee AND ATTORNEY’S FEES—QUESTION FOR 
Question of daniages and attorney’s fees for alleged vexatious 

refusal to pay life insurance held, under evidence, question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; James E. Withrow, Judge. 

“Not to be officially published.” 

Action by Kasper Beck against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, on appeal from a justice, 
defendant appeals. Affirmed. 


* Decision rendered, Dec. 3, 1918. 207 S. W. Rep. 248. 
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Fordyce, Holliday & White and Thomas O. Stokes, all of St. 
Louis, for appellant. 


James J. O’Donohoe, of St. Louis, for respondent. 


——_—~ @+@—-___ 


WEISE v. SOVEREIGN CAMP OF WOODMEN OF THE WORLD. 
(No. 15249.) 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—ACTION ON POLICY—BURDEN OF PROOF— 
MISREPRESENTATIONS IN APPLICATION. 


In an action on a fraternal life insurance certificate, wherein 
plaintiff admitted that assured’s signature to the application was 
genuine and that the application represented that assured had not 
been rejected by other companies, the burden was on plaintiff to 
overcome defendant’s prima facie showing of misrepresentations, and 
not on defendant to show that the applicant’s answers were in fact 
his. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


2. INSURANCE—LIFE INSURANCE POLICY—INSTRUCTIONS. 


In an action on a fraternal life insurance certificate, wherein mis- 
representations in the application were alleged, evidence that the ex- 
amining physician had filled in applicant’s answers in the application 
and report, and that these were inaccuracies, held, not sufficient to 
warrant an instruction as to whether or not the answers of the appli- 
cant were in fact his; applicant’s signature being admitted. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from St. Louis Circuit Court; Thomas L. Anderson, Judge. 

“Not to be officially published.” 

Action by Louise Weise against Sovereign Camp of Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded, with instructions. 


Richard A. Jones, of St. Louis, for appellant. 
Charles F. Krone and August Walz, both of St. Louis, for re- 
spondent. 


* Decision rendered, Dec. 3, 1918. 207 S. W. Rep. 249. 


HULS v. METROPOLITAN LIFE INS. CO. (No. 15277.)* 
(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—HEALTH OF INSURED. 
In an action by beneficiary under life insurance policy, defended 
on ground that insured was not in good health when policy was de- 


*Submitted on Briefs Nov. 8, 1918. Opinion Filed, Dec. 3, 1918. 207 S. 
W. Rep. 270 
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livered, but then had tuberculosis, of which she died, held, on the evi- 
dence, that the case was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—VEXATIOUS DELAY—QUESTION FOR JURY. 
The question of vexatious delay in paying a beneficiary’s claim 
under a life insurance policy was for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Leo S. Rassieur, Judge. 

“Not to be officially published.” 

Action by Mary Huls against the Metropolitan Life Insurance 
Company. There was a judgment for plaintiff before a justice of 
peace, and from a judgment in favor of plaintiff on appeal, defendant 
appeals. Affirmed. 


Fordyce, Holliday & White and Thomas O. Stokes, all of St. 
Louis, for appellant. 


James J. O’Donohoe, of St. Louis, for respondent. 


LIEBING v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 20487.)* 


(Supreme Court of Missouri. In Banc.) 


6. INSURANCE—LOAN CONTRACTS—LAW GOVERNING. 

Where a loan contract under an insurance policy and a pledge of 
the policy were consummated and to be performed in the state of New 
York, the contract not becoming binding until accepted by the insur- 
ance company in such state, wherein repayment of the loan was also 
to be made, the contract was a New York contract, performable in 
that state and subject to its laws. 


(For other cases, see Insurance, Dec. Dig. § 147[3].) 


Woodson, J., dissenting. 


Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 

Action by Mary S. Liebing against the Mutual Life Insurance 
Company of New York, to recover on an insurance policy. From a 
judgment entered on a peremptory instruction to find for plaintiff, 
defendant appeals. Reversed and remanded. 


Fordyce, Holliday & White, of St. Louis (Frederick L. Allen, of 
New York City, of counsel), for appellant. 
James J. O’Donohoe, of St. Louis, for respondent. 


*Decision rendered, Nov. 27, 1918. Rehearing denied, Dec. 12, 1918. 
207 S. W. Rep. 230. 
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SWANBACK vy. SOVEREIGN CAMP OF WOODMEN OF THE 
WORLD. (No. 20624.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—WARRANTIES OR REPRESENTATIONS—CON- 

STRUCTION OF CONTRACT. 

When, in an action on a fraternal benefit life insurance certifi- 
cate, it becomes necessary to determine whether the statements 
made in the written application are warranties or mere representa- 
tions, the court will take into consideration the situation of the par- 
ties, the subject-matter, and the language employed, and, when it 
clearly appears that it was the understanding of the parties that the 
statements should be construed as warranties, the contract will be so 
construed. 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 


2. INSURANCE—WARRANTIES—DEFENSE—PROOF. 

In order that such warranties shall constitute a defense to such 
action, it is incumbent upon defendant to plead and prove that the 
answers were made substantially as written in the application, that 
they were false in some particular, material to the risk, and that the 
defendant relied upon and acted upon them, 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


Appeal from District Court, Adams County; Dorsey, Judge. 

Action by Beryl V. Swanback against Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant ap- 
ss plaintiff takes a cross-appeal. Reversed, and cause dis- 
missed. 


Tibbets, Morey, Fuller & Tibbets, of Hastings, for appellant and 
cross-appellee. 
J. E. Willits, of Hastings, for appellee and cross-appellant. 


*Decision rendered, Dec. 26, 1918. 170 N. W. Rep. 354. Syllabus by 
the Court. 


ALBERS v. SECURITY MUT. LIFE INS. CO. (No. 4382.)* 
(Supreme Court of South Dakota.) 


1. a OF CONTRACT—BINDING RE- 
EIPTS. 

Where an application for life insurance provided that, when the 
company’s binding receipt was given by its agent for an advance pre- 
mium, its liability should be as stated therein, such receipt, when 
given, although applicant died after issuance of the policy but before 
its receipt, must be construed to bind the company from the date of 


* Decision rendered, Dec. 31, 1918. 170 N. W. Rep. 159. 
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the receipt, in view of Civ. Code § 1252, requiring instruments to be so 
interpreted as to be effective, if possible. 


(For other cases, see Insurance, Dec. Dig. § 132-) 


2. INSURANCE—INSURANCE POLICY—CONSTRUCTION — CON- 
STRUCTION BY PARTIES. 


Although a receipt given by an insurance company for the initial 
payment under a policy did not expressly state that insurance com- 
menced at its date, issuance of a policy by the company, antedated to 
conform to the date of the application, was a practical construction 
of ne receipt to the effect that present insurance was thereby in- 
tended. 


(For other cases, see Insurance, Dec. Dig. § 132-) 


Appeal from Circuit Court, Clay County; R. B. Tripp, Judge. 

Action by Mabel M. Albers against the Security Mutual Life In- 
surance Company. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded, with instructions. 


Payne & Olson, of Vermillion, for appellant. 


Bogue & Bogue, of Parker, and Field, Ricketts & Ricketts, of Lin- 
coln, Neb., for respondent. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. PUTNAM. 
(No. 289.)* : 


(Court of Civil Appeals of Texas. Beaumont.) 


1. INSURANCE — FRATERNAL BENEFIT INSURANCE — IN- 
CREASE IN ASSESSMENTS BY ENTERING PROHIBITED 
OCCUPATION—FAILURE TO DEMAND—ESTOPPEL. 

Where collector of fraternal order’s local organization failed to 
demand higher assessments from member, who had notoriously en- 
tered occupation of retail liquor dealer, requiring, under by-laws, 
payment of higher assessments, his acts having misled member, order 
will not be permitted to take advantage of default by insisting on for- 
feiture after death. 


(For other cases, see Insurance, Dec. Dig. § 755[3.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—WAIVER 
OF BY-LAWS BY LOCAL CLERK OR ORGANIZATION— 
STATUTE. 

In view of Rev. St. 1911, art. 4847, fraternal order may by by- law 
curtail and circumscribe right of local clerk or local organization of 
order to waive provisions of by-laws. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 
4. INSURANCE—FRATERNAL BENEFIT INSURANCE—ESTOP- 
PEL—APPLICATION OF PRINCIPLE TO ORDER 
Fraternal insurance association, acting through officers and local 
agents, is as much subject to operation of principle of estoppel, de- 


* Decision mage han July 13, 1918. On Motion for Rehearing, Dec. 11, 
1918. 206 S. W. Rep. 970. 
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spite by-laws prohibiting any local clerk or organization from waiv- 
ing provisions, as any other association, or as an individual, 
(For other cases, see Insurance, Dec. Dig. § 755[1].) 


5. INSURANCE—MUTUAL BENEFIT Fen Nea SUD Re 
DEDUCTION OF ASSESSMENT DU 


In suit by widow of member of ees order, trial court, hav- 
ing held order estopped, by collection of assessments through local 
agent, to declare forfeiture on account of failure to pay higher as- 
sessments due after change in occupation, properly deducted, from 
amount due under certificate, amount of additional assessments mem- 
ber should have paid. 


(For other cases, see Insurance, Dec. Dig. § 821.) 


Appeal from District Court, Jefferson County; W. H. Davidson, 
Judge. 

Action by Mrs. Pauline Putnam against the Sovereign Camp, 
Woodmen of the World. From a judgment. for plaintiff, defendant 
appeals. Affirmed. 


Smith & Crawford and John Hancock, all of Beaumont, for ap- 
pellant. 


Lipscomb, Gordon & Lipscomb, of Beaumont, for appellee. 


GAUSE v. SECURITY LIFE INS. CO. OF AMERICA, (No. 8937.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE—ACTIONS FOR PREMIUMS—DEFENSES. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4954, prohibiting dis- 
crimination between insurants, an agreement of an insurance company 
to lend money to one at a low rate of interest if he would take out a 
certain amount of insurance, not being mentioned in the policy, was 
void, and the policy holder could not in an action on a note given as a 
premium set up the defense that the insurer refused to lend the money. 


(For other cases, see Insurance, Dec. Dig. § 138[2]-) 


2. INSURANCE—SCOPE OF CONTRACT—STATUTES. 


Vernon’s Sayles’ Ann, Civ. St. 1914, art. 4953, providing that insur- 
ance policies shall contain the entire contract, is binding upon the insured 
as well as the insurer. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


. 
3. INSURANCE—MODIFICATION OF. POLICY—WHO MAY 

MODIFY. 

Where an insurance policy provided that only certain named officers 
had the power in behalf of the insurer to make or modify any contract of 
insurance, a promise of a general agent in consideration of an application 
of insurance to lend the insured money was not binding upon the com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


* Decision rendered, Nov. 23, 1918. 207 S. W. Rep. 346. 
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4, INSURANCE—LOANS—EQUITY. 


Assuming that an agreement of an insurance company to make a 
loan to be secured by certain real estate, and the insurance taken out 
could be deemed the legal and inducing cause of the contract of insur- 
ance, it would not be equitable to require the insurance company to 
make a loan at some time subsequent to the period for which the premium 
had beef paid by note and at a time when the insured was delinquent 
as to the payment of such note. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 
Suit by the Security Life Insurance Company of America against 


— L. Gause. Judgment for plaintiff, and defendant appeals, Af- 
rmed. 


Slay, Simon & Smith and I. T. Valentine, all of Ft. Worth, for 
appellant. 


B. K. Goree, of Ft. Worth, for appellee. 


“BILLS v. BILLS et al. (No. 2024.)* 
(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 

RIGHTS OF. 

A beneficiary named in fraternal benefit certificate, providing for 
change of beneficiary, has no vested interest in the contract of insurance 
which will prevent the insured from changing any of the terms of the 
contract, but has a mere expectancy, which may be defeated by a change 
of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


2. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY. 


A displaced beneficiary can question insured’s method of making 
change of beneficiary only on the ground that it was legally insufficient 
to accomplish that purpose, where the insurer acquiesced therein,, though 
the method did not follow the procedure provided in the certificate; those 
requirements being for the benefit of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 784[6].) 


3. IRSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY. . 


Where a member of a:fraternal insurance order who designated two 
beneficiaries secured the erasure of the name of one of them. from ‘the 
certificate, held that though such attempt to change beneficiaries was 
irregular and might give the insurer the right to deny liability, yet, where 
the insurer acquiesced in the change, the displaced beneficiary was entitled 
to no rights. 


(For other cases, see Insurance, Dec. Dig. § 784[6].) 


en eR eee ia Wace ek ae 
* Decision rendered, Dec. 20, 1918. Rehearing denied, Jan. 9, 1919. 
207 S. W. Rep. 614. 
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4. INSURANCE—FRATERNAL INSURANCE—ASSENT TO 
CHANGE OF BENEFICIARY. 


Where a member of a fraternal insurance order who had designated 
two beneficiaries attempted to displace one by causing his name to be 
erased from the certificate, held that the insurer, by admitting its liability 
for the sum specified in the certificate, and paying the money into the 
registry of the court, ratified the certificate in its altered form; no new 
consideration being necessary. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


3 ae INSURANCE—CHANGE OF BENE- 


Where a fraternal insurer ratified a change of beneficiary by filing 
an answer admitting its liability, held that it could not thereafter arbi- 
trarily repudiate its ratification so as to entitle the displaced beneficiary 
to share in the fund. 

(For other cases, see Eqaaranen, Dec. Dig. § 784[7].) 

11 ial 


q 
Appeal from Lamar County Court; Tom L. Beauchamp, Judge. 
Action by E. B. Bills against the Mosaic Templars of America, who 
filed an answer interpleading J. H. Bills. From a judgment for plaintiff 
the defendant interpleaded appeals. Affirmed. | 


W. L. Hutchison, of Paris, for appellant, 
Chas. Roach, of Paris, for appellees. 
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FIRE, TORNADO, ETC. 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


SCOTTISH UNION & NATIONAL INS. CO. 
v. 


B. E. LINKENHELT & CO., Inc. (No. 9548.)* 


6. INSURANCE—ACTION ON WINDSTORM, CYCLONE, OR TOR- 
NADO POLICY—PLEADING—CONDITION PRECEDENT. 


Where windstorm policy provided that insurer could elect to repair, 
rebuild, or replace property damaged, insurer, resisting payment on 
ground that insured, by repairing damaged building, breached policy, 
must plead election to exercise option to repair or facts excusing failure 
to make such election, in order to avail itself of such defense. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 


12, INSURANCE—WINDSTORM, TORNADO, AND CYCLONE IN- 
* SURANCE—“WINDSTORM.” 


A “windstorm,” within a policy to indemnify insured against damage 
to property by windstorm, cyclone, or tornado, takes its meaning from 
the words “tornado” and “cyclone,” with which it is associated, and should 
be construed to be something more than an ordinary gust of wind, no 
matter how prolonged, and though the whirling features which usually 
accompany tornadoes and cyclones need not be present, it must assume 
aspect of a storm. 

(For other cases, see Insurance, Dec. Dig. § 423.) 


(For other definitions, see Words and Phrases, Second Series, Wind- 
storm.) 


13. INSURANCE4MOTION FOR JUDGMENT—GENERAL VER- 
yamaha ete WITH ANSWERS OF INTERROG- 
ATORIES. 


In action on windstorm policy, involving question of whether there 
was a windstorm at time of damage to plaintiff’s property, motion for 
judgment for defendant, on answers to interrogatories, that wind blowing 
was a usual wind, and that wind of greater velocity at such time of year 
was a frequent occurrence, was properly overruled, where general verdict 
was for plaintiff and such answers were nullified by answers to other 
interrogatories, finding that wind attained velocity greater than 20 to 30 
miles per hour, and that wind of such velocity was unusual. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


j een from Circuit Court, Marshall County; Smith N. Stevens, 
udge. 

Action by B. E. Linkenhelt & Co., Incorporated, against the Scottish 
Union & National Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


Burke G. Slaymaker, of Indianapolis, for appellant. 
Martindale & Martindale, of Plymouth, for appellee. 


* Decision rendered, Dec. 31, 1918. 121 N. E. Rep. 373. 
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Hotter, J. This is an action by appellee to recover on an insurance 
policy in which appellant promised to indemnify appellee against loss 
or damage to certain of its property by windstorm, cyclone, or tornado. 

{1] Fifty-six propositions are stated under appellant’s points and 
authorities, of which the first challenges the action of the circuit court 
in sustaining a demurrer to appellant’s second paragraph of answer. This 
answer set up, by way of defense, a provision in the policy to the effect 
that “this company shall not be liable for any loss or damage caused by 
hail, whether driven by wind, or not, snowstorm, frost,” etc. The 
memorandum filed with the demurrer shows that this defense was chal- 
lenged on the ground that it was an argumentative denial, and that proof 
of the facts alleged therein was admissible under the general denial. The 
demurrer was evidently sustained on this theory, and, as the récord 
shows that evidence pertinent to such issue was in fact admitted, and 
that the jury was properly instructed with reference thereto, it follows 
that no harm could have resulted from the ruling in question. 

[2-4] Appellant’s propositions from 2 to 33, inclusive, are directed to 
that ground of the motion for a new trial which challenges the verdict 
of the jury as not being sustained by the evidence, and subject to the 
exception hereinafter indicated, they may be disposed of through an 
application of rules of law so well established that no citation of author- 
ity is necessary for their support, viz.: (1) That an appellate tribunal 
will not weigh the evidence; and (2) that every inference reasonably 
deducible therefrom will be indulged to support the verdict of the jury. 
As pertinent to the questions presented by some of appellant’s proposi- 
tions we should add, in this connection, that an inference, when author- 
ized and drawn, has the same force and effect as a proved fact, and, in 
connection with the other facts established, may authorize a further or 
additional inference or inferences. Indian Creek, etc., Co. v. Calvert, 
120 N. E. 709; Public Sav. Ins, Co. v. Greenwald, 121 N. E. 47, 

[5] The evidence as a whole is very unsatisfactory, and presents 
a situation in which the circuit court might readily have sustained the 
motion for a new trial on the ground stated, but, as the record comes to 
this court, we have no such power. Oilar v. Oilar (Sup.), 120 N. E. 
705, 706; Cincinnati, etc., R. Co. v. Madden, 134 Ind. 462, 469, 34 N. E. 227. 

The exception above referred to, in discussing the sufficiency of the 
evidence to sustain the verdict, is found in appellant’s contention that 
appellee is affirmatively shown to have breached the terms of the insurance 
contract, and is therefore not entitled to recover. This contention rests 
on provisions of the policy to the effect: 


(1) That “this company (appellant) reserves the right, if it so elect, 
to take all or any part of the articles damaged at their ascertained or 
appraised value; also to repair, rebuild or replace any property damaged 
or destroyed;” and (2) that “the insured, as often as required, shall 
exhibit to any person designated by this company all that remains of 
any property herein described.” 

[6] The evidence shows that before proof of loss was made, appellee 
repaired the building which had been damaged by the alleged windstorm, 
and appellant insists that as this act prevented an exercise of its option to 
repair and restore said building, it amounted to a breach of the contract 
between the parties. In answer to this argument, appellee directs atten- 
tion to a further provision in the policy requiring that, “in the event of 
loss, the insured shall forthwith protect the property from further 
damage,” and asserts that the condition of the building was such as to 
require immediate repair in order to avoid further damage to the mer- 
chandise within. It is also shown that immediately after the storm in 
question appellant sent a representative to examine and inspect the dam- 
aged building and merchandise; that he left without taking steps to repair 
the property and without indicating an intention or desire so to do and 
that appellee then made repairs in order to avoid further loss and damage. 
In our view of the case, there is no occasion here to discuss the merits 
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of the question which is involved in the respective conditions of the policy 
above set out. At most, the alleged breach of contract relied on by appel- 
lant would affect its rights only in case it elected to repair the damaged 
property, and there is no pleading in the case which shows an exercise 
of the option to repair, or steps taken to that end, or an intention or 
desire to exercise such option but for the act of appellee. The right to 
repair is expressly conditioned on an election by appellant and such 
election was therefore a condition precedent, and should have been 
pleaded. Magic Packing Co. v. Stone-Ordean, etc., Co., 158 Ind. 538, 541, 64 
= = aa Union Central Life Ins. Co. v. Jones, 17 Ind. App. 592, 601, 47 

It is true that an insured might be guilty of acts and conduct which 
would prevent or render futile an election on the part of the company, 
but in such case the facts relied on as excusing the failure to elect should 
be set forth in the pleading. Magic Packing Co. v. Stone-Ordean, etc., 
= supra, 158 Ind. 542, 64 N. E. 11; Plowman v. Shidler, 36 Ind. 484, 


In the present case, there is not only a failure to present such issue 
in a proper pleading, but there is also an absence of evidence tending 
to show an election to repair or an intention or desire to exercise the 
option to that effect. On the contrary, appellant denied any liability 
under the policy, and its present claim does not seem to have entered 
into that denial as originally stated. The condition of the pleadings, and 
of the evidence pertinent thereto, serves to distinguish this case from 
those which are cited and relied on by appellant. 

{7] Appellant’s propositions 34 to 48, respectively, challenge the 
action of the trial court in refusing to give certain instructions tendered 
by appellant. It is unnecessary to burden this opinion by setting out or 
discussing the merits of any of these instructions. It is sufficient to say 
that, on the issues to which they relate, appellant tendered two or more 
instructions which were substantially alike, or so nearly so that the 
giving of all of those tendered on any one subject might have resulted 
in a repetition prejudicial to the rights of appellee. In every instance 
the court gave at least one of the instructions tendered in a particular 
issue, and when the instructions. which were refused are considered in 
the light of those which were given, it is evidence that appellant’s rights 
were not prejudiced by such refusal. Yetter v. Yetter, igs Ind. 206, 208, 
110, N. E. 195; Daywitt v. Daywitt, 63 Ind. App. 444, 450, 114 N. E. 694. 

[8] Appellant’s proposition 49 is directed to instruction No. 5, given 
by the trial court on its own motion. This instruction, however, relates 
to the measure of damages, and the error therein, if any, has been 
waived by appellant’s failure to assert, in this court, that the award of 
the jury is excessive. Washburn-Crosby Co. v. Cook, 120 N. E. 434, 
437, and cases there collected. 

{[9] The next two propositions stated, in appellant’s brief relate to 
the admission of evidence. The first has reference to the testimony of 
the witness Melvin Green that, at about the hour of damage to. appellee’s 
property, he was driving along a road about 3%4 miles east of the city of 
Plymouth, in which appellee’s property is situated, and that “the wind was 
blowing so hard I could not get across the railroad; the sleigh went 
over.” The record discloses no objection to the admission of this 
evidence, but shows that after its admission appellant moved to strike 
out “what took place 3% miles east of Plymouth.” The motion presents 
no question for review, since there is no error in refusing to strike out 
testimony which is admitted without objection. Eckman v. Funderburg, 
183 Ind. 208, 213, 108 N. E. 577; Regina Co. v. Galloway, 50 Ind. App. 
92, 93, 98 N. E. 81. 

{10] Furthermore, the time and place of the experience narrated by 
the witness would have a bearing on the weight of his testimony, rather 
than on its competency, and, under the circumstances, the evidence was 
properly received. 
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[11] The second objection to the admission of evidence relates to 
the testimony,of one of appellee’s officers concerning the cost of the 
repairs which were made on the damaged building, but, in the absence of 
any contention on the part of appellant that the amount of recovery is 
excessive, there is no occasion to consider this objection in detail, since 
the evidence related solely to the question of damages. Peabody-Alwert 
Coal Co. v. Yandell, 179 Ind. 222, 229, 100 N. E. 758. 

[12, 13] Finally, it is contended that appellant’s motion for judg- 
ment on the answers to interrogatories returned by the jury should have 
been sustained. This contention rests on the answers to interrogatories 
12 and 19, to the effect, respectively, that the wind which was blowing 
at the time appellee’s roof collapsed was a usual wind in the winter 
season in Marshall county, and that a wind of greater velocity than that 
which was blowing on said occasion was of frequent occurrence in Mar- 
shall county in the winter season. As stated in Jordan v. Iowa Mut, 
Tornado Ins. Co., 151 Iowa, 73, 77, 130 N. W. 177, Ann, Cas. 1913A, 
266, windstorm, within the meaning of an insurance policy such as the 
present, “should be construed as something more than an ordinary gust 
of wind, no matter how prolonged; and it takes its meaning, measurably 
at least, from the other words with which it is associated, to wit, tornado 
and cyclone. However, it need not have either the cyclonic or the twirling 
or whirling features which usually accompany tornadoes or cyclones, 
but it must be more than an ordinary current of air, no matter how long 
continued. In other words, it must assume the aspect of a storm, i. e., 
an outburst of tumultuous force.” The general verdict of the jury neces- 
sarily finds the existence of a “windstorm,” as above defined, and that 
finding is at variance with the aswers to interrogatories which tend to 
show only an ordinary or usual wind, entirely seasonable in character. 
These answers, however, are nullified by the answers to interrogatories 
14 and 15, to the effect that at the time of the injury to appellee’s prop- 
erty the wind had attained a velocity greater than 28 to 30 miles per 
hour, and that a wind of that velocity was a high or unusual wind for the 
winter season in Marshall county. It thus appears that the answers 
relied on by appellant, in so far as they tend to contradict the general 
verdict, are destroyed by other answers returned by the jury, and the 
motion for judgment thereon was therefore properly overruled. Wise v. 
Cleveland, etc., R. Co., 183 Ind. 484, 487, 108 N. E. 369; Traylor v. Mc- 
Cormick, 63. Ind. App. 695, 698, 115 N. E. 346; Williams v. Lowe, 62 
Ind. App. 357, 364, 113 N. E. 471. 

‘ = reversible error appearing, the judgment of the trial court is 
affirmed. 


SUPREME COURT OF KANSAS. 


BURNS 
v 


ALLIANCE CO-OPERATIVE INS. CO. (No. 21664.)* 


1. ae OF PROPERTY—VOIDANCE OF 


The circumstances presented held to be such as to result in the 


* Decision rendered, Dec. 7, 1918. Rehearing denied, Jan. 17, 1919. 
176 Pac: Rep. 985. Syllabus by the Court. 
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annulment of a fire insurance policy, so far as concerns any claim on 
the part of the insured. 


(For other cases, see Insurance, Dec. Dig. § 328[10].) 


2. INSURANCE—POLICY PAYABLE TO MORTGAGEE—FORFEI- 
TURE BY ACTS OF INSURED. 


Where an insurance policy contains a provision that its condi- 
tions shall apply to a mortgagee in the manner expressed in such 
provisions, and conditions of insurance relating to such interest as 
shall be written thereon or attached thereto, and the attached clause, 
which makes the loss payable to a mortgagee, contains the words, 
“subject to all the terms and conditions of this policy,” all the con- 
ditions of the policy are thereby made applicable to the mortgagee, 
and, if the rights of the owner have been forfeited by his breach of 
any such condition, the mortgagee is likewise precluded from re- 
covery. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Appeal from District Court, Sedgwick County. 
Action by C. A. Burns against the Alliance Co-operative Insur- 
soo enna Judgment for defendant, and plaintiff appeals. Af- 
rmed. 


E, L. Foulke, of Wichita, for appellant. 
Allen & Allen, of Topeka, for appellee. 


Mason, J. L. O. Rutter obtained from the Alliance Co-operative 
Insurance Company a $500 fire insurance policy on a building owned 
by him. Afterwards he mortgaged the property to C. A. Burns for 
$250, and a slip was attached to the policy making the loss payable 
to the mortgagee, as his interest should appear. Thereafter Rutter 
was adjudged a bankrupt on his own petition, and the trustee sold 
the property. Still later it was destroyed by fire. The mortgagee 
demanded payment to the amount of his lien, and, on being refused, 
brought this action against the insurance company. There was no 
controversy over the facts, which were fully disclosed in the plead- 
ings, and the court was asked by both parties to render judgment in 
accordance therewith. Judgment was rendered for the defendant, 
and the plaintiff appeals. 


[1] 1. Various reasons are suggested why Rutter himself could 
not have recovered. We regard the transfer of title referred to as 
a sufficient reason, inasmuch as the policy contained clauses making 
the policy void in case he should sell or transfer the property, with- 
out the consent of the company being indorsed thereon. 19 Cyc. 753; 
note, 15 L. R. A. (N. S.) 827. The point is sought to be made, in re- 
liance upon Insurance Co. v. Bank of Blue Mecund, 48 Kan. 393, 29 
Pac. 576, that the by-laws of the company were not binding upon the 
plaintiff. The case cited has been doubted (Smith v. Insurance Co., 
82 Kan. 697, 703, 109 Pac. 390), but in any event cannot affect the re- 
sult here, for the provisions referred to were made a part of the con- 
tract and the mortgage rider was expressly made subject to the by- 
laws. 


In response to a demand made by the mortgagee for payment of 
his claim, the company wrote a letter denying liability on the ground 
that “Mr. Rutter had abandoned the building some months ago, thus 
rendering the insurance void.” It is argued that by placing the re- 
fusal to pay on this ground the company was precluded from relying 
upon the change of title. But the statement that the insured had 
abandoned the property seems broad enough to cover the grounds 
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already referred to, or at least not to exclude them from consider- 
ation. 

[2] 2. The vital question in the case is whether the contract gave 
the mortgagee a right to recover, notwithstanding conduct of the 
insured which would have precluded any recovery by him. The 
policy contained a provision reading as follows: 

“If, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee, or of any person or cor- 
poration having an interest in the subject of insurance other than 
the interest of the insured as described herein, the conditions here- 
inbefore contained shall apply in the manner expressed in such pro- 
visions and conditions of insurance relating to such interests as shall 
be written upon, attached, or appended hereto.” 

The language of the rider was: 

“Loss, if any, on buildings, to be adjusted with the assured and 
made payable to C. A. Burns, mortgagee, or assigns, of Wichita, post 
office, state of Kansas, as his interest may appear, subject, however, 
to all the terms and conditions of this policy and the by-laws of this 
company.” 

The provision above quoted from the body of the policy, or one 
substantially the same, is required by the statutes of several states. 
Note, 135 Am. St. Rep. 750. By the great weight of authority its ef- 
fect is to protect the mortgagee against any forfeiture resulting from 
a breach of the conditions of the policy by the mortgagor, unless 
such conditions are made a part of the loss payable clause, or other- 
wise indorsed on the policy or attached thereto. 14 R. C. L. 1086. 
There are a few cases to the contrary (Brecht v. Union C. I. Co., 1600 
Fed. 399, 87 C. C. A. 351, 18 L. R. A. [N. S.] 207); but this court has 
already adopted the majority view (Stamey v. Assurance Co., 93 Kan. 
707, 96 Kan. 99, 150 Pac. 227). The question to be here determined is 
whether the incorporating in the loss payable clause of the words, 
“subject, however, to all the terms and conditions of this policy,” 
amounts to an indorsement or attachment of such terms and condi- 
tions, thereby making them applicable to the mortgagee, as well as 
to the mortgagor. The very purpose of the language seems to be 
to make it clear that the mortgagee was not to be released from the 
restrictions laid upon the insured. We interpret it as adopting by 
reference all the provisions of the policy, and giving them the same 
force as though they had been again set out at length, thereby mak- 
ing them applicable to the mortgagee, and preventing any exception 
or immunity in his favor. 

In Welch v. British American, etc., Co., 148 Cal. 223, 82 Pac. -965, 
113 Am. St. Rep. 223. 7 Ann. Cas. 396, which is cited in behalf of the 
plaintiff as in conflict with the conclusion we have reached (but 
which we regard as not in point, because the loss payable clause con- 
tained only the words, “Loss, if any, payable to George D. Welch as 
his interest may appear”), it was said of the method of making the 
conditions of the policy applicable to the mortgagee: 

“It would not be necessary to write them out in full upon the 
policy, which would be practically impossible.. A few words, making 
the provisions, or certain of them, as was desired, applicable to the 
other interest, could readily be inserted in the slip containing what 
is called the ‘loss payable’ clause attached to the policy.” 148 Cal. 
227, 82 Pac. 966 (113 Am. St. Rep. 223, 7 Ann. Cas. 396). 


Our attention has not been called to any decision holding the 
mortgagee to be relieved. from the- conditions imposed upon the 
owner, where the loss payable clause contained anything which we 
consider equivalent to the words, “subject, however, to all the. terms 
and conditions of this policy,’ for we do not regard such a phrase 
as “This slip is attached to and forms a-part of policy No. "as 
meeting that description, or as having any effect othér ‘than to iden- 
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tify the particular policy to which the slip is intended to apply. Nor 
do we find any case involving the precise question here presented; 
that is, where the body of the policy provided that its conditions 
should not apply to a mortgagee, unless they were indorsed thereon 
or attached thereto, and the “loss payable” clause in favor of the 
mortgagee was expressly made subject to all the terms of the policy. 

In Longfellow v. Insurance Co., 102 Kan. 473, 170 Pac. 813, the loss 
payable clause was substantially the same as in the case at bar, and 
the mortgagee was held to be merely an appointee to receive the 
proceeds; but no occasion arose to consider the effect of the portion 
referring to the terms and conditions of the policy, for the body of 
that document did not contain any reference to a mortgagee, and 
his situation would have been no better had the “subject to” clause 
been omitted from the rider. Note, 18 L. R. A. (N. S.) 199. The same 
situation was presented in Atlas Reduction Co. v. New Zealand Ins. 
Co., 138 Fed. 497, 504, 71 C. C. A. 21, 28 (9 L. R. A. [N. S.] 433), but there 
the sean gave an interpretation to the “subject to” clause in these 
words: 

“But the question under consideration is not solved by merely 
ascertaining the meaning of the words ‘as their interest may ap- 
pear. They do not stand alone, and are not controlling. By the 
plain terms of the indorsement the consent to pay the loss to Dodge 
& Stevenson was made ‘subject to all the conditions’ of the policy. 
This qualifying clause means that the consent was given upon the 
express condition that the conditions of the policy were not thereby 
abrogated or waived, but that they should have effect and be re- 
spected in like manner as if the indorsement had not been made. It 
means that a loss, to be payable to Dodge & Stevenson under the 
indorsement, must be one which, under the conditions of the policy, 
would be payable to the insured, and that whatever, under those 
conditions, would defeat the insured’s right to payment in the ab- 
sence of the indorsement, will equally defeat it in the presence of the 
indorsement.” 

The judgment is affirmed. 

All the Justices concurring. 


(HO 


COURT OF APPEALS OF KENTUCKY. 


R. E. JONES & CO. 
v. 


NORTHERN ASSUR. CO., ees OF LONDON, ENGLAND, 
et al. 


1. INSURANCE—FIRE INSURANCE—ARBITRATION—DISQUALI- 
FICATION OF ARBITRATOR—EVIDENCE. 


Facts held not to warrant setting aside of an award for partiality 
of the insurer’s arbitrator or appraiser. 


(For other cases, see Insurance, Dec. Dig. § 574[3].) 


2. INSURANCE—FIRE INSURANCE—ARBITRATION—QUALIFI- 
CATION OF ARBITRATOR. 


That an arbitrator named by insurers to adjust a loss occurring 


* Decision rendered, Jan. 14, 1919. 207 S. W. Rep. 459. 
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in Bowling Green was a citizen of Hopkinsville, a town only a short 
distance from Bowling Green, and in which the merchandising car- 
ried on was similar, did not disqualify such arbitrator to act on ac- 
count of lack of information as to merchandising in Bowling Green. 


(For other cases, see Insurance, Dec. Dig. § 570.) 
3. INSURANCE—ARBITRATION—ZEAL OF ARBITRATOR — EF- 
FECT. 


While the general rule requires disinterested and impartial arbi- 
trators, it does not go to the extent of invalidating an award where 
the arbitrators are merely zealous for what they conceive to be the 
rights of the parties who nominated them. 


(For other cases, see Insurance, Dec. Dig. § 574[3].) 


4. ARBITRATION AND AWARD—EXTRINSIC EVIDENCE—NO- 
TICE TO PARTIES. 


- As a general rule, arbitrators, in the absence of parties or notice 
to them of the time and place, cannot receive extrinsic evidence cal- 
culated to have a material bearing upon the award. 


(For other cases, see Arbitration and Award, Dec. Dig. § 31.) 


5. INSURANCE—FIRE INSURANCE—ARBITRATOR—EXTRANE- 
OUS EVIDENCE. 


An insured, submitting to an arbitrator of loss under a fire policy, 
should not have selected a witness as an arbitrator, and such arbi- 
trator had no right to present extraneous facts or give evidence be- 
fore the board except such as was obtainable from the premises. 


(For other cases, see Insurance, Dec. Dig. § 574[2].) ° 


6. INSURANCE—FIRE INSURANCE—ARBITRATION — EXTRIN- 
SIC EVIDENCE. 


In action on fire insurance policies, defended on ground of an ar- 
bitration and award, no error prejudicial to insured was committed 
by allowing the chief of the fire department of the city wherein the 
loss occurred to make a statement as to matters about which the 
insured’s arbitrator had given evidence. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


7. INSURANCE—FIRE INSURANCE—AWARD—FRAUD. 


If an arbitrator selected by the insurer acted corruptly and in- 
duced other members of the board of arbitration so to act in reaching 
and returning the appraisement and award, it was the duty of the 
court to set aside the award. 


(For other cases, see Insurance, Dec. Dig. § 574[3].) 


Appeal from Circuit Court, Warren County. 

Five actions by R. E. Jones & Co. against the Northern Assur- 
ance Company, Limited, of London, England, and others. Actions 
consolidated and transferred to the equity side by agreement, mo- 
tion to transfer to the common-law docket for trial of questions of 
a denied, and decree for defendants, and plaintiffs appeal. Af- 

rmed. 


Sims, Rodes & Sims and G. Duncan Milliken, all of Bowling Green, 
for appellants. 


T. W. & R. P. Thomas, of Bowling Green, and Gordon & Laurent, 
of Louisville, for appellees. 


Sampson, J. The partnership firm of R. E. Jones & Co., composed 
Vol. LIII—16. 
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of R. E. Jones and E. H. Adams, were engaged in general merchan- 
dising in Bowling Green, in 1914 and 1915. In the first year appellees, 
Northern Assurance Company, Limited, of London, England, New 
Hampshire Fire Insurance Company, Scottish Union & National In- 
surance Company, Citizens’ Insurance Company of Missouri, and 
Great Southern Fire Insurance Company, in five several policies for 
different sums insured the stock of goods of appellants against loss 
by fire. In February, 1915, and while said policies were in force, the 
storehouse was damaged and a large part of its contents was de- 
stroyed, and the remainder, more or less, damaged by fire. Each of 
the policies contained an arbitration clause, and shortly after the fire 
an arbitration agreement was duly executed between the insured and 
the aforesaid five companies, and arbitrators were selected, one by 
the insured, one by the companies jointly, and the two so selected 
agreed upon a third, who, in case of disagreement, was to act as um- 
pire. The arbitrators, after qualification, met on the premises and 
made the following award: 
“We, the undersigned, in accordance with our appointment and 
the conditions hereinabove set forth, do hereby declare that we have 
estimated and appraised the sound value of the property herein de- 
scribed and the loss and damage thereto caused by said fire, and our 
award is as follows: 
Total sound value $8,726.91 
Total loss and damage 7,526.91 
“Witness our hands and seals at Bowling Green, Ky., this 27th day 


of April, 1915. 
“E. B, Bassett. 


“KE. Brown. 
“Sam Pushin.” 


Immediately thereafter the insurance companies offered to pay 
Jones & Co. the amount fixed by the board of arbitrators as the 
sound value of the stock, and take the salvage or remnant of the stock 
undestroyed as provided in the policies of insurance, but this was re- 
fused. Several weeks later the five actions styled above were com- 
menced in the Warren circuit court by Jones & Co. to recover on the 
policies, alleging that the stock was almost wholly destroyed by fire; 
that the actual cash value of the merchandise at the time of its de- 
struction was $12,234.19, and that the companies had failed to comply 
with the conditions of the insurance contracts by paying the full face 
of the policies, which amounted to $10,000. In the meantime, the sal- 
vage or damaged goods saved from the fire and valued by Jones & 
Co. at $750, and by the board of arbitrators at $1,200, was sold at auc- 
tion for $1,900, R. E. Jones bidding $1,850 therefor. The $1,900 was 
promptly paid over to Jones & Co. 

The answers denied the entire stock was destroyed or was worth 
$12,234.19, or any sum in excess of $6,500, or that the actual total loss 
was in excess of $4,000, but admitted that the stock had been damaged 
by fire on February 7, 1915. By a second paragraph defendants 
averred that: 


“There was a disagreement between this defendant and plaintiffs 
as to the amount of the loss and damage, and this defendant in good 
faith attempted to reach an agreement with plaintiffs as to the 
amount of the loss and damage sustained to said building. It states 
that there was a substantial difference between it and plaintiffs as to 
the amount of the loss, as this defendant was insisting that the loss 
and damage did not exceed the sum of $4,000, while plaintiffs con- 
tended that the amount of loss and damage exceeded $11,000, and de- 
fendant furnished to plaintiffs the facts and figures upon which it 
based its conclusion as to the amount of said loss, but that, notwith- 
standing these facts, this defendant and plaintiffs could not agree as 
to the amount to which defendant was indebted to plaintiffs under 
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said policies. It states that thereafter, by reason of such disagree- 
ment, it demanded of plaintiffs that they agree to submit to ap- 
praisers the amount of loss and damage sustained to said insured 
property as required by the provisions of the policy above quoted. It 
states that thereupon the plaintiffs entered into an agreement with 
this defendant and the other companies which carried policies of fire 
insurance on this property, to wit (naming the companies), whereby 
all the parties concerned agreed to submit to two competent and dis- 
interested appraisers the question of the amount of loss and damage 
caused by said fire, and also of the question of the actual value of the 
insured property immediately before the fire, and said agreement pro- 
vided that one of the appraisers should be selected by the plaintiffs, 
one by the defendant and other insurance companies mentioned, and 
that the appraisers so selected should first select a competent and 
disinterested umpire, to whom the appraisers should submit their 
differences in case they should fail to agree. * * * It states that, 
pursuant to the terms of the policy and of the said agreement, this 
defendant and the other insurance companies above mentioned nomi- 
nate and select in good faith a competent and disinterested appraiser, 
one E. B. Bassett, and that thereupon plaintiffs nominate an appraiser 
of their choice and selection, one E. Brown, and the said appraisers 
so selected were agreeable to the parties, and the appraisers signed 
an affidavit as to their competency and qualifications.” 

The defendants, further pleading, relied upon the award of the 
arbitrators as binding and conclusive upon the plaintiffs, Jones & 
Co., and as a bar to the prosecution of the five, or any actions. 

By replies Jones & Co..denied that the defendant insurance com- 
panies in good faith nominated or selected a competent or disinter- 
ested appraiser, and charged that Bassett, who was selected by the 
company as an appraiser, was an interested, incompetent, and dis- 
qualified person to act in such capacity, and that the companies and 
their representatives who made the nomination of Bassett did so 
with the fraudulent intent and purpose to obtain an advantage in the 
arbitration, and, further, that Bassett, after his nomination and qual- 
ification, acted in bad faith, and while so acting as an appraiser 
fraudulently estimated the salvage at too high a price and the sound 
value of the goods at too low a price and the depreciation of the 
stock at too great a per cent., and therefore the arbitration and award, 
being obtained by fraud, were invalid and without force or effect. 

The pleadings being similar and the issues identical, the five sev- 
eral actions were consolidated. A motion was then entered by de- 
fendants to transfer the consolidatéd action to the equity side of the 
docket for preparation. This was objected to by Jones & Co., but 
while the matter was pending the following agreement with respect 
to the transfer was made between the parties: 

“Pending the decision upon said motion, it was, and is, agreed 
between plaintiffs and defendants that each and all of the above- 
styled causes shall be. and the same are hereby, transferred to the 
equity docket of the Warren circuit court, without either plaintiffs 
or defendants waiving their right, if any, to thereafter have any is- 
sues out of chancery tried by a jury.” 


The burden being upon Jones & Co., they proceeded with the tak- 
ing of depositions in support of their several contentions, and when 
they were through in chief the companies took sundry depositions, 
whereupon Jones & Co. took several depositions in rebuttal, and the 
evidence was closed. At this point Jones & Co. moved for a transfer 
of the consolidated action to the common-law docket for a trial of 
certain questions of fact. To this the companies objected, and their 
objection was sustained, and this is one of the chief grounds of com- 
plaint upon this appeal. 


The case was then submitted, and the chancellor entered a de- 
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cree sustaining the award of the arbitrators, and, as there had been 
a tender by the companies under section 634 of the Civil Code, ad- 
judged the cost of the consolidated action against the plaintiffs, Jones 
& Co., from that date. 

The appellants, Jones & Co., insist that the judgment shpuld be 
reversed: (1) Because Bassett, the arbitrator nominated by the com- 
panies, was not qualified, disinterested, and impartial; (2) extraneous 
evidence was received by the board of arbitrators in the absence of 
the parties, without notice to them either of its purpose to hear evi- 
dence or of the time or place it was to be received; (3) the court 
should have submitted to a jury the issue of whether or not Bassett, 
the arbitrator selected by the insurance companies, was a disinter- 
ested and impartial appraiser. We will consider these complaints in 
the order named: 

[1-3] 1. Bassett is a merchant of several years’ experience in 
the city of Hopkinsville. He had acted as arbitrator for an insur- 
ance company some years previous to the time in question; he had 
also acted as an appraiser for insurance companies only a short time 
before his nomination in this case, and this is the chief ground of 
objection to Bassett by Jones & Co. Appellants say that the fact 
that Bassett had acted as arbitrator for insurance companies on other 
occasions was unknown to them at the time of his apointment and 
action as arbitrator; that his selection so frequently indicated an al- 
liance with and bias for the companies. The evidence, however, tends 
to show that Bassett is a man of good business ability and of wide 
experience in the mercantile business, and while he had acted upon 
two different occasions, one some 15 years before, and the other only 
a few months previous to his appointment in this case, no attempt 
is made to show that he was not honorable, just, and upright, except 
by inferences such as might be drawn from his frequent selection by 
insurance companies and his conduct in this case. The arbitrators 
met upon the premises and concluded the work in one day. Mr. 
Brown, who was selected by Jones & Co., was a business man of good 
repute, residing in Bowling Green; so also was the umpire, Mr. Sam 
Pushin. The companies selected Bassett to represent them in the ar- 
bitration, and Jones & Co. selected Brown to represent them on their 
side of the controversy, and Bassett and Brown selected Pushin as 
umpire. Pushin’s name was suggested by R. E. Jones, of the firm of 
Jones & Co. It will thus be seen that Jones & Co. nominated two of 
the three arbitrators. It was provided in the agreeinent of arbitra- 
tion that any two of the three acting might return a binding reward. 
It is insisted, however, that Bassett was a citizen of Hopkinsville, and 
that his home was so far removed from Bowling Green as to disqual- 
ify him to act in that locality on account of lack of information with 
respect to merchandising in the city of Bowling Green. This position, 
however, is not tenable, because Hopkinsville is no great distance 
from Bowling Green. In fact the two towns are in many respects 
much the same, and the merchandising carried on in the two is very 
similar. It must be granted, however, that in the arbitration and 
while the several questions of difference were being considered, Bas- 
sett strongly favored the position of the insurance companies, and, 
while this is true, it must not be overlooked that Mr. Brown, who 
represented Jones & Co., was equally vigilant for the insured, 

The umpire, Mr. Pushin, in his testimony makes it quite plain 
that Bassett insisted upon the rights of the companies, while Brown 
argued the side of Jones & Co., and when the two could not agree 
the umpire came in and settled the controversy. We are of opinion 
from the evidence that Mr. Brown, who represented Jones & Co., 
was as capable and as earnest in behalf of the insured es Bassett 
was for the insurers. Mr. Brown was a business associate of R. E. 
Jones. They were partners in real estate business, and Brown fre- 
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quented the store of Jones & Co. In the arbitration Jones insisted 
that he knew the nature, character, and value of the goods in the 
Jones & Co. store because of his frequent visits there. He also urged 
that the goods which had been destroyed by fire were worth 100 cents 
on the dollar, although the fact is that the whole stock, or a very 
large part thereof, was secondhand and, badly shopworn; that Jofies 
& Co. acquired it from other retail merchants, who in turn had ac- 
quired the same goods from other retail merchants, and that some of 
the goods had passed through bankruptcy and had been sold and re- - 
sold. Some of the goods were much out of date. On the other hand 
Bassett contended that the goods were so old that the insurance com- 
panies were entitled to a depreciation of at least 50 per cent. This 
question was argued pro and con by Bassett and Brown, and when 
they failed to come to an agreement the umpire, Pushin, fixed the 
depreciation at 15 per cent, thus allowing Jones & Co. 85 per cent 
on the dollar for their stock. While the general rule requires dis- 
interested and impartial arbitrators, it does not go to the extent of in- 
validating an award where the arbitrators are merely zealous for 
what they conceive to be the rights of the party who nominated 
them, and we are of opinion that the facts of this case would not 
have warranted the chancellor in setting aside the award on the 
grounds of disqualification of Bassett as an appraiser. 

[4-6] 2. As a general rule, arbitrators cannot, in the absence of 
the parties or notice to them of the time and place, receive extra- 
neous evidence, which is calculated to have a material bearing upon 
the award. The fire occurred at night, but the fire department saved 
a part of the building and stock of goods. The fire started in the rear 
of the building and burned several holes in the floor; there was a 
basement underneath. Several racks of clothing were located near 
the rear of the store, and one of the holes was burned underneath 
one of the racks of clothing, and one end of this rack fell into a hole 
in the floor. While the arbitrators were in session the question arose 
as to the number of suits of clothing which were destroyed. Arbi- 
trator Brown insisted that more than one rack of clothing was de- 
stroyed “out of sight”; that some of the racks fell through the holes 
burned in the floor, and were thus totaliy destroyed, while Bassett 
insisted that the holes burned in the floor were not large enough to 
admit of the passage of a rack the size of the ones employed in that 
store. This was a controverted point. Brown claimed that he had 
counted the number of racks of clothing in the store, knew their loca- 
tion, the size of the holes in the floor after the fire, and that certain 
of the racks had fallen into the basement. In other words, Brown 
testified upon these several points. The other members of the board 
of arbitration questioned some of his statements, and asked that the 
chief of the fire department of the city of Bowling Green be called in. 
At the noon adjournment the chief was notified to appear that after- 
noon, and he did come before the board and related the circumstances 
surrounding the fire, telling the size of the holes in the floor and how 
he found the clothing. Much of this was disputed by Brown at the 
time, and argument arose between Brown and Moltenberry, the chief 
of the fire department. In the first place Jones & Co. should not have 
selected a witness as their arbitrator, and Brown as arbitrator had 
no right to present extraneous facts or give evidence before the 
board, except such as was obtainable from the premises. Having done 
so, it does not become Jones & Co. to assail the award because Mol- 
tenberry, the chief of the fire department, wholly disinterested, was 
allowed to make statements on the other side. In other words, the 
insured, having introduced evidence on his side of the controversy, 
is in bad grace to object to a single witness on the other side of the 
controversy. There was one witness on each side. Had Brown re- 
frained from giving evidence, the arbitrators would not have found it 











238 Insurance Law Journal, Vol.53. — [Mar., 1919. 
i | rel) 

necessary to have called in a witness on the other side. We are there- 

fore of the opinion that no prejudicial error was committed by allow- 

ing Moltenberry to make statements concerning matters about which 

Brown had given evidence. 

[7-9] 3. Was the award rendered by the board of arbitrators fair 
and free from fraud? That.was the principal issue in the court below. 
If, as charged in the replies, Bassett acted corruptly, and induced the 
other members of the board of arbitration so to act in arriving at and 
returning the appraisement and award, then it was the duty of the court 
to set aside the award. That question, however, was one cognizable in 
equity. The chancellor had jurisdiction to hear and determine it with- 
out the intervention of a jury. The question of whether Bassett was 
or was not an impartial and disinterested appraiser was a question of 
fact of which the chancellor had jurisdiction; and, if the chancellor had 
submitted the question of fact to a jury for its determination, the verdict 
would have been advisory only. The motion to retransfer the consoli- 
dated cause to the common-law side of the docket for a trial of question 
of fact was therefore properly overruled. 

[10] There is, however, yet another reason why the motion should 
have been overruled. The actions were brought at law upon the insur- 
ance contracts. They were transferred to equity by agreement copied 
above. The evidence was taken entirely in depositions. Even in a 
case where either party is entitled to a trial by a jury of an issue out 
of chancery, the motion therefore must be seasonably made, otherwise 
it is the duty of the court to deny it. In this case the appellants pro- 
‘ceeded to take proof by depositions both in chief and in rebuttal. The 
evidence was entirely made up before the motion for the transfer to the 
common-law docket was made. It therefore came too late. As said 
in the case of Chenault, etc., v. Eastern Kentucky Timber & Lumber Co., 
119 Ky. 170, 83 S. W. 552, 26 Ky. Law Rep. 1078: 

“As shown by the record, the parties had in the meantime at a con- 
siderable expense substantially prepared the case for trial as an equitable 
action. Although the defendants were entitled to demand a jury trial, 
this right, like any other, must be seasonably demanded, and might be 
waived, not only by express consent to try the case in equity, but by 
conduct from which such consent may be implied. * * * .A party will 
not be allowed at any stage of the proceedings to sleep upon his rights, 
and afterwards to withdraw a consent which was necessarily implied 
from his conduct. In the case at bar both sides went on and took a large 
mass of testimony, evidently contemplating a trial in equity. If after 
2% years the defendants could be allowed to withdraw the consent which 
they had by necessary implication given to the trial of the case in equity, 
then not only would they be allowed in this way to delay the trial, but 
they would seriously prejudice the plaintiff.” 


[11] It is insisted, however, that the agreement transferring the 
case to equity, quoted above, entitled appellants to a retransfer to the 
common-law docket. A careful reading of the agreement brings the in- 
evitable conclusion that it did not enlarge the rights of appellants to 
have the case returned to the common-law docket, but only preserves such 
rights as appellants then had under the rule of practice. It did not waive 
any rule of practice, but it did indicate that appellants might desire a 
retransfer of the case at some future time. Considered as a whole, the 
agreement amounts to this: Appellants reserve the right to have the 
case returned to the common-law docket; if in due time a proper motion 
be made for that purpose, provided the nature of the issues warrants such 
action by the court. The agreement could be construed to mean nothing 
more. 

The chancellor considered all the facts of the case, and came to 
the conclusion that the award of the arbitrators was proper and should 
be sustained, and we are constrained to the belief that the award was 
fair and just to the appellants, Jones & Co. 
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There appearing no error to the prejudice of the substantial rights 
of appellants, the judgment is affirmed. 
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SUPREME COURT OF NEW YORK. 
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GLOBE & RUTGERS FIRE INS. CO. 
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LONDON MUT. FIRE INS, CO. 
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WELLINGTON (MUT. FIRE INS. CO* 
1. INSURANCE—GENERAL DENIAL—DEFENSES ADMISSIBLE. 


In an action on contracts of reinsurance, where the answer of de- 
fendant was simply a general denial, the defense that the contracts of 
reinsurance had been abandoned or canceled by agreement cannot be 
relied on, but such new matter should be pleaded; the general denial 
being equivalent to the general issue before the Code. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from Trial Term, New York County. 

Actions by the Globe & Rutgers Fire Insurance Company against 
the London Mutual Fire Insurance Company and against the Wellington 
Mutual Fire Insurance Company. From judgments dismissing the com- 
plaints, plaintiff appeals. Reversed, and judgment directed for plaintiff 
in each case. 


ey before Clarke, P. J., and Laughlin, Dowling, Page, and Mer- 
rell, JJ. 


Robert Kelly Prentice, of New York City, for appellant. 

Aron & Vanderveer and MacIntyre & Davis, all of New York City 
(Harold G. Aron, of New York City, of counsel, and Bruce Ellison, of 
New York City, on the brief), for respondents. 


Dowuinc, J. This action is brought to recover upon a contract of 
reinsurance claimed to have been made with the plaintiff on the 30th 
day of October, 1905, covering plaintiff’s contract of insurance of the, 
risk of Heller & Co., doing business at Nos. 836-838 Broadway, in the 
city of New York, in the sum of $1,500 by the Wellington Mutual Fire 
Insurance Company, and the sum of $1,000 by the London Mutual Fire 
Insurance Company of Canada. Both these contracts of reinsurance 
were evidenced by a single memorandum. The learned referee has found 
in favor of the plaintiff upon the issue of the making of the contract in 
question, and we think that his conclusion is supported by the testimony. 
But he has found in favor of the defendants upon the theory that the 
contract of reinsurance, which he denominates a temporary contract, was 
abandoned by mutual consent. It is unnecessary to discuss the testimony 
upon which his finding was based, for the reason that we think the issue 


* Decision rendered, December 13, 1918. 173 N. Y. Supp. 221. 
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upon which he has decided this case in favor of the defendants was not 
properly raised by the pleadings, and the evidence to support the same 
was entirely inadmissible. Proper objections and exceptions were taken 
by plaintiff’s counsel, which directly raised this point, and we deem the 
acceptance of the testimony to have been erroneous, and the conclusions 
based thereupon to be without force. 

[1] The complaint herein was founded upon the making of the 
contract of reinsurance which the referee has found to have been made. 
The answer of the defendants in each case was simply a general denial 
of all the allegations of the complaint, save failure to pay the amount of 
plaintiff’s claim when demanded. It will be seen that this defense proceeds 
upon the theory solely that no such contract ever was made as plaintiff 
set forth. But the theory of the defense which the referee allowed to 
be supported by proof, and found to be justified by his decision, is that 
such a contract as plaintiff claimed did in fact exist, but at some subse- 
quent period was abandoned, canceled, or rendered ineffective and in- 
operative by agreement of the parties. But it is well settled that a general 
denial, like the general issue under the former practice, puts in issue the 
existence at any time of the cause of action alleged in the complaint, and 
admits evidence tending to establish such defense; but if a cause of action 
has once accrued or existed, and has been satisfied or defeated by some- 
thing which has accrued subsequently, that is new matter which must be 
pleaded in order to be proved. Bailey’s Code Pleading (2d Ed.), p. 367; 
Abbott’s Trial Brief on Pleading (2d Ed.), pp. 1372, 1376, 1383. And 
so it was held in this court in Fischer v. Metropolitan Life Insurance Co., 
a Div. 575, 56 N. Y. Supp. 260, affirmed 167 N. Y. 178, 60 N. E. 


“Under the Code of Procedure it has been settled for many years 
that, whenever it is necessary for the defendant, by way of defense, to 
show any fact which, starting with the proposition that there has been 
a valid contract between parties, operates to defend a claim under it by 
establishing a subsequent performance or a subsequent forfeiture of it, 
such performance or forfeiture is an affirmed defense, and must be 
affirmatively set out before it can be proved.” 

[2] Nor do we think that the defendants should be given an oppor- 
tunity of moving anew to amend their answers, so as to enable them to 
present this alleged defense. At the opening of the trial before the 
referee, he granted the defendants’ motion for leave to amend their 
answers, and the question of terms was argued. Memoranda were 
accepted and the hearing adjourned. Upon the adjourned day, the 
referee announced that he had been notified that the defendants in- 
tended to withdraw their motions for leave to amend, and therefore he 
would not announce the terms which he had intended to impose. The 
ground for withdrawing the motion, as assigned by defendant’s counsel, 
was that since the last hearing defendants had succeeded in locating a 
witness, which made the amendment of the answers unnecessary. Having 
had their application for leave to amend granted, subject only to the 
settlement of the terms to be imposed as a condition therefor, and 
having elected to proceed with the trial of the action with knowledge of 
the objection and defect claimed to exist in their pleadings, and having 
contested most vigorously the existence of any such contract as plaintiff 
sued upon (which the referee, however, found had been made), it seems 
to me too late now to allow the defendants, after having speculated in 
this way upon their chances of success in defeating the proof of the 
existence of such a contract, to come in and, admitting its existence, 
seek to destroy its effect by a claim of some subsequent abandonment of 
the contract. The defendants had their day in court, with the fullest 
opportunity of establishing their defense upon any theory that they 
chose to include in their answers as amended, and I am of the opinion 
that they should be given no further opportunity of seeking to amend. 

It follows, therefore, that for this error assigned the judgments 
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appealed from cannot be permitted to stand. The thirteenth and seven- 
teenth findings of fact, and the first, third, and fifth conclusions of laws, 
are reversed. 

Moreover, we think that the referee should have found the plain- 
tiff’s third conclusion of law, in the form in which it was submitted and 
without modification, and the said conclusion of law should be restored 
to its original form as proposed by the plaintiff; and this for the reason 
that the contract as established by the proof was more than a mere 
binding slip, which was only to be effective until a policy could be de- 
livered, but was a complete and full contract between the parties, with- 
out limitations of any kind and with the risk covered by a written 
memorandum. The second conclusion of law, as found by the referee, 
should also be reversed. Plaintiff was further entitled to have his 
seventeenth finding of fact found as requested. 

The judgments appealed from will therefore be reversed, with costs 
to appellant in each case, and as, with the changes in the findings indi- 
cated, all the requisite facts are before the court, judgment is directed 
in favor of the plaintiff in each case, with costs. All concur, 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


FORT et al. 
v. 


GLOBE & RUTGERS FIRE INS. CO.* 


2. INSURANCE—FIRE INSURANCE—RIGHT OF SUBROGATION. 


In passing Insurance Law, § 121, regulating the incorporation of 
agreements or conditions in insurance policies, it was the intent of the 
Legislature to forbid the exercise of a right of subrogation by an insur- 
ance company, except as specified in the standard policy, where the fire 
was caused by the act or neglect of any person or corporation. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


3. INSURANCE—FIRE INSURANCE—SUBROGATION. 

A stipulation between the owners of condemned property, a building 
on which had burned, and a city, that if the owners collected the loss 
from the insurer prior to passage of title to the city, the latter should 
be relieved from its award by such amount, constituted no defense to an 
action on the policy, as defeating the insurance company’s right of subro- 
gation, 


(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Trial Term, Albany County. 

Action by Margaret D. Fort, as administratrix of Frank A. Fort, 
deceased, and others, against the Globe & Rutgers Fire Insurance Com- 
pany. From a judgment for plaintiffs (102 Misc, Rep. 584, 169 N. Y. 
Supp. 229), after trial without a jury, defendant appeals. Affirmed. 


Argued before John M. Kellogg, P. J., and Lyon Woodward, Coch- 
rane, and Henry T. Kellogg, JJ. 


Cardozo & Nathan, of New York City (Edgar J. Nathan and Ray- 
mond Reubens, both of New York City, of counsel), for appellant. 
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Joseph A. Murphy, of Albany (Daniel J. Dugan, of Albany, of 
counsel), for respondents. 


CocHRANE, J. This is an action on a fire insurance policy. The facts 
are fully stated in the opinion of Mr. Justice Rudd at Trial Term. 
102 Misc. Rep. 584, 169 N. Y. Supp. 229. We concur in his opinion, 
except that we think the argument that the plaintiffs have impaired the 
defendant’s right of subrogation should be answered differently. Sec- 
tion 121 of the Insurance Law, at the time this policy was issued (chapter 
181 of Laws of 1913) required a standard fire insurance policy containing 
definite agreements and conditions and provided that: 

“No other or different provision, agreement, condition or clause 
shall be in any manner made a part of such contract or policy or in- 
dorsed thereon or delivered therewith, except as follows” (the exceptions 
not being here material). 

A violation of this statute was made a misdemeanor. Penal Law 
(Consol Laws, c. 40) § 1193. : 

{1, 2] The policy in this case, complying, of course, with the re- 
quirements of the statute, provides for subrogation if it is claimed that 
the fire was caused by the act or neglect of any person or corporation, and 
provides for subrogation in no other case. The right of subrogation 
may rest on equitable principles and not necessarily in contract. But 
when, as here, the Legislature specifically declares in effect that such 
right may be made the subject of contract in one particular instance, and 
in no other, and makes it criminal to contract for the right of subroga- 
tion in other respects, it is reasonably clear that the legislative purpose 

- was that such right of subrogation should not be exercised, save in the 
specified instance. It would have been a crime for the defendant to 
insert in this policy a provision giving it the right which it now asserts 
as a defense to this action. Gough v. Davis, 24 Misc. Rep. 245, 52 N. Y. 
Supp. 947; Gough v. Selvage, 24 Misc. Rep. 763, 53 N. Y. Supp. 1104. 
It does not necessarily follow that an insured may have double compensa- 
tion. It may be that the court may direct subrogation, if it can be. done 
without prejudice to the insured; but subrogation implies payment, and 
the insured should first receive single compensation, before the insurer 
can ask for subrogation, or claim that the insured has not been damaged. 

In this case, it is true, the defendant claims that the acts of the 
plaintiffs have made subrogation useless. The case is quite exceptional. 
By a fortuitous circumstance an award in a condemnation proceeding by 
the city of Albany had been made and confirmed shortly prior to the 
fire. That circumstance may perhaps have been beneficial to the plaintiffs. 
It certainly was not detrimental to the defendant. As far as the defendant 
is concerned, the situation is no different than it would be if the award 
had not been made until after the fire, or if there had been no con- 
demnation proceeding, and the effort of the defendant to turn this 
chance incident to its benefit does not constitute a very strong appeal 
to the equitable consideration of the court. 

[3] No fraud on the part of the plaintiffs, or collusion between them 
and the city, is suggested. The most that can be said is that the plain- 
tiffs, in ignorance of the rights of themselves and of the other parties 
concerned, made an arrangement with the city prejudicial to the de- 
fendant’s right of subrogation. It may very well be that the purpose of 
the statute was to protect an insured party in just such a situation as 
is here presented. But, whatever the purpose, we think the statute does 
not permit the defeat of the policy by the defense here asserted. We 
express no opinion as to whether, independently of the statute, the de- 
fendant could successfully resist payment of the policy. A pertinent dis- 
cussion bearing on that question may be found in Richards on Insurance 
Law (3d Ed.) § 54 et seq., including footnotes. 

The judgment is therefore affirmed, with costs. All concur; John 
M, Kellogg, P. J., in result. 
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SUPREME COURT OF NORTH CAROLINA. 


~ 


QUEEN et al. 
wv. 
DIXIE FIRE INS. CO. (No. 591.)* 


1, gy 6 uae GEST2Z—DECLARATION OF INSURANCE 


In view of Revisal 1905, § 4755, in action on fire policy, insurer con- 
testing value placed on property, evidence that, when its soliciting agent 
went to plaintiff’s house and examined it, he stated to her it would cost 
$3,000 to build, was competent under res geste exception to hearsay rule. 


(For other cases, see Evidence, Dec. Dig. § 123[3].) 


2. WITNESSES—EXPLANATION OF IMPEACHING EVIDENCE. 
In action on fire policy, insurer contesting value of property and 
introducing papers containing plaintiff's exceptions to allotment of home- 
stead showing she had valued it at less than claimed, she could explain 
that undervaluation was made to gain time, so that she could pay debt 
and save property; weight of explanation being for jury. 
(For other cases, see Witnesses, Dec. Dig. § 396[1].) 


Appeal from Superior Court, Haywood County; Lane, Judge. 

Action by Mollie E. Queen and others against the Dixie Fire Insur- 
ance Company. From judgment for plaintiffs, defendant appeals. No 
error. 

The action was brought by the plaintiff to recover the amount of an 
insurance policy, or the sum of $2,150, issued by the defendant upon her 
dwelling house, barn, and household and kitchen furniture, and other 
gerne property in the house. Her house was destroyed -by fire in 

ay, : 

The jury returned the following verdict: 

“1. Did the defendant, the Dixie Fire Insurance Company, execute 
and deliver to the plaintiffs the insurance policy, as alleged in the com- 
plaint? Answer: ‘Yes.’ 

“2. Did the plaintiffs furnish to the defendant proof of loss as pro- 
vided in said insurance policy after the destruction of the property by 
fire, as alleged in the complaint? Answer: ‘No.’ 

“3. If proof of loss was not furnished by the plaintiffs as required 
by the terms of said insurance policy, was the same waived by the de- 
fendant? Answer: ‘Yes.’ 

“4. What damages, if any, are the ee entitled to recover by 
reason of the loss of the house? Answer: ‘$1,800 with interest.’ 

“5. What damage, if any, are the plaintiffs entitled to recover by 
reason of the loss of the personal property? Answer: ‘$350 with in- 
terest. 

“6. Are the plaintiffs the owners of the personal property described 
in the complaint? Answer: ‘Yes.’” 

Judgment was rendered on the verdict, and the defendant appealed. 


F, E. Alley and Brooks, Sapp & Kelly, all of Waynesville, for 
appellant. 


Morgan & Ward and John M. Queen, all of Waynesville, for 
appellees. 


* Decision rendered, Jan. 3; 1919. 97 S. E. Rep. 741. 
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Wacker, J. (after stating the facts as above). [1] The first excep- 
tion was taken to the declaration of Thurman Williams, agent of the 
defendant company, as to the value of the house, which was that it 
would cost her $3,000 to build such a house. He was then the local 
agent of the company, and was soliciting the insurance and preparing to 
issue the policy. He went to plaintiff's home and examined the house, 
and, while engaged in this business for the company, and in the course 
of the transaction, he stated to Mrs. Queen that it would cost $3,000 
to build it. We do not see why this evidence was not competent. The 
company contested the value placed upon the property at the trial. Mrs. 
Queen had testified that the house was worth at least $3,000 at the time 
it was burned. The books make a distinction between acts and declara- 
tions or statements which constitute part of the res geste, and those 
of an agent who is acting for his principal and within the scope of his 
agency. Tiffany on Agency says, at page 252: 

“Every act or event is set about by surrounding circumstances, or 
circumstantial facts, which ‘may consist of declarations made at the time 
by participants in the act, or other acts done, of the position, condition, 
and appearance of inanimate objects, and of other elements which serve 
to illustrate the main act or event.’ Subject to not very well defined 
limitations, such circumstances may be proved as part of the thing done— 
the res gesta, or, as it is commonly put, the res gestz. Such declara- 
tions comprise statements, exclamations, and other utterances by the par- 
ticipants in the act. They are received on the ground of their spontaneity. 
‘They are the ex tempore utterances of the mind under circumstances 
and at times when there has been no sufficient opportunity to plan false 
er misleading statements; they exhibit the mind’s impressions of imme- 
diate events, and are not narrative of past happenings.’ Such declara- 
tions constitute an exception to the hearsay rule. To be admissible, they 
must be made while the act is being done or the event happening, or so 
soon thereafter that the mind of the declarant is actively influenced by 
it. The cases are not in accord as to the extent of the time which the 
res geste cover; and, indeed, the time necessarily depends more or less 
upon the circumstances of each case.” 

It will be seen that this refers to the admission or declaration of a 
person, whether an agent or not, which was made while the transaction 
was going on, and in which he was a participant, for it is said that— 

“If a declaration is admissible as a part of the res geste, it is com- 
petent, no matter by whom said.” Tiffany, p. 254; Ohio, ete., Ry. Co. v. 
Stein, 133 Ind. 243, 31 N. E. 180, 32 N. E. 831, 19 L. R. A, 733, per 
Elliott, Ch. J. 

As to the statement of an agent: 


“It is commonly said that the statement must be made while the 
agent is engaged in transacting some authorized business, and must be 
so connected with it as to constitute part of the res geste. But ‘the 
Latin phrase adds nothing’; it is used here as an equivalent expression 
for the business on hand, or the pending transaction, as regards which 
for certain purposes the law identifies the principal and the agent. 
* * * Tf the requirement that the statement be made as part of a 
pending transaction, as explained, be fulfilled, the nature of the transaction 
is immaterial, and the admission may be of a present or of a past fact. 
While the statement of an agent in negotiating a contract. may constitute 
the agreement of the principal, or an inducement to the contract, and 
thus form the basis of an action upon the contract or for deceit, a 
statement made by the agent in the negotiation in regard to the subject- 
matter may also be used against the principal as an admission in an 
action not based upon the contract or the statement.” Tiffany, p. 249. 

See, also, Smith & Melton v. Railroad Co., 68 N. C. 107; Southerland 
v. R. R,, 106 N. C. 105, 11 S. E. 189; Darlington v. Telegraph Co., 127 
N. C. 450, 37 S. E. 479. 

By our statute (Revisal, § 4755), an insurance company cannot issue 
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a policy upon property within this state for an amount which, together 
with any existing insurance thereon, exceeds the fair value of the prop- 
erty, so that it is necessary that the company, before it issues a policy, 
should know the true value of the property to be insured, and this agent 
was there for that purpose and was negotiating, in behalf of his com- 
pany, for the insurance, and preparing to issue the policy, for which 
purpose he was inspecting the property in order to ascertain its value, 
and it was while he was thus engaged for the company that he made 
the statement to which the objection was taken. The declaration was 
competent as part of the thing done within the rule we have stated. 
Stanford v. Grocery Co., 143 N. C. 419, 55 S. E. 815; Merrell v. Dudley, 
139 N. C. 57, 51 S. E. 777. The principle is lucidly stated and illustrated 
in V. & M. R. Co. v. O’Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L. Ed. 299; 
N. J. St. Co. v. (Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, 30 L. Ed. 1049, 
and notes. 

It is immaterial to decide whether it was competent as the declaration 
of an agent, while engaged in his principal’s business, and within the 
scope of his employment, as the other is a sufficient ground for its 
admission. 

[2] The defendant introduced the papers containing Mrs. Queen’s 
exceptions to the allotment of her homestead, showing that she had 
valued her property at less than she now claimed, and she was then asked 
by her counsel why she had filed exceptions alleging a lower value, 
and she answered that it was done to gain time so that she could pay the 
debt and save her property. A witness may explain her acts as shown 
by testimony offered against her, and it is for the jury to say what 
credit or weight should be given to the explanation. It was held in 
Armfield v. Railroad Co., 162 'N. C. 24, at page 28, 77 S. E. 963, that 
when a witness is impeached by evidence of bad character or by evidence 
of contradictory statements made by him, confidence in his veracity, and 
in the credibility of his testimony, may be restored, or strengthened by 
any proper evidence which tends to produce the desired effect. The very 
question. was decided in Phifer v. Erwin, 100 N. C. 59, 6 S. E. 672, where 
it was held: 

“Where a witness, on his examination upon a second trial, gave his 
opinion that the value of the property in controversy was greater than the 
amount he had testified to on a former trial, held, that he might state 
the reasons for the change, by way of explanation.” 

While the explanation was not very assuring, we cannot say it alto- 
gether lacked plausibility or force. The jury seemed to have accepted 
it as satisfactory, as they gave her the full amount of her policy, or 
what she claimed, and the verdict is not without support in the evidence. 
There was testimony that the agents of the company, the adjuster and 
another, promised that the policy would be paid. 

The other exceptions, which are not merely formal, are without any 
merit. 

No error. 
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SUPREME COURT OF SOUTH DAKOTA. 


MARTIN 
wv 


COMMERCIAL UNION ASSUR. CO. (No. 4421.)* 


1. INSURANCE—FIRE POLICY—CONSTRUCTION—AMBIGUITY. 
Ambiguity in fire policy will be resolved in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—FIRE INSURANCE—“FIXTURE.” 

Under fire policy insuring plunge bath house building, including “all 
other fixtures belonging to and constituting a permanent part of said 
building,” etc., held, that boiler house connected with bath house by 
water pipes was not a “fixture,” within the fire policy, so as to entitle 
insured to recover for damages thereto or for damages to redwood 
water pipes stored therein, 

(For other cases, see Insurance, Dec. Dig. § 163[3].) 

(For other definitions, see Words and Phrases, First and Seconds 
Series, Fixture.) 


Appeal from Circuit Court, Fall River County; Levi McGee, Judge. 

Action by Jessie A. Martin against the Commercial Union Assur- 
ance Company. From judgment for plaintiff and from an order denying 
new trial, defendant appeals. Reversed. 


Sylvester G. Williams, of Denver, Colo., and W. G. Rice, of Dead- 
wood, for appellant, 

Chambers Kellar, of Lead, and Norman T. Mason, of Deadwood, 
for respondent. 


Gates, J. Action on a fire insurance policy. Judgment for plaintiff- 
Defendant appeals. 

It is conceded that, if there is any liability on the part of the insurer, 
it arises under the following clause of the policy: 

“$1,500,00, on her wooden, steel frame, shingle and glass roof plunge 
bath house building, including foundations, water and steam pipes and 
fittings, electric light fixtures and wiring, door and window screens, 
awnings, plate, ornamental and stained glass and all other fixtures be- 
longing to and constituting a permanent part of said building while 
eee on lots ten (10), eleven (11), and twelve (12), in block one 

,” etc. 

Recovery was claimed by plaintiff and allowed by the trial court for 
damage to a boiler house not upon the lots described in the policy and 
for damages to certain redwood water pipe stored at the boiler house. 

It appears that the plunge bath building occupies seven lots, although 
only three of them are described in the policy. It is not claimed by the 
insurer that it is not liable for a loss thereto, although such loss occurs 
to a portion not situated on the described lots. The boiler house was situ- 
ated on a lot not adjacent to those on which the plunge bath building was 
situated, but the insured owned the intervening premises. It was not 
connected in any way with the plunge bath building, except by under- 
ground pipes used for carrying water from the boiler to the plunge. The 


* Decision rendered, Dec. 31, 1918 170 N. W. Rep. 147. 
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insured would have us interpret the policy as though the whole plunge 
bath plant were insured, which was the interpretation adopted by the 
trial court. 

[1,3] We are not unmindful of the rule which requires us to lean 
in favor of the insured in resolving ambiguities in insurance policies, but 
we find no ambiguity in this policy. The insurance was placed, not upon 
the plant as a whole, but upon the plunge bath house building “and all 
ohter fixtures belonging to and constituting a permanent part of said 
building-” It is apparent that the boiler house was not a “fixture” to the 
plunge bath building, nor was it any part of said building, either per- 
manent or otherwise. The mere fact that the two buildings were con 
nected. by water pipes does not make one a fixture to the other. The 
definition of “fixture” in section 188, C. C., does not contemplate such a 
situation. 

Nor does the fact that the boiler house is a utility in the plant bring 
it within the terms of of the policy. The point was well brought out in 
the decisions in Liebenstein v. Baltic Fire Ins. Co., 45 Ill. 301, and Lieben- 
stein v' Atna Ins. Co., 45 Ill 303- In thé one case, the insurance was on 
stock in a factory. The insurance was held to cover stock in other build- 
ings used in connection with the main factory building. In the other 
case, the property was described as stock contained in the two-story frame 
dwelling occupied by insured as a chair factory. In the latter case, re- 
covery for loss to stock in other buildings was denied. 

We hold that the boiler house was not a fixture “belonging to and 
constituting a permanent part of said” plunge bath house. building, and 
therefore that respondent may not recover for loss to the boiler house nor 
to the wooden pipe stored thereat. 

The judgment and order denying a new trial are reversed. 

Polley, J., not sitting. 


NATIONAL UNION FIRE INS. CO. v. O’REAR. (6 Div. 455.)* 
(Court of Appeals of Alabama.) 


1. INSURANCE—ACTIONS ON FIRE POLICY—COMPLAINT— 

SUFFICIENCY. 

In an action on a fire insurance policy wherein the statutory 
penalty of 25 per cent. was claimed, the complaint held sufficiently to 
put defendant on notice that the penalty was demanded. 

(For other cases, see Insurance, Dec. Dig. § 638.) 


2. INSURANCE—ACTION ON FIRE POLICY—PLEADING. 


In an action on a fire insurance policy wherein defendant at- 
.tempted to set up breach of warranty and misrepresentation as to 
the physical condition of the property in the application for the 
insurance, demurrers that the plea did not aver that the representa- 
tions were false, or made to deceive, or that injury resulted, were 
properly sustained. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. INSURANCE—ACTION ON FIRE POLICY—PLEADING. 
In an action on a fire policy, a plea that the policy was forfeited 


* Decision rendered, Nov. 12, 1918. 80 South. Rep. 167. 
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by reason of a change in the possession without the company’s con- 
sent is good. 
(For other cases, see Insurance, Dec. Dig. § 329.) 


4. INSURANCE—FIRE POLICIES—WAIVER OF FORFEITURE. 


A fire insurance company, after full knowledge of the facts, may 
by its general agent waive a forfeiture of the policy because of false 
representations in the application. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


5. INSURANCE—ACTIONS ON FIRE POLICIES—EVIDENCE. 
In an action on a fire insurance policy, the policy itself is admis- 
sible in evidence. 


(For other cases, see Insurance, Dec. Dig. § 651[1].) 


6. INSURANCE—ACTION ON FIRE POLICY—EVIDENCE. 


In an action on a fire insurance policy, letters tending to show 
that the insurer treated the policy as a subsisting claim long after it 
had notice of facts upon which it seeks to forfeit it were admissible. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


9. INSURANCE—ACTION ON FIRE POLICY—EVIDENCE. 


In an action on a fire insurance policy, a question by defendant of 
its witness whether the adjuster had authority to agree on any 
amount of loss was properly excluded; the company being bound by 
the adjuster’s acts within the apparent as well as real extent of his 
authority. 


(For other cases, see Insurance, Dec. Dig. § 565.) 


10. INSURANCE—ACTION ON FIRE POLICY—INSTRUCTIONS. 


In an action on a fire insurance policy, wherein the statutory 
penalty of 25 per cent. was also claimed, it was proper to instruct 
that, if the jury found for plaintiff, they must also find such penalty 
in view of Code 1907, §4595. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


11. INSURANCE—ACTION ON FIRE POLICY—MEASURE OF 
DAMAGES. 


In action on a fire insurance policy, a charge that plaintiff’s 
recovery should be limited to three-fourths of the value of the house 
at the time of the fire, together with 25 per cent. of that amount as 
a penalty under the law, was erroneous as not including interest. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


12. INSURANCE—WAIVER OF FORFEITURE OF POLICY—QUES- 
TION OF FACT. 


Where a fire insurance policy is a valid contract when written and 
forfeiture thereof is set up, the question whether the forfeiture has 
been waived by an agent of the company within the scope of his 
agency is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Winston County; T. L. Sowell, Judge. 
Assumpsit by W. B. O’Rear against the National Union Fire In- 

—— Company. Judgment for plaintiff, and defendant appeals. 
rmed. 
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ROYAL INS. CO., LIMITED, OF LIVERPOOL v. STEWART, 
(No. 9659.)* 


(Appellate Court of Indiana.) 


13. INSURANCE—REFORMATION OF POLICY—MISTAKE, 
Where certain clause was incorporated in policy by mutual mistake, 
the policy will be reformed by omitting clause from policy. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Appeal from Circuit Court, Decatur County; Hugh Wicken, Judge. 

Action on fire policy by William F. Stewart against the Royal Insur- 
ance Company, Limited, of Liverpool. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


Burke G. Slaymaker, of Indianapolis, for appellant. 
Marshall Hacker and Frank S. Jones, both of Columbus, for appellee. 


* Decision rendered, Dec. 17, 1918. 121 N. E. Rep. 307. 


—_—_. >a 


GREENLAW vy. SR a PATRONS’ MUT. FIRE 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—FIRE INSURANCE—MUTUAL COMPANIES. 


Every person who takes insurance in a mutual fire insurance com- 
pany is both an insurer and insured in view of Rev. St. c. 53, § 35, 
making insured persons members, and he proportionately contributes in 
the first instance by an assessable premium note provided for by section 
a to the assets of the.company out of which he is entitled to indemni- 

cation. 


(For other cases, see Insurance, Dec. Dig. § 55.) 


2. INSURANCE—MUTUAL COMPANIES—MEMBERSHIP. 


_ Acceptance by mutual fire insurance company of application for 
insurance makes insured a member of the company. 


(For other cases, see Insurance, Dec. Dig. § 55.) 


3. INSURANCE—FIRE INSURANCE—RENEWAL OF POLICY. 


A renewal of a fire insurance policy will be construed to be subject 
to the terms and conditions contained in the original policy, unless other- 
wise expressed. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


4. INSURANCE—FIRE INSURANCE—TIME OF TAKING EFFECT 

OF RENEWAL POLICY. 

Where plaintiff had a policy in a mutual fire insurance company 
and applied for a renewal thereof, he was insured from the time of the 
acceptance of his application, although the renewal policy had not been 
delivered to him. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


* Decision rendered, Dec. 14, 1918. 105 Atl. Rep. 116. 
Vol. LITI—17. 
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5. INSURANCE—FIRE INSURANCE—DELIVERY OF POLICY. 
Where a contract to renew a fire insurance policy is made, the mere 
want of a policy will not prevent plaintiff from recovering for a loss after 
the application was accepted and before the renewal policy was delivered 
to him. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 


6. INSURANCE—POLICY AS FINAL CONTRACT—PRELIM- 

INARY AGREEMENTS. 

Ordinarily, an insurance policy is to be regarded as the final con- 
tract between the parties, and the effect of its acceptance is to supersede 
all preliminary agreements in respect of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 


7. INSURANCE—RENEWAL OF POLICY—DUTY TO ACCEPT. 
Unless a renewal policy substantially conforms to the application as 
accepted by the company, insured is not bound to take it. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 


8. INSURANCE—FIRE INSURANCE—LIMITATION OF LIABIL- 

TY—SUBJECT-MATTER COVERED BY POLICY. 

‘Where a fire insurance policy provided that the liability of the com- 
pany should be limited to $3,000, regardless of the amount of and num- 
ber of policies covering the same subject-matter, a policy covering farm- 
.ing tools and a second policy covering the buildings, relate to different 
subject-matters and were not subject to the limitation. 


(For other cases, see Insurance, Dec. Dig. § 171.) 


9. INSURANCE—FIRE INSURANCE—MUTUAL COMPANIES— 
BY-LAWS AS PART OF CONTRACT. 
The by-laws of a mutual fire insurance company may be made part 
of the contract of mutual insurance, even by reference.. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


10. INSURANCE—FIRE INSURANCE—WAIVER OF BY-LAWS. 
_ A mutual fire insurance company may waive its by-laws in whole or 
in part. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


ll. INSURANCE—FIRE INSURANCE COMPANIES—EFFECT OF 
BY-LAWS. 


When the by-laws of a mutual fire insurance company and the policy 
issued by it conflict, if the contract is within the power of the company 
it prevails over the by-laws and determines the rights and liabilities of 
the parties. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


12. INSURANCE—MUTUAL FIRE INSURANCE COMPANIES— 
RIGHTS AND LIABILITIES OF MEMBERS AND INSURED 
PERSONS. 

State statutes referring to mutual fire insurance companies, their 
by-laws, and the membership contract, define the rights and liabilities of 
insured as a member, but rights and liabilities as insured are defined by 
the policy only. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Report from Supreme Judicial Court, Aroostook County, at Law. 
Action by A. Raymond Greenlaw against the Aroostook County 





Fire, &c.] Edwards v. Svea Fire & Life Ins.Co.  - 251 


Patrons’ Mutual Fire Insurance Company, to recover on insurance poli- 
cies. On report from Supreme Judicial Court. Judgment for plaintiff. 


Argued before CornisH, C. J., and Spear, HANson, PHILBROOK, 
Dunn, and Morrit1, JJ. 


Doherty & Tompkins, of Houlton, for plaintiff. 


W. R. Roix, of Presque Isle, and Shaw & Thornton, of Houlton, for 
defendant. 


EDWARDS v. SVEA ONG AND LIFE INS. CO., Limited. 


No. 20984.) 
(Supreme Court of Minnesota.) 


2. INSURANCE—FIRE INSURANCE—RELINQUISHMENT—LOSS 

—CONSIDERATION. : 

Where an insurer’s liability for loss on household goods and mer- 
chandise was clear, and the amount thereof was beyond controversy, 
and it was paid, without more, there was an entire want of a legal con- 
sideration for the relinquishment of the loss on the building. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


ee from District Court, Hennepin County; William E. Hale, 
Judge. 

Action by Raymond Edwards, administrator, against the Svea Fire & 
Life Insurance Company, Limited. Verdict for plaintiff, and from an 
order denying its motion in the alternative for judgment notwithstanding 
the verdict or a new trial, defendant appeals. Order affirmed. 


G. W. Buffington, of Minneapolis, for appellant. 
“ Pardee & Solether and S. R. Child, all of Minneapolis, for respondent. 


ou rendered, Dec. 27, 1918. 170 N- W. Rep. 206. Syllabus by the 
ourt. 


CITIZENS’ INS. CO. v. ADAMS, et al. (No. 8275.)* 
(Supreme Court of Oklahoma.) 


i INSURANCE—ACTION ON PREMIUM . AGREEMENT—EVI- 
DENCE—EXECUTION OF CONTRACT. 
In an action to recover premiums on an open policy of cotton in- 
surance, which contains the proviso, “In consideration of the stipu- 
lations herein contained and the premium to be paid,” the policy may 


* Decision rendered, May 21, 1918. Rehearing denied, Jan. 21, 1919. 
177 Pac. Rep: 364. Syllabus by the Court. 
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be properly admitted in evidence in proof of the execution of the con- 
tract of insurance on the part of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


2. INSURANCE—PREMIUM AGREEMENT — AUTHORITY OF 
AGENT—RATIFICATION—QUESTION FOR JURY. 


Where the execution of a premium agreement in connection with 
an insurance policy, shown on its face to have been executed on the 
part of the insured by an agent, is questioned, and there is evidence 
from which an inference may be drawn that the agent executing said 
instrument had authority so to do, and also evidence from which an 
inference may be drawn that, if the agent did not have such authority, 
the insured subsequently ratified the unauthorized act of the agent, 
raises questions of fact to be passed upon by the jury, and such in- 
strument should be submitted to the jury under proper instructions. 


(For other cases, see Insurance, Dec. Dig. §§ 87, 94.) 


Commissioners’ Opinion, Division No. 1. 

Error from District Court Pottawatomie County; Chas. B. Wil- 
son, Judge. 

Action by the Citizens’ Insurance Company against P. H. Adams 
and another. Demurrer to plaintiff’s evidence sustained, and judg- 
ment rendered for defendants, and plaintiff brings error. Reversed 
- and remanded. 


W. P. Langston, of McAllen, Tex., and W. L. Chapman, of Shaw- 
nee, for plaintiff in error. 

E. C. Stanard, J. H. Wahl, and C. H. Ennis, all of Shawnee, for de- 
fendants in error. 


CLUTE v. DES MOINES MUT. HAIL & CYCLONE INS. ASS’N. 
(No. 4398.)* 


(Supreme Court of South Dakota.) 


1. INSURANCE—ACTIONS—NOTICE. 

In an action on a hail insurance policy, held, that the burden was 
- plaintiff to prove receipt by the insurer of a letter giving notice of 
oss. 

(For other cases, see Insurance, Dec. Dig. § 646[9]-) 


Appeal from Circuit Court, Charles Mix County; R. B. Tripp, 

. 

Action by W. W. Clute against the Des Moines Mutual Hail & 
Cyclone Insurance Association, impleaded with John D. Lynch, trustee 
in bankruptcy of the plaintiff. From a judgment for plaintiff and an 
order denying new trial, the first-named defendant appeals. Reversed. 


Kirby, Kirby & Kirby, of Sioux Falls, for appeiiant. 
G. M. Caster, of Lake Andes, for respondent. 


* Decision rendered, Dec. 31, 1918. 170 N..W. Rep. 154. 
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ST. PAUL FIRE & MARINE INS. CO. v. PIPKIN. (No. 1439.)* 
(Court of Civil Appeals of Texas. Amarillo.) 


1. aa OF POLICY—AGREED VALUA- 


The parties to an insurance contract may agree upon the value of 
the property insured and the specific amount to be paid for its loss or 
damage, and, in the absence of fpud, such agreed valuations are con- 
clusive. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


2. INSURANCE—ACTIONS ON POLICY—SETTLEMENT— 

VALDITY. 

Where an insured under a hail policy signed a proof claim submitted 
by the adjuster specifying the amount of damages, but subsequently 
claimed larger damages in writing, the proof of claim was not conclu- 
sive on insured as a settlement; since it was a mere offer which had not 
been accepted by the insurer prior to withdrawal. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


3. INSURANCE—ACTIONS ON POLICY—SETTLEMENT—QUES- 

TIONS OF FACT. 

In an action on a hail insurance policy, where defendant set up a 
settlement agreement, a peremptory instruction for defendant was prop- 
erly refused, where there was sufficient evidence to make an issue as to 
whether insured had a right to set such settlement aside for mistake as 
to his rights. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


4. INSURANCE—NOTICE AND PROOF OF LOSS—STATUTES. 

Vernon’s Sayles’ Ann. Civ. St. 1914, art. 5714, requiring stipulations 
as to notice of claims for damages to be réasonable, invalidating a stipu- 
lation for notice of less than 90 days, and providing that notice shall be 
presumed to be given, unless want thereof be expressly pleaded under 
oath applies to notice and proofs of loss under a hail insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 


5. INSURANCE—PROOF OF LOSS—WAIVER, 

An insurer under a hailtinsurg.ceyye”ty, who, after having received 
an unsworn claim for damages, sent an ddjtister wh viewed the damage, 
admitted liability, presented a form of proof, filling in only the percentage 
of loss, and subsequently tendered a settlement after the time limited for 
filing a formal proof of loss, thereby waived the formal proof, notwith- 
standing a provision in the policy that no denial of liability or other act 
by the company should be deemed to waive such proof. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


6. INSURANCE—APPLICATION—MISREPRESENTATIONS— 
INTEREST OF INSURED. 
An application for hail insurance, requesting insurance “on all inter- 
est in” a specified number of acres of which applicant was tenant, was not 
an assertion that applicant owned all the interests in the insurance prop- 


* Decision rendered, Dec. 18, 1918. 207 S. W. Rep. 360. 





254 Insurance Law Journal, Vol. 53. = [Mar., 1919. 


erty, but that he desired to insure all his interest, and hence was not a 
misrepresentation avoiding the policy. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


7. INSURANCE—HAIL INSURANCE—INSURABLE INTEREST. 

A tenant farming land under agreement with the owner to do the 
work, the owner to furnish the money, that whatever was made over 
living expenses was to be paid on a debt owing by the owner for half 
of the land, and that half of the land when so paid was to belong to the 
tenant had an insurable interest in the grain growing thereon. 


(For other cases, see Insurance, Dec. Dig. § 115[4].) 


8 INSURANCE—HAIL INSURA}@E—ACTIONS ON POLICY— 
NOTICE OF DISCOVERY OF” MISREPRESENTATIONS. 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4948, providing that mis- 

representations in applications for insurance will constitute no defense, 

unless the insurer shall show that he gave notice within 90 days after 
discovering the falsity of the misrepresentations, applies to hail insur- 
ance. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


10. INSURANCE—ACTION ON POLICY—QUESTION OF FACT. 

In an action on a hail insurance policy, if the insured signed com- 
promise because he misapprehended the provisions of the policy and his 
rights thereunder, whether such mistake was the result of his own negli- 
gence was a question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


11. INSURANCE—CONSTRUCTION OF POLICY BY INSURED— 

NEGLIGENCE OF INSURED. 

Where a mistake as to insured’s right under a hail insurance policy 
inducing him to sign a compromise is mutual or induced by fraud, 
equity will not ordinarily refuse relief on the ground of negligence on 
plaintiff’s part. 


(For other cases, see Insruance, Dec. Dig. § 579.) 


12, INSURANCE—HAIL INSURANCE—CONSTRUCTION OF 
POLICY—“GROWING GRAIN.” 


That a hail -insurance policy insured “growing” grain did not pre- 
vent recovery, where the grain when destroyed by hail was ripe, in view 
of other provisions in the policy insuring the grain up to a certain date 
and exempting the insurer from liability after the grain was cut. 

(For other cases, see Insurance, Deg: Dig. § 16314.) 


(For other definitions, see eaten: and .Phrases, Second Series, Grow- 
ing Grain.) 


Appeal from District Court, Ochiltree County; W. R. Ewing, Judge. 
Action by Knox Pipkin against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


E. C. Gray, of Higgins, and Lattimore, Bouldin & Lattimore, of 
Ft, bis for appellant. 
R. Correll, of Ochiltree, Coffee & Holmes, of ‘Miami, and Hen- 
dricks & Mood, of Amarillo, for appellee. 
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BOND v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 3436.)* 


(Supreme Court of Appeals of West Virginia.) 


1. INSURANCE—FIRE INSURANCE—AGENCY’S AGREEMENT 
TO KEEP PROPERTY INSURED—EFFECT. 


An agreement between the insured and a general soliciting agent of 
fire insurance companies, that the latter will keep the property of the 
former insured up to a certain per cent. of its value, and renew the 
same when necessary, will not avoid a policy procured by such agent 
without the knowledge of the insured. Such an undertaking on the part 
of a general insurance agent is not incompatible with his duty to his 
principal, 

(For other cases, see Insurance, Dec. Dig. § 109.) 


2. INSURANCE—FIRE INSURANCE—OTHER INSURANCE, 


A condition attached to and forming a part of a fire insurance policy, 
providing that the insurer shall be liable for no greater proportion of 
any loss than the amount insured bears to 80 per cent. of the actual cash 
value of the property covered by the policy at the time of the loss, “nor 
for more than the proportion which this policy bears to the total insur- 
ance thereon,” impliedly authorizes the insured to take other insurance 
on the property, not exceeding in all 80 per cent. of its cash value, not- 
withstanding a printed condition in the policy avoiding it in the event 
other insurance is taken without the insurer’s written consent added to 
or indorsed pn the policy. 

(For other cases, see Insurance, Dec. Dig. § 336[6].) 


3. INSURANCE—FIRE INSURANCE—DIVISIBLE CONTRACT— 
AVOIDANCE. 


A fire insurance policy covering different classes of property, separ- 
ately valued, containing a condition or warranty relating to one class of 
property only, and not affecting the risk as to another, is a divisible con- 
tract, and is not avoided in its entirety because of a breach of such con- 
dition or warranty, notwithstanding a stipulation in the policy that it 
shall become void in toto upon a breach by the insured of any one of 
its conditions. 

(For other cases, see Insurance, Dec. Dig. § 179.) 


4. INSURANCE—FIRE INSURANCE—CONDITIONS OF POLICY. 
A fire insurance policy covering a sawmill and machinery and manu- 

factured lumber stacked on the millyard, separately valued, containing 

a condition avoiding the entire policy, if the insured shall cease to operate 

the mill for more than 30 consecutive days, is rendered void, only so far 

as it affects the insurance on the mill, by failure to operate for a period 

longer than that specified without the written consent of the insurer. 
(For other cases, see Insurance, Dec. Dig. § 321.) 


Error to Circuit Court, Tucker County. 

Action by W. C. Bond against the National Fire Insurance Company 
ane Conn. Judgment for plaintiff, and defendant brings error. 

rmed. 


A. 'M. Cunningham, A. R. Stallings, and W. K. Pritt, all of Parsons, 


for eg in error. 
O. Strieby, of Elkins, and D. E. Cuppett, of Thomas, for defendant 
in onal 


* Decision rendered, Nov. 15, 1918. vainiaiaael denied, Jan. 8, 1919. 
97 S. E- Rep. 692. Syllabus by the Court. 
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ACCIDENT AND HEALTH. 


APPELLATE COURT OF INDIANA. 
Division No. 1. 


FEDERAL CASUALTY CO. 
v. 


CHATMAN. (No. 9629.)* 


2. INSURANCE—ACTION ON ACCIDENT POLICY—SUF- 
FICIENCY OF COMPLAINT. 


An action on accident policy for death benefit, complainant alleging 
policy insuring against death through bodily injury resulting solely 
through external, violent, and accidental means, and that on specified 
date, while policy was in full force, insured received bodily injury 
through accidental means which “there and then immediately caused the 
death of” insured, and describing nature of accident and injuries, held 
to sufficiently allege that death was result of accident, and that cause of 
death was one insured against under the policy. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


3. INSURANCE—DESIGNATION OF BENEFICIARY—ACTIONS 
—ALLEGATION OF INSURABLE INTEREST. 


Where certain named person is clearly designated by insured 
as beneficiary, the use of other descriptive words in connection with such 
designation is not of controlling importance, and the fact of an insurable 
interest at the time of death need not be alleged and shown in action 
on policy, where plaintiff is person designated as payee in the policy. 


(For other cases, see Insurance, Dec. Dig. § 630.) 


4. INSURANCE—ACTION ON ACCIDENT POLICY—COMPLAINT 
—INSURABLE INTEREST. 


In action by wife of insured for death benefits under accident policy, 
it was unnecessary for wife to allege that she was wife of insured at 
time of accident, although insured in designating beneficiary described 
her by name, and also as his wife. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


5. INSURANCE—ACCIDENT INSURANCE—CHANGE OF 

OCCUPATION. 

Under provision in policy providing that, if insured changes his occu- 
pation to one classed as more hazardous than that stated in policy, 
insurer’s liability shall be only for such proportion of the principal sum 
as the premium paid would have purchased at rate fixed for such hazard- 
ous occupation, the occupation at the time of insurance must be one 
regularly classified to justify claim, as matter of law, that new occupa- 
tion must be treated as more hazardous. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


6. INSURANCE—ACCIDENT INSURANCE—CHANGE OF 
OCCUPATION. 


Where insured’s occupation at time of insurance was one not regu- 
_* Decision rendered, Dec. 18, 1918. 121 N. E. Rep, 296. 
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larly classified by insurer, the question of whether a change in the risk 

has taken place and what degree the risk has been increased under 

provision in policy providing for reduced indemnity upon change of 

occupation to one more hazardous than named in policy is for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


7. INSURANCE—ACCIDENT INSURANCE—JURY QUESTION— 
CHANGE OF OCCUPATION. 


In action on accident policy, whether insured at time of accident had 
changed occupation from that at time of insurance was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


8 INSURANCE—ACTION ON ACCIDENT POLICY—SUFFICIEN- 

CY OF EVIDENCE—CHANGE OF OCCUPATION. 

In action on accident policy, evidence held to justify jury finding 
that insured had not changed occupation at time of accident from that 
stated in policy, within policy provision providing for reducing indem- 
nity in the event of such change. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Hancock County; Earl Sample, Judge. 

Action on accident policy by Mollie M. Chatman against the Fed- 
eral ew Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


G. R. Estabrook, of Indianapolis, for appellant. 
A. F, Buchanan, of Indianapolis, and Chas. H. Cook and -Jonas P. 
Walker, both of Greenfield, for appellee. 


Hortet, J. This is an action instituted by appellee to recover death 
benefits under an accident policy issued to her husband, Robert Chat- 
man, by appellant company. A trial by jury resulted in a verdict for 
appellee, and from the judgment thereon this appeal is prosecuted. 
The assignment of errors contains three specifications: (1) That the 
court erred in overruling appellant’s motion to make the amended com- 
plaint more specific; (2) that the court erred in overruling appellant’s 
demurrer to the amended complaint; and (3) that the court erred in 
overruling appellant’s motion for a new trial. The first and second of. 
the above specifications are not discussed by appellant in argument, 
and need not receive extended treatment in this opinion. 

{1] The overruling of a motion to make a pleading more specific 
does not ordinarily constitute reversible error, and there is nothing in 
the instant case which prevents an application of _ general rule. Board, 
etc., v. State ex rel., 179 Ind., 644, 647, 102 N. E. 97; Adams Express 
Co. 'v. Welborn, 59 Ind. App. 330, 332, 108 N. E. 16, 109 N. E. 420. 

[2-4] The objections to the complaint, as pointed out in the mem- 
orandum accompanying appellant’s demurrer, are based on its alleged 
failure to show: (1) That appellee was the wife of Robert Chatman at’ 
the time of his death; (2) that his death was the result of accident; and 
(3) that the cause of death was one insured against under the policy in 
suit. These objections are wholly without merit. The policy is alleged 
to be in the possession of appellant, and, for that reason, no copy thereof 
is made a part of the complaint, but that pleading charges: 

“That by said policy the said defendant did promise, in event of 
bodily injuries resulting solely through external, violent, and accidental 
means in the death of said Robert Chatman, to pay to ‘this plaintiff as 
the wife of said Robert Chatman, if still living, the sum of $300.” 

It is then alleged: 

“That on the 25th day of July, 1914, at Indianapolis, Ind., and while 
said policy was in full force and effect, the said-Robert Chatman received 
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bodily injury solely through external, violent, and accidental means, to 
wit, that said Robert Chatman’s body was crushed and his neck broken 
by being caught between the tank and tender of an engine, and which 
injury there and then immediately caused the said death of said Robert 
Chatman.” 

These allegations are clearly sufficient to withstand the second and 
third grounds of appellant’s demurrer (1 Corpus Juris, 489, § 240), 
while the first ground may be disposed of through an invocation of the 
rule that, where a certain named person is clearly designated by the 
insured, as the beneficiary in an insurance policy, the use of other descrip- 
tive words in connection with such designation, as in this case, is not of 
controlling importance, and the fact of an insurable interest at the time 
of death “need not be alleged and shown by plaintiff when he is the per- 
son designated as payee in the policy.” i Corpus Juris, 490, § 243, and 
cases cited; Milner v. Bowman, 119 Ind. 448, 454, 21 N. E. 1094,5 L. R. 
A. 95; Mutual L. Ins. Co. v. Cummings, 66 Or. 272, 285, 126 Pac. 982, 
133 Pac. 1169, 47 L. R. A. (N. S.) 252, Ann, Cas. 1915B, 535; Foster v. 
Preferred Acc, Ins. Co. (C. C.), 125 Fed. 536, 539 

The remaining questions are presented by the ruling on appellant’s 
motion for a new trial and require a consideration of certain facts shown 
by the evidence. It appears that at the time the policy in suit was executed, 
and continuously thereafter to the day of his death, Robert Chatman was 
in the employ of the Big Four Railroad as a “tankman,” and in that 
capacity was engaged in the repair of its engines in the railroad shops at 
Indianapolis. Appellant’s rate manual in its classification of employments 
did not include the occupation of “tankman,” and Chatman was rated as 

a “D” risk by appellant's agent, on the alleged representation that the 
icomel was engaged in general carpenter work, not using machinery. 
Appellant now contends that, as Chatman, at the time of the accident 
which resulted in his death, was in the act of coupling a tank and 
engine which were in process of repair, he was engaged in a more 
hazardous occupation, and should therefore be considered as a “coupler,” 
or a class XX risk, under the terms of the rate manual and the policy 
based thereon. To sustain this contention appellant relies principally 
on the case of Standard Life, etc., Co. v. Martin, 133 Ind. 376, 33 N. E 
105, which holds that in a life and accident policy it is competent for 
the insurer to provide, and to rely on the provision, that in case of an 
increased hazard resulting in injury or death the amount of insurance 
_ Shall be diminished accordingly. The policy now under consideration 
provides that— 

“If the assured is injured, fatally or otherwise, or contracts disease 
after having changed his occupation to one classified by this company as 
more hazardous than that stated herein, or while he is doing any act 
or thing pertaining to any occupation so classified by the company, the 
liability of the company shall be only for such proportion of the prin- 
cipal sum or other indemnity as the premium paid by him would have 
purchased at the rate and within the limits fixed by the company for 
- ange hazardous occupation according to its rates and classification 
of risks 

[5] It must be borne in mind, however, that under a provision 
such as the above the occupation at ‘the time of insurance must be one 
which is regularly classified by the company in order to justify a claim, 
as a matter of law, that the new occupation must be treated as more 
hazardous. Fox v. Masons’, etc., Association, 96 Wis. 390, 397, 71 N. W. 

Wilson v. Northwestern Mut. Acc. Ass’ n, 53 Minn. 470, 477, 55 
N. Ww. 626. 

[6] In the absence of such classification, as in this case, “it will 
* be for the jury to determine whether such a change in the risk has 
taken place, and in what degree the risk has been increased.” Standard 
et etc., he v. Martin, supra, at page 379 of 133 Ind., at page 106 
° 
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[7, 8] Similarly it was a matter for the jury to determine whether 
the evidence in fact showed any change of occupation on the part of 
Chatman. In accepting the application of a person engaged in an 
unclassified employment, appellant was bound to ascertain the duties which 
the applicant would be called on to perform in’ the course of that em- 
ployment (1 Corpus Juris, 436, § 83), and there is evidence in the record 
which tends to show such inquiry on the part of appellant’s agent. There 
is also evidence to the effect that the act of coupling in which Chatman 
was engaged at the time of his injury was within the scope of his regular 
occupation as a tankman, that it differed from the work of a coupler 
in the making up of trains, and that these facts were known to appel- 
lant’s agents. Under proof of this.character, the jury was justified in 
denying appellant’s contention that there had been a change of occupation 
within the meaning of the policy provision above quoted. This con- 
clusion serves, in its substance, to dispose of appellant’s further conten- 
tion that the amount of recovery is too large, since that claim is based 
on the theory of death resulting from increased hazard. 

[9] Finally, it is asserted ‘that the trial court erred in giving 
to the jury instruction 18, which reads as follows: 


“There has been a certain check introduced in the trial of this cause, 
purporting to have been a payment of the amount due the plaintiff. 
If you find from the evidence that the check was given to the plaintiff 
by defendant before the agreement to accept same and the agreement, if 
any, relied upon by the defendant, could have become effective, the check 
in question must have been indorsed by the plaintiff or some one author- 
ized by her to indorse the same, and unless the defendant shows by a fair 
preponderance of the evidence that such instrument or check was ac- 
cepted and indorsed by the plaintiff in full settlement of her claim, then 
the giving of such check would not operate as a payment of the claim in 
question nor as a settlement of such claim.” 


The check in question is in the following words and figures, to wit: 


“No. 75631. Detroit, Mich., Aug. 22, 1914. 

“Federal Casualty Company: Pay to the order of Mollie Chatman, 
beneficiary of Robert Chatman, $100 (one hundred dollars), being in full 
and final compromise settlement of all claims against this company under 
its policy No. 208561, for any accidental injury or illness or its or their 
effect, originating prior to date hereof, claim No. 71413 to Peninsular 
State Bank, Detroit, Mich. 

“Federal Casualty Company, 
“L. E. Daly, Secretary. 


“Receipt and Indorsement. 

“Received of Federal Casualty Company the amount named on face, - 
being in full payment and compromise settlement, release, and discharge 
of any and all claims made or to be made as herein stated, and all liability 
of the company by reason such injury or sickness or its or their effects are 
hereby fully satisfied and discharged. ee, 

“This check will not be paid unless indorsed on this line.” 


The proof shows that this check and voucher was left at appellee’s 
residence by one of appellant’s agents, and remained there for several 
days, but was not indorsed or used by appellee. The authorities sustain 
appellee’s contention that, under the terms of the instrument itself, the 
check must have been accepted and indorsed before it would operate as a 
satisfaction of her claim. Indiana Union Traction Co. v. McKinney, 39 
Ind. App. 86, 92, 78 N. E., 203; Hastings v. Bankers’ Acc. Itis. Co., 140 
Towa, 626, 630, 119 N. W. 79. 

The record shows no reversible error and the judgment of the trial 
court is therefore affirmed. 
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SUPREME COURT OF KANSAS. 


NELSON 
v. 


INTEROCEAN CASUALTY CO. (No. 21774.)* 


1. INSURANCE—ACCIDENT INSURANCE—DEATH BY VIOLENT, 
EXTERNAL AND ACCIDENTAL MEANS—SUFFICIENCY OF 
EVIDENCE. 

The evidence in an action to recover on an accident insurance policy 
examined, and held sufficient to sustain special findings of the jury that 
the deceased came to his death through violent, external, accidental, and 
involuntary means—a fall while carrying a scantling, whereby he sus- 
tained severe internal injuries. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Labette County. 

Action by Ella Nelson against the Interocean Casualty Company. 
ca for plaintiff, and defendant appeals, and plaintiff cross-appeals. 

rmed. 


James W. Reid, of Parsons, for appellant. 
A. D. Neale, of Chetopa, for appellee. 


_ Burcu, J. The action was one to recover on an accident insurance 
policy. The defense was that the death of the assured resulted from 
ee and not from accident. The plaintiff recovered, and the defendant 
appeals 

The principal contentions of the defendant are that the special find- 
ings and verdict of the jury were not sustained by sufficient evidence, 
and were contrary to the evidence. 

The deceased, who was a painter and paper hanger, had en- 
joyed good health for many years previous to an injury which it is not 
disputed he received a few days before his death. While at work paint- 
ing a house he had occasion to carry a piece of timber, and while doing 
so fell. He immediately complained of being hurt, groaned, and said, 
“I hurt my side awful.” His employer went to the side of the house 
where he was, and he said he was hurt, said he thought something had 
given way, that it felt to him like something had given way, and said 
he did not believe he could work the remainder of the afternoon. He 
walked to a nearby street car line, took a car, and went home. His 
home was about a block from the place where he left the car, and in 
traveling that distance he walked very slowly, although he was usually 
a rapid walker. He arrived at his home about 3 o’clock in the afternoon, 
and told his wife he had hurt his side, said he felt something give 
way, and complained of suffering severely in his side and back. The 
accident occurred on Saturday. On Monday at about 2 o'clock in the 
afternoon he took to his bed, kept growing worse, and died on Friday 
morning. He called a physician on Monday morning. The physician 
testified that because the deceased complained of difficulty in breathing 
he thought there were internal injuries. 

The foregoing facts, gleaned from the testimony favorable to the 


owe rendered, Dec. 7, 1918. 176 Pac. Rep. 664. Syllabus by the 
ourt. 
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plaintiff, were ample to sustain the special findings that the deceased 
came to his death through violent, external, accidental, and involuntary 
means—a fall while carrying a scantling, whereby he sustained severe 
internal injuries. 

A witness who claimed he saw the deceased fall introduced into 
his account of the accident a banana peeling on which the deceased 
slipped, and the physician who attended the deceased included in his 
account of the fatal illness lead colic induced by lead poisoning. Whether 
or not these features of the testimony, or either of them, should be 
believed, was a matter for the jury to determine. What the jury believed 
may be infered from the fact that in stating the cause of injury the 
jury did not say the deceased slipped, and in stating the cause of death 
the jury expressly excluded lead poisoning and lead colic. 

There is nothing else in the case. An amendment of the pleading 
was, under the circumstances attending the application to amend, a sub- 
ject within the discretion of the court. The plaintiff was not concluded 
by the physician’s statement, which accompanied proof of death, that 
the deceased was afflicted with lead poisoning. Instructions requested and 
refused and an instruction given over objection, involving the subject of 
lead poisoning and lead colic, are now immaterial, in the light of the 
special findings. The special findings brought the injury sustained clearly 
within the terms of the policy. 

[2] <A cross-appeal relating to an increase in the amount of recovery 
is without merit: First, because the subject was covered by an instruc- 
tion to the jury of which plaintiff did not complain by motion for a new 
trial or otherwise; and, second, because the instruction was correct. 

The judgment of ¢he district court is affirmed. 

All the Justices concurring. 


COURT OF APPEALS OF NEW YORK. 


HOPKINS 
v. 


CONNECTICUT GENERAL LIFE INS. CO* 


1. INSURANCE—CONSTRUCTION OF POLICY. 


_ Contract of accident insurance must be enforced as the parties made 
it and understood it, in the absence of statutory provision preventing 
such construction. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. ene INSURANCE—CONTENTS OF POL- 


Insurance Law, § 107, as amended by Laws 1913, c. 155, stating 
standard provisions for accident policies, while requiring accident poli- 
cies to contain those stated, does not prevent the insertion of other and 
not conflicting clauses into an accident policy. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
* Decision rendered, Dec. 10, 1918. 121 N. E. Rep. 465. 
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3. INSURANCE—ACCIDENT POLICIES—FILING “POLICY.” 


Under Insurance Law, § 107, as amended by Laws 1913, c. 155, re- 
quiring policy to be filed with the insurance superintendent before any 
policy in such form be issued, riders must be filed, since the word “policy” 
means the entire contract and includes riders. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


4. INSURANCE—ACCIDENT POLICIES—NECESSITY OF FILING, 

Fact that, in issuing accident policy, sudden emergencies necessitating 
riders may arise, does not warrant failure to submit and file copy of rider 
with superintendent of insurance, since he has authority immediately to 
consent to a proposed form. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


5. INSURANCE—FILING COPY OF POLICY—EFFECT OF FAIL- 
URE TO FILE. 


Under Insurance Law, § 107, as amended by Laws 1913, c. 155, 
requiring copy of form of policy to be filed with insurance superintendent 
before any policy is issued, where the entire policy is not filed the 
failure to file does not entitle the insured to recover upon so much of 
the contract as was filed. 


(For other cases, see Insurance, Dec. Dig. § 140.) 


6. INSURANCE—ACCIDENT POLICIES—VALIDITY. 


Where accident policy, insuring against loss on vessel, was filed with 
insurance superintendent, but rider excepting liability for loss caused by 
acts of belligerents in European War was not fifed, the policy was not 
void, in view of Insurance Law, § 107, as amended by Laws 1913, c. 155; 
nor was there a conflict between the rider and that section which states 
standard clauses of accident policies. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


7. INSURANCE— ACCIDENT INSURANCE — “CLASSIFICATION 
OF RISKS.” 


Term “classification of risks” in insurance practice relates, not to 
perils insured against nor amount to be paid, but in fire insurance to 
the nature and situation of the articles insured, and in accident insur- 
ance to the occupation of the applicant. 


(For other cases, see Insurance, Dec. Dig .§ 531.) 


8 INSURANCE—ACCIDENT POLICY—WAIVER OF TERMS. 
Condition of accident policy, that no change should be valid unless 
approved by the executive officer of the insurer and such approval in- 
dorsed thereon, was waived by addition of rider without such indorse- 
oe such clause being for benefit of insurer and subject to waiver 
- by it. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 


9. INSURANCE—ACCIDENT POLICY—FORM. 


Provision of Insurance Law, § 107, as amended by Laws 1913, c. 155, 
requiring clause of accident policy which reduces any indemnity under 
special circumstances to be printed in bold-faced type, does not require 
rider avoiding any liability if loss is caused by acts of belligerents in 
European War to be so printed. 


(For other cases, see Insurance, Dec. Dig. § 133[2].) 


Appeal from Supreme Court, Appellate Division, First Department. 
Action by May Davies Hopkins against the Connecticut General 
Life Insurance Company. From a judgment of the Appellate Division 
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(174 App. Div. 23, 160 N. Y. Supp. 247) reversing judgment of Trial 
Term (158 N. Y. Supp. 79) which dismissed complaint on merits, de- 
fendant appeals. Reversed, and judgment of Trial Court affirmed. 


Charles E. Hughes, of New York City, for appellant. 
Warren C. Van Slyke, of New York*City, for respondent. 


Anprews, J. On April 29, 1915, the defendant issued an accident 
policy to Mr. Hopkins in favor of his wife for $40,000 payable in case his 
death was caused by the burning or wrecking of a vessel’on which he 
was a passenger. Physically attached to this policy was a rider by which“ 
the insured agreed that the policy should not cover any loss caused 
directly or indirectly by an act of any of the belligerent nations engaged in 
the present European War. This rider was prepared by an executive officer 
of the defendant, and the agent who negotiated the policy was authorized 
to deliver it to Mr. Hopkins if and when he signed the rider. Mr. 
Hopkins did sigh, and the delivery of the policy was made. By its 
terms the policy included the rider, and the rider itself stated that it 
formed part of the policy. The form of the policy itself had been 
properly filed with the superintendent of the insurance department of the 
state of New York but the rider had never been filed with him. Mr. 
Hopkins was drowned when the Lusitania was torpedoed. 

{1] This was the contract which the parties made between them- 
selves. It is to be enforced as they made it and understood it unless, 
because of some statutory provisions, the courts are required to give 
it a construction or effect which the parties never intended. 

We are told that this must be done because of section 107 of 
the Insurance Law (Consol. Laws, c. 28, as amended by Laws 1913, 
c. 155). This section is entitled “Standard Provisions for Accident and 
Health Policies.” It largely consists of standard provisions with regard 
to the details of the insurance contract which must be contained in every 
policy together with certain optional standard provisions both of which 
are principally for the protection of the rights of the insured. It is not 
said, nor was it the intention to say, that the policy should contain only 
these standard provisions. Unlike the standard form of fire policy pre- 
scribed by section 121 of the same law, they are not exclusive. There 
is no statement as in the case of fire policies that no agreement not 
contained in the standard provisions shall be made. Like the standard 
provisions in life policies (section 101), they are to be contained in every 
contract of insurance, but they form simply a part, not the whole, of 
such contract. Two rules, however, are laid down. No policy and no 
rider to a policy shall contradict, vary, or alter these standard provisions; 
and no policy shall be issued until a copy of its form shall have been 
filed with the superintendent of the insurance department for the pur- 
pose of enabling him to determine if it complies with the law. 

The rider in question does not contradict or vary any of these 
standard provisions. But, as we have seen, it was never filed with the 
superintendent. It is said that in consequence the rider may be ignored, 
and the remainder of the policy, which was duly filed, may be enforced, 

[3] The appellant argues that under the statute riders attached 
to the policies need not be filed. It says that what the statute requires 
to be filed is a copy of the form of the policy; that running through the 
statute a distinction fs clearly made between the policy itself and in- 
dorsements and papers attached to it. We do not think, however, that 
in requiring the form of the policy to be filed any such distinction was 
in the mind of the Legislature. The rider itself is a part of the policy. 
The policy itself says so. So does the rider. -It affects the risks and 
the rates which are based upon the extent of the risks assumed. The 
purpose of the statute is to see to it that the policy itself, of which the 
rider forms a part, and all its provisions, are such as to meet the ap- 
proval of the superintendent. If it were not so, the greater part of the 
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policy might be contained in riders and the object of the statute would 
be defeated. Nor is the distinction between the form of the policy and 
the attached papers consistently maintained. Repeatedly in the Insur- 
ance Law the Legislature refers to “the policy’ as meaning the entire 
contract between the parties. Sections 59, 62, 89. In the very section 
before us there is the same lack of discrimination. Section 107, subd, d, 
prohibits the issuing of a policy which contains a provision relative to 
cancellation at the instance of the insurer except in a fixed form. The 
word “policy” here must include riders. Subdivision “e” prohibits the 
issuing of policies purporting to make any portion of the charter of the 
‘insurer a part of the policy by mere reference. Here again the prohibi- 
tion must refer to a rider as well as to the policy itself. Finally, in this 
very section the Legislature provides that “this policy includes the in- 
dorsements and attached papers.” Subdivision c, 1. This would seem 
to define what it intended by “a copy of the form” of the policy. 

[4] Nor is the argument with regard to necessity convincing. The 
need of issuing riders to meet sudden emergencies is answered by the 
authority given to the superintendent to consent immediately to the 
form proposed if it is wise to do so. 

What then is the result of the failure to file the rider? The statute 
provides two classes of remedies. If the violation is willful, a fine is 
imposed, and, if the company is a foreign one, its license may be revoked 
Next, the policy is valid, but it is to be “construed as provided in this 
section, and when any provision in such a policy is in conflict with any 
provision of this section, the rights, duties and obligations of the insurer, 
the policy holder and the beneficiary shall be governed by the provisions 
of this section.” Section 107, subd. i. Here again we understand the 
word “policy” to mean the entire contract, whether it is contained in the 
policy itself, strictly speaking, or in agreements attached thereto. 

The violation of the section refered to may occur in various ways: 
(1) By issuing a policy before a copy of its form is filed; (2) unless 
certain statements are made therein; (3). unless it is printed in a par- 
ticular manner; (4) if it attempts to insure more than one person; (5) 
unless it contains certain standard provisions; (6) if it contains clauses 
contradicting the standard provisions; (7) if it attempts to incorporate 
its charter and by-laws in the policy without setting them out in full. 
However the section may be violated, the policy is still valid. Only it 
is to be construed as provided in the section, and whenever its provisiofs 
conflict with the section the latter is to govern the rights of the parties. 

[5-7] What is intended is in part clear. No corporation issuing a 
policy may’ escape liability because of its failure to obey the law. But 
what is the position of the insured? Clearly as to him the standard 
provisions are a part of his contract. If it contains clauses contradicting 
them, they may be ignored. So if the company attempts to incorporate 
its charter by reference. So possibly of clauses or exceptions printed 
indistinctly. But it does not follow that, where the whole or a part 
of a policy has not been filed, the insured may recover upon a contract 
never made by him and which the statute does not say he shall be held 
to have made. The statute says the contract is valid—not simply valid 
as against the insurer. It is to be construed in a certain way, but the 
question of construction has no relation to this particular default. Nor 
have the rights and obligations of the parties. They are fixed by the 
standard provisions and by the regulations as to what the policy shall or 
shall not contain and the regulations as to the form required so the 
insured may have notice of its contents. They are not determined by 
the decision of the superintendent as to whether the policy complies with 
the law. This is not the case for an application of the rule that illegal or 
prohibited contracts are void, even when the statute does not expressly 
so declare. Here the statute itself says they shall not be void but valid. 
Neither is there conflict between the provisions of the rider and the 
provisions of the section. It is suggested that the statute provides that 
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the classificaion of risks mentioned in the policy shall mean only those 
last filed with the superintendent, and that this rider changes this classi- 
fication without authority. This is not the meaning of the term “classi- 
fication of risks” in insurance practice. That relates, not to the perils 
insured against, nor to the amount to be paid, but in fire insurance to 
the nature and situation of the articles insured; in accident insurance, 
to the occupation of the applicant. So in this policy it is said, “Albert 
Lloyd Hopkins, under classification referred by occupation as president.” 
This classification was in no wise altered by the rider. The policy 
which is valid is the Contract as the parties have agreed upon it, so 
far as it is consistent with the statute—not the contract as changed 
and altered by the excision of some of its provisions. What if no part 
of a policy defining the risks insured against had been filed? Are only 
the standard provisions which the law says shall be inserted in every 
policy to be enforced? In themselves they form no complete contract. 

[8] The respondent also questions the validity of the rider under 
the standard clause that— 

“No change in this policy shall be valid unless approved by the 
executive officer of the insurer and such approval be indorsed thereon.” 

There are two answers to this claim. This clause is for the benefit 
of the company and may be and was waived by it. Belt v. American 
Central Ins. Co., 29 App. Div. 546, 552, 53 N. Y. Supp. 316, affirmed 
163 N. Y. 555, 57 N. E. 1104. Further, the policy was not changed. At 
its inception it included the rider. All the papers together constitute 
the policy, and it is as agreed upon by the parties. This is the agreement 
which the agent was expressly authorized to make, and he was prohibited 
from making any other. The policy never had any existence except as 
it contained the agreement in the rider. Wood v. American Fire Ins. 
Co., 149 N, Y. 382, 386, 44 N. E. 80, 52 Am. St. Rep. 733. 

{9] A further objection is made that, under the statute, it is pro- 
vided that no policy shall be issued, unless such portion of the policy 
as purports by reason of the circumstances under which a loss is incurred 
to reduce any indemnity promised therein to an amount less than that 
provided for the same loss occurring under ordinary circumstances 
shall be printed in bold-face type and with greater prominence than 
any other portion or text of the policy. It is said that the rider comes 
within this clause and jis not printed in bold-face type. We cannot agree 
with this contention. The rider does not. in any sense reduce an indem- 
nity provided for in the policy. It speaks of a case in which the policy 
does not apply. It is simply a limitation of the risk. Such is evidently 
the construction adopted by the insuratice department, for a rider regard- 
ing hernia is in the same type, and, as it was filed, it must have met the 
approval of the superintendent. 

The judgment appealed from should be reversed and that of the trial 
court affirmed, with costs in this court and in the Appellate Division. 

Hiscock, C. J., and Chase, Hogan, Cardozo, and Pound JJ., concur. 

McLaughlin, J., not sitting. 

Judgment accordingly. 


Vol, LIIl--1& 
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BUDDE v. NATIONAL TRAVELERS’ BEN. ASS’N. (No. 32360.)* 
(Supreme Court of Iowa.) 


2. INSURANCE—ACCIDENT INSURANCE—JURY QUESTION. 

In an action on an accident policy held that under the evidence the 
jury might have found that the death of insured was caused by external, 
violent, and accidental means, it being the contention of plaintiff that, as 
a result of carrying heavy loads of ashes, a kink was caused-in insured’s 
bowels, and hence a directed verdict for defendant was erroneous. 


(For other cases Insurance, Dec. Dig. § 668[11].) 
Salinger, J., dissenting. 


Appeal from District Court, Jackson County; A. P. Barker, Judge. 

Action for indemnity on a life insurance policy resulted in a directed 
verdict for the defendant. and judgment thereon. Plaintiff appeals. 
Reversed. 


J. C. Campbell, of Bellevue, and ‘Wolfe & Wolfe, of Clinton, for 
appellant. 

F. D. Kelsey, of Maquoketa, and Carr, Carr & Evans, of Des 
Moines, for appellee. 


*Decision rendered, Dec. 14, 1918. 169 N. W. Rep. 766. 


ERICKSON v. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. (No. 21736.)* 


(Supreme Court of Kansas.) 


1, INSURANCE—ACCIDENT INSURANCE—NOTICE OF INJURY 
—WAIVER—EVIDENCE. 


A provision in an accident insurance policy that notice of an injury 
must be given to the insurer within ten days after it occurs may be 
waived by the retention of the proofs furnished by the insured, and the 
act of the insurer in requiring the insured to obtain and furnish addi- 
tional proofs or to do some act or incur some expense inconsistent with 
a forfeiture; and held, under the testimony herein, that the insurer 
waived the requirement as to the time of giving notice of injury. 


(For other cases, see Insurance, Dec. Dig. § 558[3].) 


2. INSURANCE—ACCIDENT INSURANCE — DISABILITY — “IM- 

MEDIATE.” 

The rule of Commercial-Travelers v. (Barnes, 72 Kans. 293, 80 Pac. 
1020, followed as to the meaning of the contract provision relating to 
the “immediate” and continuous total disability of a claimant, 

(For other cases, see Insurance, Dec. Dig. § 467.) 


(For other definitions, see Words and Phrases, First and Second 
Series Immediate: ) 


* Decision rendered, Dec. 7, 1918. Rehearing denied, Jan. 17, 1919. 
176 Pac. Rep. 989. Syllabus by the Court. 
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3. INSURANCE—TIME FOR COMMENCEMENT OF ACTION— 
POLICY PROVISION—VALIDITY. 


A provision is an agreement that actions on insurance policies can 
only be brought within six months after the claim has been disallowed 
is repugnant to the provisions of section 17 of the Civil Code (Gen. St. 
1915, § 6907), and therefore void. 


(For other cases, see Insurance, Dec. Dig. § 622[2].) 


Appeal from District Court, Wyandotte County. 

Action by Edwin Erickson against the Order of United Commercial 
—— of America. Judgment for plaintiff, and defendant appeals. 

rmed. 


Charles M. Howell and Joseph S. Brooks, both of Kansas City, Mo., 
for appellant. 
David T. Carson, of Kansas City, for appellee. 


FARLEY v. TNA LIFE INS. CO. (No. 16025.)* 
(St. Louis Court of Appeals. Missouri.) 


207 S. W. Rep. 281. 
a lineal INSURANCE—PARTICULAR ACCI- 


An electrician, fatally burned as a proximate result of sudden flash 
at switchboard, installed along inside of a building, occasioned by a 
short circuit which threw oil over him, ignited his clothing, and partly 
burned switchboard, could not recover double indemnity under accident 
policy provision for double indemnity for injuries “by reason and in 
consequence of the burning of a building while the insured is therein.” 


(For other cases, see Insurance, Dec. Dig. § 527.) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 
Action by Hattie H. Farley against the Attna Life Insurance Com- 
pany. Judgment for plaintiff, and she appeals. Affirmed. 


James J. O’Donohoe and Paul U. Farley, both of St. Louis, for 
appellant. 

Jones, Hocker, Sullivan & Angert, Vincent L. Boisaubin, and James 
C. Jones, Jr., all of St. Louis, for respondent. 


* Decision rendered, Dec. 3, 1918. Rehearing denied, Jan. 7, 1919. 
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DINNIE v. UNITED COMMERCIAL TRAVELERS.* 
(Supreme Court of North Dakota.) 


1. INSURANCE—ACCIDENT INSURANCE—SUFFICIENCY OF 
COMPLAINT—DEMURRER. 


In an action brought to recover upon an accident policy of insur- 
ance in a fraternal benefit association, where the constitution and by-laws 
of the insurance association are made a part of the contract of insur- 
ance, and the part of the constitution reads thus: “Class A insured 
members shall be indemnified in accordance with the terms hereinafter 
set out in this article against the result of bodily injury, hereinafter 
mentioned, effected through external, violent, or accidental means, herein 
termed the accident, which shall be occasioned by the said accident 
alone and independent of all other causes”—held, that the complaint, 
failing to state that the death of the insured was the result of bodily 
injury through external, violent, and accidental means, was demurrable, 
and did not state a cause of action. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE—ACCIDENT INSURANCE—NOTICE OF DISAL- 
LOWANCE OF CLAIM—TIME FOR BRINGING ACTION. 
The contract of insurance contained a provision, in substance, that no 

action could be maintained upon the policy after the expiration of six 

months from the time of notice of disallowance of claim. This action 

was\not brought within said six months’ period, but was brought within a 

year after notice of disallowance of claim. Held, that the cause of 

action is not barred by the statute of limitations. 


(For other casés, see Insurance, Dec. Dig. § 812.) 


} et from District Court, Grand Forks County; Chas. M. Cooley, 
udge. 
Action by Ellen Dinnie against the United Commercial Travelers, a 
corporation. From an order overruling a demurrer to the complaint, 
defendant appeals. Order reversed and case remanded, and _ plaintiff 
allowed 20 days after return of remittitur to district court in which to 
serve and file an amended complaint. 


O’Connor & Johnson, of Grand Forks, for appellant. 
Murphy & Toner, of Grand Forks, for respondent. 


* Decision rendered, Dec. 4, 1918. 207 S. W. Rep. 160. 


NATIONAL LIFE & ACCIDENT INS. CO. v. DE LOPEZ. (No. 6104.)* 
(Court of Civil Appeal of Texas. San Antonio.) 


2. INSURANCE—ACCIDENT INSURANCE—LIABILITY. 
Where an accident policy covering death through violent and ex- 
ternal means expressly declared that it should not cover injuries inten- 


* Decision rendered, Nov. 18, 1918. 169 N. W. Rep. 811. Syllabus by the 
Court: 
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tionally inflicted upon the insured by himself or by any other person ex- 
cept by burglars and robbers, the company is not liable where one not 
a burglar or robber intentionally shot and killed the insured. 


(For other cases, see Insurance, Dec. Dig. § 464.) 


Appeal from District Court, Bexar County; J. T. Sluder, Judge. 

Action by Mrs. Augustine, H. De Lopez against the National Life 
& Accident Insurance Company. From a judgment for plaintiff, defendant 
appeals. Reversed and rendered. 


Carlos Bee and Edw. H. Lange, both of San Antonio, for appellant. 
G. Woodson Morris, of San Antonio, and J. D. Dodson, of Laredo, 
for appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES DISTRICT COURT. 


D. CoNNECTICUT. 


IN RE MASON CO. (No. 3714.)* 
1, INSURANCE—TERMINATION OF AGENCY—NOTICE,. 


Insurance agency contract construed as requiring 30 days’ notice of 
cancellation only when without cause, and to give right to cancel at once 
for cause. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


2. INSURANCE—AGENCY—NATURE OF CONTRACT—OWNER- 
SHIP OF PREMIUM, 


Contract whereby in terms insurance company appointed a general 
agent, and required bond for payment of all moneys that became due 
from agent to company, held one of principal and agent, and not of seller 
and buyer, so that title in premiums, except agent’s commission, is in 
insurer, though clause providing for agent’s each month, on the 20th, 
reporting business up to the 15th, and within 60 days thereafter remitting , 
all premiums thereby shown due the company, provides all credits ex- 
tended for payment of premiums shall be at sole risk of agent. 


(For other cases, see Insurance, Dec. Dig. § 80.) 


In bankruptcy. In the matter of the Mason Company, bankrupt. 
On petition of the Massachusetts Bonding & Insurance Company to review 
order of the referee denying its claim to premiums on insurance policies 
collected by the trustee. Order modified. 


Ralph H. Clarke, of New Haven, Conn., for petitioner. 
Albert H. Barclay, of New Haven, Conn., for trustee. 


Tuomas, D, J. This matter is now before the court on a petition 
for review of the referee’s order denying the petition of the Massachu- 
setts Bonding & Insurance Company, claiming as its property $1,311.09, 
the same being the amount of certain premiums on insurance policies 
written by said company through its general agents, the Mason Company, 
now bankrupt, which premiums, pursuant to an order of the referee, have 
oan collected by the trustee and are held by him subject to the order 
of court. 

The petitioner and the Mason Company entered into a contract in 
writing, which the petitioner alleges was a contract binding the Mason 
Company, the general agent, to sell policies of insurance written by the 
petitioner within certain prescribed limits in Connecticut and for certain 
commissions detailed in said contract. The petitioner claims that this is 
a contract between principal and agent; the trustee claims that it is a 
contract between vendor and vendee. Before passing upon this question, 
which is the main feature in the case, let us dispose of the subordinate 
issues. 

Among other things the contract provided: 

“That for any violation of, or failure to comply with, the conditions 
or provisions hereof, the general agent or the company. shall have the 
right to cancel this agreement, and shall not be liable to the other for any 
loss, injury, or damage that may result therefrom. That this agreement 
will become effective from the 15th day of August, 1913, and will con- 


* Decision rendered, November 20, 1918. 254 Fed. Rep. 164. 
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tinue in force thereafter, subject to cancellation upon 30 days’ notice 
from either party to the other, in writing. Depositing said notice in 
- — States mail, registered, shall be deemed a sufficient service 
thereof. 

On the 3d day of March, 1915, the petitioner wrote the Mason 
Company the following letter: 

“The Mason Company, 185 Church Street, New Haven—Dear Sirs: 
Confirming the writer’s conversation with you of the Ist inst., you are 
hereby advised that, for reasons well known to your company, your ap- 
pointment as agents of the Massachusetts Bonding & Insurance Company 
is revoked from the close of business March 1, 1915, and that from and 
after that date you have no authority to act as agent of said company in 
any capacity, nor to collect any premiums on policies or bonds issued by 
said company. 

“Kindly acknowledge receipt of this communication at your early 
convenience, and oblige, 

“Very truly yours, C. W. Fletcher, Assistant Secretary.” 

The Mason Company was adjudicated a bankrupt on the 20th day 
of March, 1915, and on March 31, 1915, Franklin L. Homan was ap- 
pointed trustee. 

Some controversy arises in the minds of counsel respecting 
the right of the home office to cancel the contract under the terms of it, 
but this feature of the case need present no difficulty whatever. As I 
read the terms of the contract, either party had the right to cancel the 
contract at once for cause; but, if either party desired to cancel the 
contract without cause each was bound to give the other 30 days’ notice. 
The Mason Company at the time this letter was written was much im- 
debted to the home office, at least to the extent of $4,000, because suit 
for this amount was brought in the state court upon a note for premiums 
other than those now claimed by the petitioner, which note was dated 
on the 3d day of June, 1914, and was payable on or before December 31, 
1914, This failure to pay according to the terms of the contract laid 
the basis for the home office to cancel the contract at once. So it was 
acting well within the terms of the contract and lawfully when it sent 
the above-quoted letter on the 3d of March, 1915. 

[2] In passing upon the controlling feature of this case, it now 
becomes important to decide whether or not the contract was a con- 
tract of agency between principal and agent or a contract between vendor 
and vendee, and the correct interpretation of the contract will determine 
the issues involved between the parties in this proceeding. Without 
quoting the entire contract, and for the purpose of ascertaining, if pos- 
sible, the intent of the parties at the time of the execution of the con- 
tract, it will be necessary to refer to certain portions of it. In the pre- 
amble it is provided that, in consideration of the covenants hereinafter 
specified, the Massachusetts Bonding & Insurance Company (hereinafter 
called the company) hereby appoints the Mason Company (hereinafter 
called the general agents), its vice-president, secretary, and treasurer, 
as its general agents, etc. Later on the contract says: “The General 
Agents Agree”—which is a heading, and then follow the various things 
the general agents agree to do and not to do, and among others they 
agree to “keep an accurate record on the company’s registers, books, or 
cards, which may be provided, of all business transacted, and forward 
to the home office a daily report of such business, together with appli- 
cations for all policies, where an application is required.” And further 
it is provided: 

“That they will furnish the company, at its expense, a satisfactory 
surety bond in the sum of $3,000 specifically providing for the payment 
of all moneys that may become due from the general agents to the 
company.” 

Then, under the heading of what “The Company Agrees” to do, the 
contract provides : 
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“That it will furnish the general agents and all subagents with 
licenses, etc.; that it will furnish the general agents and all subagents 
with printed forms, stationery, etc.” 

And then, under the heading of what “It is Mutually Understood 
and Agreed,” itis provided that the territory of the said general agency 
is defined as follows: 

“That the territory of the said general agency is indeterminate, but 
in a general way will comprise that section of the state lying south of a 
line from Norwich, on the east, running through Middletown, Water- 
bury, and Danbury to the New York state line, on the west, the general 
agents expressly agreeing that they will not compete with, or interfere 
in any way with, agencies already established, in any of the cities men- 
tioned, or within the terrtitory assigned, without the full knowledge and 
consent, in writing, of the company.” 

And under the cancellation clause reference therein is made to what 
the general agents and the company shall have the right to do. 

The fourth paragraph of the original contract was amended to read 
as follows: 

“It is Hereby. Mutually Understood and Agreed: 

“That the fourth paragraph on the first page of said contract under 
the caption ‘The General Agents Agree,’ is amended to read as follows: 

“That all credits extended for the payment of premiums shall be at 
the sole risk of the general agents, and that not later than the 20th day 
of each month they will forward to the home office a full and accurate 
‘report in the form required by the company of all business transacted for 
or on its behalf for the period ending on the 15th day of the month for 
which such report is made, and will remit the full amount of all pre- 
miums shown by such report to be due the company within sixty days 
after the date on which such report is due at the home office of the com- 
pany; that is to say, the general agents will forward on the 20th day of 
January a report of business transacted from the 15th day of the pre- 
ceding December to the 15th day of January, and on March 20th will 
remit the premiums shown to be due the company by said report. Reports 
and remittances for succeeding months to be made. upon the same basis.” 


Here again reference is made to the general agents, so that it must 
be apparent that the intent of the parties, at the time the contract was 
executed, so far as the reading of the same is concerned, conveys, with- 
out question, the idea that the parties contemplated a contract of agency, 
and such must be the ultimate conclusion here found, unless some rule 
of law intervenes to prevent the court from reaching such conclusion. 


The trustee maintains that this is not a contract of agency in any 
sense of the word, but “it was clearly a contract between these parties 
of vendor and purchaser,” and in his brief says that the contract “by 
its terms expressly eliminated any trust or fiduciary relationship that 
might in the ordinary course of the conduct of such business exist be- 
tween the parties. The agreement created a relation of debtor and 
creditor.” It is therefore apparent that, so far as the trustee is con- 
cerned, he relies upon the terms of the contract in order to find a cor- 
rect interpretation of the contract itself, insisting that under the fourth 
clause of the contract, as amended, in view of the fact that it is provided 
that the credits extended for the payment of premiums shall be at the 
sole risk of the general agents, and that not later than the 20th day of 
each month they will forward to the home office a full and accurate 
report, in the form required by the company, of all business transacted 
for or on its behalf, for the period ending on the 15th day of the month 
for which such report is made, and will remit the full amount of all 
premiums shown by such report to be due the company within 60 days 
after the date when such report is due at the home office—that is to 
say, the general agents will forward on the 20th day of January a report 
of business transacted from the 15th day of the preceding December to 
the 15th day of January, and on March 20th will remit the premiums 
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shown to be due the company by such report—that such provisions estab- 
lish a contract between a vendor and vendee, and not a contract between 
a principal and agent. 

In this conclusion I cannot concur, and, while no dispute can be 
had with the law cited in support of the facts as applied to the various 
cases relied upon, nevertheless the plain import of the question in this 
contract as to the intentions of the parties, as clearly expressed by it, 
forecloses the conclusion relied upon by the trustee in support of his 
claim. In my view of the situation, as disclosed by the record and care- 
ful reading of the contract, the outstanding premiums unpaid were 
clearly the property of the petitioner, who had appointed the Mason 
Company as general agents to sell its policies of insurance and col- 
lect its premiums for it, subject only to the right of the agents-to com- 
ply with the regulations set forth in the contract, and to deduct certain 
commissions for services thus rendered as general agents. Further 
support for this conclusion is found in the provisions of the contract 
concerning the bond to be given by the general agents to the company, 
providing for the payment of all moneys that become due from the 
general agents to the company. If the money collected or to be col- 
lected for premiums was in the contemplation of the parties to be the 
property of the Mason ‘Company, no bond would have been necessary ; 
but it clearly appears that it was understood that the money collected 
for premiums was the property of the home office, and it was to secure 
the payment of it that the bond was given. 

It is further argued by the trustees that creditors of the Mason 
Company could, in a suit to recover on their claims, have attached by 
garnishee process the uncollected premiums in the hands of the various 
subagents of the Mason Company and even of individual policy holders, 
and urges this fact for the further reason of showing that the premiums 
were the property of the Mason Company, and now should be held by 
the trustee for the benefit of the estate. In this statement I cannot con- 
cur. Assuming that no bankruptcy proceedings had intervened, in such 
circumstances as the trustee outlines, would not the Mason Company 
have contended, and contended successfully, in those suits brought by 
the various creditors against it, that it had a contract whereby it had 
been appointed a general agent to collect these premiums, and that the 
money represented by it is not its property to the extent that it had a 
right to collect it and appropriate it to its own use, but rather that the 
money represented by premiums was the property of the home office, sub- 
ject only to a deduction for commissions allowed by the terms of the 
- contract, and that only to the extent of such commissions did they have 
an interest in the premiums? To that extent, and to that extent only, in 
my view of such an assumed situation, would an attaching creditor secure 
any part of the fund. In other words, upon proper proceedings it would 
be bound to appear that the only moneys which were legally attached 
under such circumstances, and which belonged to the Mason Company, 
would be the commissions due it under the terms of the contract, and 
the balance of the money thus attached would have to be released in 

favor of the Massachusetts Bonding & Insurance Company. 

The trustee relies upon A©tna Powder Co. v. Hildebrand, 137 Ind. 462, 
37 N. E. 136, 45 Am. St. Rep. 194, and says in his brief exactly the same 
situation as in this case existed before the court, in which conclusion, after 
carefully reading the case, I cannot concur, for there the contract was 
an entirely different contract than the one here under consideration. But 
the trustee goes on further to say that in that case it was held that, 
where by the terms of a contract goods are consigned by one person to 
another to sell as agent upon a commission, the conclusion was reached 
by the court that this was a contract between the vendor and vendee. 
With that proposition there can be no quarrel, but that is not the case 
here, because goods here were not consigned by the home office, and, as 
I view it, the terms of the contract here under consideration make’ no 
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such provision, and such was not the intention of the parties, even though 
the fourth paragraph of the contract provided that the credits ex- 
tended should be at the risk of the general agents. 

While it is true, as counsel have stated in the briefs, it has been 
difficult to find cases where this exact situation has arisen, I think it must 
be due, doubtless, to the fact that the propositions involved seem so 
clear and of such a fundamental character as to require the citation 
of no authority to support the contention; but my attention is directed 
to Jefferson Fire Ins. Co. v. Bierce & Sage (C. '‘C.) 183 Féd. 588. This 
was a suit by an insurance company against its general agent for an 
accounting of premiums. The insurance company undertook to termi- 
nate the agency by the appointment of a receiver, and the question was 
whether the agency had been lawfully terminated, and in the course of 
the opinion written by Judge Denison, of the Sixth Circuit, now of the 
Circuit Court of Appeals, he said at page 592: 

“As to the uncollected accounts, it is not equitable that complainant 
should insist upon the defendant’s guaranty, found in the contract, and at 
the same time deprive defendant of the power to collect, as was done by 
procuring the appointment of a receiver. The resort to these proceedings 
operated as a waiver of the guaranty. The accounts belong to the 
complainant.” 

This dictum is in line with the conclusion here reached. 

If Lebanon Mutual Insurance Co, v. Hoover, 113 Pa. 591, 8 Atl. 
163, 57 Am. Rep. 511, cited by the trustee, is at all pertinent to the ques- 
tion here to be decided, it in no way alters the conclusion here reached. 
Note-carefully what Judge Sterrett, in writing the opinion of the court, 
says: 

“They [the jury] found the established course of dealing between the 
three parties concerned [the assured, the agent, the company] was that 
Tredick, the agent, was treated as debtor to the company for premiums 
on all policies or renewal certificates procured through him, whether he 
received such. premiums from the parties in whose favor they were issued 
or not, and that he was not expected to account and pay to the company 
until a statement was rendered during the next succeeding month; that 
as between Tredick [the agent] and the assured the latter were not 
expected to pay in advance, but upon demand made by him a month or 
more after the insurance was effected. * * * The true answer to the 
narrow technical defense, interposed in this case, is not that there was 
an actual waiver of the condition in question, but that there was a mutual 
understanding between the parties that instead of a strictly cash payment 
of premiums at the time of effecting insurance, a short credit would be 
given by the company to its agent and by him to the assured.” 


So here, if we adopt the reasoning of the Hoover Case, the conclu- 

sion is that, even though the contract here does provide that “all credits 
extended for the payment of premiums shall be at the sole risk of the 
general agents,” that provision simply made the Mason Company the 
debtor” of the insurance company for all premiums collected or uncol- 
lected, and in no way could such a clause be construed so as to make 
the Mason Company the owner of the fund, which would have to be 
the case if the trustee is entitled-to it. The contract was a “mutual 
understarding between the parties that, instead of a strictly cash pay- 
ment of premiums at the time of effecting the insurance, a short credit 
would be given by the company to its agent and by him to the assured,” 
and that by such a provision the express terms of the contract could 
not be altered to make it a contract of vendor and purchaser, even 
though the Mason Company became a “debtor.” The language of the 
contract in the Hoover Case was not held to be a contract of vendor 
and purchaser, as urged by the trustee, but, on the contrary, a con- 
tract of agency pure and simple. 

Nor is the Aitna Powder Co. Case, referred to and relied upon, at 
variance with the conclusion here reached, because the facts there are 
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not the facts here. The contract there was different from the contract 
here. The wording of the contract itself clearly showed the intention of 
the parties, even as it does here, and even though the appellant there 
contended that the contract was one of principal and agent, the court 
held that the language of the contract showed otherwise. The contract 
there provided that the Powder Company agreed to “consign” to Hilde- 
brand & Fugate, to sell as agents, at a price to be fixed by the Powder 
Company below which the. goods so “consigned” should not be sold, 
authorizing Hildebrand & Fugate to sell the goods “so consigned” at the 
established prices; and all through the contract the wording of it shows 
clearly that it was a contract of consignment and necessarily governe | 
by the well-known legal principles respecting contracts of consignment, 
and not by the legal principles affecting contracts of sale by principal 
and agent. 
In the course of the opinion Judge McCabe said: 


“The only difference, therefore, between counsel on both sides as to 
this point, is that appellant’s counsel contend that a different relation 
between the parties than that provided in the contract may arise or be 
created by the act of one of the parties thereto without any new con- 
tract, or the modification of the old by mutual agreement of both. Such 
a doctrine is at variance with the plainest and most familiar elementary 
principles of the law of contracts. It is manifest that the contract fixes 
the relations between the parties thereto at every stage of the transactions 
provided for therein.” 


So here by the very terms of the contract the parties were bound by 
the rules applicable to principal and agent, and not by those to vendor 
and vendee, and, thus concluding, I find that the fund was the property 
of the insurance company and the only property right the (Mason Com- 
pany had in it, and which the trustee now takes, is the property right in 
the commissions provided for in the contract, which vary slightly, as 
will be seen by reference to it, according to the character and kind of 
policy issued, but which amount may be easily computed by the trustee, 
for the purpose of determining what part of this fund he is entitled to 
hold for the benefit of the estate and what part shall be paid over to the 
petitioner, 


It is further urged in support of the claim of the trustee that the 
insurance company by its own acts has created the relation of debtor and 
creditor, thus creating the relation of vendor and purchaser, by bringing 
its suit on the $4,000 note, which represents premiums collected by the 
Mason Company other than those here claimed; and it is also urged 
in this connection that, as the contract provided, “that all credits extended 
for the payment of premiums shall be at the sole risk of the general 
agents,” the fund here in dispute, by the acts of the parties and the terms 
of the contract, became the property of the Mason Company, and, now 
that bankruptcy has ensued, ipso facto, the property of the trustee. In 
my opinion such a statement refutes such a claim and answers the inquiry 
here presented, because the suit brought shows conclusively that the 
insurance company was endeavoring to collect what it considered was its 
property, and that it never treated the fund as the property of the 
Mason Company, to which it has always maintained that it had title, and 
the clear intendment of the clause of the contract above quoted simply 
shows that the “mutual understanding between the parties” was, to use 
the language of the court in the Hoover Case, supra, that, “instead of a 
strictly cash payment of premiums at the time of effecting insurance, a 
short credit would be given by the company to its agent and by it to 
the assured,” and if the Mason Company saw fit to extend credit to 
customers on the insurance company’s money, it, the Mason Company, 
must assume the risk as to whether the customers it saw fit to do busi- 
ness with were financially responsible, in view of the fact that by the 
very nature of the transactions the insurance company could not and 
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would not undertake to decide the question of financial responsibility of 
the Mason Company’s customers. 

In other words, assuming that the contract had not made any pro- 
vision for the extension of credit, and provided that the business should 
be strictly cash from assured to the Mason Company—from the Mason 
Company to the home office—could it be claimed with any seriousness 
that the cash premiums collected by the Mason Company were its prop- 
erty, to which it held title? The very statement compels a negative 
answer. So it seems very clear to me that, as the contract simply pro- 
vided a means for the very same transaction on a credit basis, the legal 
effect of the transaction was in no way changed and so the title to the 
premiums was in the insurance company, less what, under the contract, 
the Mason Company was entitled to deduct as a commission, and to this 
commission, and that only, the Mason Company had title, and this sum, 
and this only, is what passes to the trustee for the benefit of the estate. 

Therefore the order of the referee is modified, and an order may be 
entered providing for the payment of such an amount to the trustee as 
is represented by the commissions provided for in the contract, and the 
balance shall be paid by the trustee to the Massachusetts Bonding & 
Insurance Company, the petitioner herein, all in accordance with this 
opinion. 

Ordered accordingly. 


SUPREME COURT OF COLORADO. 


FINDING © 
v. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, LIMITED. 
(No. 8846.)* 


1. INSURANCE—POLICY—CONSTRUCTION—AMBIGUITY. 


Ambiguity in an insurance contract, whereby it is capable of two 
constructions, will be resolved against insurer and in favor of insured. 


(For other cases, see Insurance, Dec. Dig: § 146[3]-) 


2. INSURANCE—ELEVATOR LIABILITY POLICY—EXCEPTION 

—“REPAIRS.” 

Cleaning off paint preparatory to repainting is not “repairs,” mean- 
ing restoration to a sound state after decay, injury, dilapidation, or par- 
tial destruction, within an elevator liability policy, excepting from gen- 
eral liability injury in making repairs while the elevator is being used. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Repairs.) 


Error to District Court, Denver County; John H. Denison, Judge. 
Action by Charles A. Finding against the Ocean Accident & Guaran- 
tee Corporation, Limited. Judgment for defendant, and plaintiff brings 


error. Reversed. 


enn 
* Decision rendered, Dec. 2, 1918. Rehearing denied, Jan. 6, 1919. 
177 Pac. Rep. 142. 
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Hayt, Dawson & Wright, of Denver, for plaintiff in error. 
Julian G. Dickinson and Thomas E. Watters, both of Denver, for 
defendant in error. A 


Scott, J. This action is to recover upon an employer’s accident in- 
surance policy, designated as “an elevator liability policy,” issued by the 
defendant in error to the plaintiff in error, 

The complaint alleges that at a time within the life of said policy 
one of his employees, Henry Gitzen, while in an eievator well or hoist- 
way of an elevator upon the premises described in the policy, and to 
which said policy relates, sustained bodily injuries from which he im- 
mediately died; that due notice was served upon the defendant; that 
thereafter the widow of Gitzen brought suit and recovered judgment 
against the plaintiff in the sum of $5,000, which said judgment, after 
appeal and affirmance by the Court of Appeals (24 Colo. App. 38, 131 
Pac. 1042), the plaintiff paid. That said suit was defended by the 
defendant and through its counsel. 

This action was to recover from the insurance company the amount 
of said judgment, together with costs and expenses incurred. The cause 
was tried to the court without a jury and judgment rendered in favor of 
the defendant. 

The policy insured “against loss from common law or statutory lia- 
bility for damages on account of bodily injuries, fatal or non-fatal, acci- 
dentally suffered while this policy is in force, by any person or persons 
while in the car of any elevator mentioned in the schedule hereinafter 
contained, or in the elevator well or hoistway of same, or while entering 
upon or alighting from the elevator car. The foregoing general agree- 
ment is made subject to the following special agreements, which shall 
be construed as conditions.” 

The special agreement upon which the defendant relies as exempting 
it from liability under the policy is as follows: 

“This policy does not cover loss from liability for injuries caused 
wholly or in part by: (A) Any elevator while in charge of any person 
contrary to law or ordinance,.or any child under fifteen years of age; 
(B) any elevator so constructed that it cannot be started, stopped and 
controlled by a person riding on the same; (C) any person while making 
additions to, alterations in, or engaged in the construction, demolition 
or extraordinary repair of any such elevator or the building or structure 
in which it is contained; but ordinary repairs to any such elevator, its 
shaft or attachments, will be permitted provided no elevator shall be 
run or used while it or the shaft in which it is operated are undergoing 
~— repairs; (D) the explosion, collapse or rupture of any steam 

iler.” 

The testimony shows that Gitzen was on and cleaning the top of the 
elevator at the time of the accident; that he had been so working while 
the elevator had made many trips; that he was cleaning off the paint by 
using a fluid applied with a brush to soften the paint, and then scraping 
it with a knife. ; 

{1, 2] The only question at issue in the case is whether or not this 
work is to be construed as making repairs within the meaning of the 
special agreement or exception above quoted. In other words, we must 
construe the work which Gitzen was doing to mean repairs within the 
plain meaning of the language of the policy. 

It is a well-settled rule that in case of ambiguity in any of the 
clauses of an insurance contract, such ambiguity is to be resolved in 
favor of the assured and against the insurance company. It was said 
in Preferred Accident Ins. Co. v. Fielding, 35 Colo., 19, 83 Pac. 1013, 
9 Ann. Cas. 916: 

“It is now a well-recognized rule that where the terms of a policy 
of insurance are not clear or are capable of two constructions the one 
which is most favorable to the insured will be adopted.” 
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Certainly in this case the most that can be said in favor of defend- 
ant’s contention as to the clause under consideration is that it is capable 
of two constructions. 

This rule is founded upon the fact that the contract is prepared 
by the insurance company, and for such reason no presumptions are to 
be indulged which favor the company. 

It is likewise held that the general purpose of the contract is full 
indemnity, and this should not be defeated except by clear and unam- 
biguous limitations assented to by the parties. Guarantee Co. v. Me- 
chanics’ Savings Bank. 80 Fed. 766, 26 C. C. A. 146, 

Elaborating and citing authorities upon the rule of construction in 
case of insurance contracts, it is said, in Provident Life Assurance So- 
ciety v. Cannon, 103 Ill. App. 534: 

“The construction of a contract for insurance as well as of other 
contracts is for.the court. In the interpretation of a contract, the pur- 
pose of the transaction between the parties must be rightly apprehended 
and the contract be so construed as to effect that purpose, if it be possi- 
ble so to do, by giving to the language of the contract, as a whole, any 
reasonable meaning. In Phillips on Insurance at section 124, it is said: 
‘The predominant intention of the parties in a contract of insurance is 
indemnity, and this intention is to be kept in view and favored in putting 
a construction upon the policy.’ 

“In 1 May on Insurance (3d Ed.) § 174, it is said: ‘Having indem- 
nity for its object, the contract is to be construed liberally to that end, 
and it is presumably the intention of the insurer that the insured shall 
understand that in case of loss he is to be protected to the full extent 
which any fair interpretation will give. * * * Conditions and provisos 
will be strictly construed against the insurers because they have for 
their object to limit the scope and defeat the purpose of the principal 
contract.’ 

“In Wood on Fire Insurance, at section 59, it is said: ‘It is the duty 
of the insurer to clothe the contract in language so plain and clear that 
the insured cannot be mistaken or misled. * * * Having the power to 
impose conditions, and being the party who draws the contract, he must 
see to it that all conditions are plain, easily understood, and free from 
ambiguity. * * * Failing to employ a clear and definite form of 
expression, the benefit of all doubts will be resolved in favor of the 
assured. * * * 

“In 1 Wood (2d Ed.) page 145: ‘If there is any doubt, in view of 
the general tenor of the instrument of writing, whether the words used 
therein are to be taken in an enlarged or restricted sense, all things 
being equal, that construction should be taken which is most beneficial 
to the promisee. This rule of construction is especially applicable to 
the construction of policies of insurance.’” 

It will be seen from the authorities cited that words used in such 
contracts must be construed as being used in the scope of their ordinary 
and accepted meaning. In this sense, cleaning or scraping off an old 
coat of paint, or even painting itself, is in no sense synonymous with 
repairing. 

Webster defines the word “repair” in the sense here used, as “to 
restore to a sound or good state after decay, injury, dilapidation, or 
partial destruction, as to repair a house, a road, a shoe.” 

The word has been defined by courts and law writers as: 

“A noun, a restoration to a sound state of what had gone into partial 
decay or dilapidation, or bettering what had been destroyed in part; 
restoration to a sound, a good or complete state after decay, injury, 
dilapidation, or partial destruction; restoration to a sound or good state 
after decay, waste, injury, or partial destruction; supply of loss; repara- 
tion; supply of lgss; restoration after dilapidation. As a verb, to mend, 
to restore to a sound state what has been partially destroyed, to make 
good an existing thing; to restore to a sound or good condition, after 
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injury or partial destruction; to restore to a sound or good state after 
decay, injury, dilapidation, or partial destruction; to replace or remake; 
to restore what has been impaired or injured; to restore to a sound 
state; to mend or refit; to mend, add to, or make over.” 34 Cyc. 1336. 

No authority is cited, and we know of none, where the words clean- 
ing, scraping preparatory for painting, or even painting itself, has been 
construed as within the term “repairs.” There are, however, authorities 
to the contrary, 

In the English case of Wood v. Walsh, 1899, 1 Q. B. Division 1009, 
where the question was directly involved as to whether a workman en- 
gaged in painting a house was at a work of repair, it was said: 

“In other words, is painting the outside of a house to be considered 
as construction or repair within the ordinary meaning of those words? 
It is certainly not a work of construction; and, speaking for myself, I 
should certainly think that neither construction nor repair of a house 
could mean merely outside painting. The arbiter has found in the present 
case that nothing was being done to the house but preparation for paint- 
ing and the actual painting. Would any one using language in its ordi- 
nary sense call painting the repairing of his house? If the Legislature 
desired to bring this class of employment, which is a very well-known 
one, within the purview of the act, they would have done so in clear and 
unmistakable terms, instead of using language which, if given its ordi- 
nary meaning, operates to exclude it. The words ‘constructed or re- 
paired’ mean some work relating to the structure of the building. On 
this point, I think that the true construction of the section is that repair 
does not include painting.” 

The question is quite comprehensively discussed in the case of Smith 
v. German Insurance Co., 107 Mich. 270, 65 N. W. 236, 30 L. R. A, 368. 
The provision in’ the policy there involved was that the insured was 
bound to obtain the indorsement of the company permitting repairs. It 
was there held that repairs require the services of a mechanic, while the 
painting of a building does not. It was said: 

“Webster defines the word ‘mechanic’ as ‘one skilled or employed 
in shaping and uniting materials, as wood, metal, etc., into any kind of 
structure, machine, or other object requiring the use of tools or instru- 
ments. The American Encyclopedic Dictionary defines the term as ‘one 
who is employed or skilled in the construction of materials, as wood, 
metal, etc., into any kind of structure or machine; one who is skilled in 
the use of tools or instruments; or who follows a mechanical trade for 
his living.’ In Anderson’s Law Dictionary the term is defined as ‘a work- 
man employed in shaping and uniting materials, such as wood or metal, 
into some kind of structure, machine, or other object requiring the use 
of tools.” In Crabb’s English Synonyms the distinction between a me- 
chanic and a painter is drawn as follows: “The mechanic is that species 
of artisan who works at arts purely mechanical, in distinction from those 
which contribute to the completion and embellishment of any objects. 
On this ground a shoemaker is a mechanic, but a common painter is a 
simple artisan.’ It is apparent that the common acceptance of the term 
‘mechanic’ does not include painters, -and that painting was not intended 
by the terms of this policy to be included in those repairs which required 
the assent of the company to be indorsed upon the policy.” 

It is apparent that, under the rules of construction applicable to in- 
surance contracts as above stated, we cannot say that the special agree- 
ment relied on avoids the general indemnity under the policy, without 
doing violence to the generally accepted meaning of the words used in 
such special agreement. 

The indemnity provision in the contract is broad, sweeping, and stated 
in language that cannot be misunderstood. There is no good reason 
why the exception. or special agreements with which it is hedged about 
should not be written in language with equally explicit meaning, and 
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with equal freedom from the necessity of interpretation or construction 
by a court. , 

The purchaser of an insurance policy is required to do no more 
than to read its provisions in the light of the ordinarily accepted mean- 
ing of its words and terms. : 

The law does not look with favor upon exceptions to the plain pro- 
vision of indemnity, couched in language of doubtful and uncertain 
meaning, and courts will not supply by implication a meaning to such 
an exception, not clearly and unmistakably expressed by its terms. 

The prayer of the complaint seeks to recover certain sums incurred 
in the former litigation and otherwise. We think the amount to be 
recovered in this case is the sum of $5,000, together with interest at the 
lawful rate from the date of payment thereof, to wit, June 27, 1913, by 
the plaintiff with costs, and the trial court is directed to enter judgment 
accordingly. 

The judgment is reversed. 

Hill, C. J., and Garrigues, J., concur. 


COURT OF APPEALS OF KENTUCKY. 


FIDELITY & DEPOSIT CO. 
v. 
KANE, Special Banking Com’r.* 


1. INSURANCE—FIDELITY INSURANCE—REPRESENTATIONS. 

Under Ky. St. § 639, representation by bank, in application for bond 
to indemnify it against dishonesty of cashier, that books, accounts, securi- 
ties, etc., would be examined and checked once each week, was a promis- 
sory representation, and a substantial compliance therewith, using that 
degree of care which ordinarily prudent directors similarly situated 
would use, was all that was necessary, although designated a condition 
precedent in the application. 


(For other cases, see Insurance, Dec. Dig. § 332[2].) 


2. INSURANCE—FIDELITY INSURANCE—MATERIAL REPRE- 
SENTATIONS. 


Representation by bank, in application for bond indemnifying it 
against dishonesty of cashier, that cashier had always theretofore faith- 
fully, honestly, and punctually accounted for all money under his control, 
was material to the risk, under Ky. St. § 639 


(For other cases, see Insurance, Dec. Dig. § 285.) 


3. INSURANCE—FIDELITY INSURANCE—FRAUDULENT REP- 

RESENTATIONS. 

If an employer makes a false answer about a matter material to the 
risk in an application for fidelity insurance knowingly, or not knowing 
whether or not it is true, and without having used due diligence and 
precaution to learn the truth, and the answer is relied on and induces 
the execution of the bond, no recovery can be had upon it. 


(For other cases, see Insurance, Dec. Dig. § 285.) 


* Decision rendered, Dec. 20, 1918. 206 S. W. Rep. 888. 
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Appeal from Circuit Court, Cerlisle County. 

Action by John E. Kane, Special ‘Banking Commissioner, against the 
Fidelity & Deposit Company and another. From a judgment for plain- 
tiff, the named defendant appeals. Reversed and remanded. 


W. A. Berry and Jess F. Nichols, both of Paducah, for appellant. 
John E. Kane, of Bardwell, for appellee. 


Hurt, J. In 1905 the American Bonding Company became the surety 
of R. J. Young, in a bond executed by him to.the People’s Bank, at 
Bardwell, and by which the bonding company insured the bank against 
any loss which it might suffer from-larceny or embezzlement at the hands 
of Young, who was then an employé of the bank as its cashier, between 
the Ist day of July, 1905, and the Ist day of July, 1906. The bond, how- 
ever, provided that it should not lapse, at the end of the year, if it was 
continued in force by a renewal receipt executed by the bonding com- 
pany, which would continue it in force during the term of the renewal. 
The bond was kept in force during each year thereafter, until the Ist 
day of July, 1913, by the execution to the bank of a renewal receipt by 
the bonding company, before or at the termination of each year. To 
induce the bonding company to execute the bond, the bank, by its presi- 
dent, executed and delivered a paper, containing certain representations, 
in regard to the character and fidelity of Young. Among other repre- 
sentations made by the bank was one which was contained in the fol- 
lowing question and answer: 

“Q. In casé of applicant handling cash or securities, how often will 
the same be examined and compared with the books, accounts, and 
vouchers, and by whom? A. Once each week, by the bank directors.” 

The statement containing the representations also contained the 
following : 

“It is agreed that the above answers are to be taken as conditions 
precedent, and as the basis of the said bond applied for, and of any 
renewal or continuance or substitution of or for the same, that may be 
issued by American Bonding Company of. Baltimore to the undersigned 
upon the person above named.” 

The bond provided that the representations made by the bank were 
warranted to be true, and that it was executed upon that condition. 
Another condition was that the surety’s liability should cease, immedi- 
ately after the discovery by the bank of any default by Young, as to any 
subsequent act of defalcation, and that a claim on account of a defalca- 
tion by him should be presented to the surety within 6 months, and 
that a suit or proceeding against the surety should not be brought after 
305 days should have passed from the date upon which the surety’s 
responsibility for the further acts of Young ceased. 

Previous to the renewal of the bond by the American Bonding Com- 
pany, each year, and for the purpose of inducing it to renew the bond, 
the bank executed and delivered to it a statement in writing, as follows: 

“To the American Bonding Company of Baltimore: This is to cer- 
tify that, since the issue of the above-bond, R. J. Young, hereinafter 
called employé, has faithfully, honestly, and punctually accounted for all 
money and property in said employé’s control or custody, as my or our 
employé, has always had proper funds or securities on hand, and is not 
now in default as such employé.” 

Between July, 1912, and the Ist of July, 1913, the appellant, Fidelity 
& Deposit Company of Maryland, took over the business and contracts 
of the American Bonding Company, and as an inducement to the appel- 
lant to insure the bank Against any losses, by reason of dishonesty of 
Young as its cashier, its president executed and delivered to the appellant 
the following writing, which accompanied the application of Young: 


“Employer’s Certificate. 
“It is agreed that the information previously furnished by the under- 
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signed to the American Bonding Company of Baltimore, Maryland, re- 
garding the above-named employé, his duties and employment, and the 
supervision exercised over the work and acts of the employé, shall be 
warranties, and shall constitute the basis of and form part of the bond, 
or any continuation or continuations thereof, that may be issued by the 
Fidelity & Deposit Company of Maryland, to the undersigned, in behalf 
of the employé, whose application appears above.” 

“As employer, the undersigned certifies and warrants that the em- 
ployé has always faithfully, honestly, and punctually accounted for all 
money and property in his custody or under his control, and has per- 
formed his duties in an acceptable and satisfactory manner. We know 
of nothing in his habits affecting unfavorably his title to confidence, 
and we know of no reason why a guarantee bond in his behalf should 
not be issued.” 

Upon the above representations, together with the premium paid, the 
appellant became the surety of Young to the bank in a bond which 
insured it against any pecuniary loss, which it might suffer from any 
“dishonest act or acts” committed by Young, in the performance of his 
duties, as cashier for the bank, between the Ist day of July, 1913, and 
the Ist day of July, 1914, and also against any loss suffered from the 
dishonesty of Young, during the term of the bond and its renewals, 
which were executed by the American Bonding Company. The bond, 
among other conditions, provided that the bank, upon becoming aware of 
the commission of any act by Young which could be made a basis of a 
claim under the bond, should immediately give the surety notice of it in 
writing, and within 90 days make out and present its claim for the loss, 
and that unless fhe notice was given immediately, and the claim pre- 
sented, as above stated, the bond should be and become void, as to any 
then existing or future liabilities. It was also provided that there should 
be no liability on the bond for any dishonest act of Young, committed 
by him after the bank should become aware of his having committed an 
act, which would be a basis for a claim under the bond, and that there 
should be no liability, for any claim filed with surety, after 6 months 
from the expiration of the bond. 

About the Ist of May, 1914, the bank became unable to longer con- 
tinue in business, and was closed, and placed in the hands of the banking 
commissioner, for the winding up of its business and the distribution 
of its assets. 

The special banking commissioner, having the matters of the bank 
in hand, instituted this suit against the cashier and his surety, the appel- 
lant, to recover for the pecuniary losses sustained by the bank from 
dishonest acts of the cashier, during the term of the bond and that of 
the bond executed by the American Bonding Company, to the extent of 
the penalty of the bond, which was $5,000. The action was transferred 
to the equity side of the docket, and prepared and tried as an equitable 
action, and resulted in a judgment against the obligors in the bond, to 
the full amount of the penalty of the bond, and from this judgment the 
* Fidelity & Deposit Company has appealed, 

It is insisted that the judgment should have been in favor of appel- 
lant because: 

(1) The directors of the bank failed to examine the cash and 
securities, and compare them with the books, accounts, and vouchers, 
once each week, as the bank represented that it would do, as an induce- 
ment for the execution of the bond. 

(2) To procure the execution of the bonds, the bank falsely repre- 
sented that the cashier had always theretofore faithfully, honestly, and 
unctually accounted for all money and property in his custody or under 
his control, and performed his duties in an acceptable and satisfactory 
manner, and that it knew nothing in his habits which would unfavorably 
affect his title to confidence, and knew of no reason why a guaranty bond 
should not be executed in his behalf. 
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(3) That when the officers and directors of the bank became aware 
of the commission of dishonest acts by Young, which were the subject 
of a claim under the bond, they failed to give appellant notice of it, and 
failed to make any claim within 90 days. 

(a) The dishonest acts, upon which the action is based, and upon 
which the appellee relies as a breach of the bond, which covered the acts 
of the cashier from July 1, 1913, until July 1, 1914, were overdrafts, 
which the cashier allowed certain of the bank’s depositors to make, and 
all of which amounted to the sum of several thousand dollars at the time 
the bank went into liquidation. The claim that there was any breach of 
the bond executed by the American Bonding Company, which was re- 
newed by appellant, seems to have been abandoned. It further appears 
to be conceded that the overdrafts made by the depositors during the 
term of the bond executed by the Fidelity & Deposit Company exceeded 
the penalty in the bond. Hence it is only necessary to consider whether 
there was a breach of the latter bond, and, if so, whether the appellee 
is entitled to recover the penalty provided for in it. An overdraft per- 
mitted by the cashier of a bank, with the consent or by the direction of 
the directors of the bank, does not seem to be an act of dishonesty on 
the part of the cashier, but in the instant case itis contended that the 
overdrafts were permitted by the cashier, contrary to the express direc- 
tions of the officers and directors, and were concealed from them by the 
cashier. The evidence shows, without dispute, that one Samms, who 
seems to have been the chief offender in that regard, had been a cus- 
tomer of the bank since the year 1903, and from that time, until the 
failure of the bank, his account had been overdrawn miany times, and 
practically all of the time. A discount committee, which was composed 
of certain of the directors, assembled at the bank’s office on nearly every 
Saturday afternoon for several years previous to the failure of the bank, 
and on all of these occasions they were informed by the cashier of a 
certain number of overdrafts by depositors, in various sums and amounts. 
The members of this committee testify that on these occasions they 
would direct the cashier to collect the overdrafts, and not to permit them 
any more; but the same condition would exist regularly at each meeting 
of the committee, and the cashier continued to be retained in his posi- 
tion, and no report was ever made to his surety on account of the over- 
drafts, nor claim filed for same. The first examination made of the bank 
by the examiner for the state, after that office was created, and which 
was previous to the execution of the bond of July 1, 1913, the examiner 
found and reported to the president and directors personally that the 
cashier had permitted overdrafts, in favor of various persons, in the 
sum of about $8,000. At each of two examinations, made by the exam- 
iner thereafter, he found and reported to the president and directors 
other overdrafts, which the cashier had permitted. The president testi- 
fies that, after the report to him and the directors of the first examina- 
tion made by the state examiner, he made an investigation of the books, 
and hunted out the overdrafts, and caused them to be collected. All of 
these overdrafts. were permitted by the cashier, according to the presi- 
dent and directors, without their consent and against their express 
directions. Hence whatever dishonest act or acts were committed by 
the cashier, in permitting these overdrafts, they were well known to 
the president and directors of the bank, 


After the creation of the office of state bank examiner, and to con- 
ceal such overdrafts as might exist from him, at the times of his visits, 
the cashier adopted a plan of keeping two ledgers, in which to keep the 
accounts of the depositors. When the account of a depositor would 
show a considerable overdraft, the account would _be transferred to 
what is called, in the evidence, the “small ledger,’ and a. new account 
opened with the depositor in the larger book. Certain accounts, against 
which there was no checking, would also be transferred to small book, so 
as to make it appear that the bank’s condition was solvent. The “small 
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ledger” was kept in the vault of the bank, and the president and directors 
claim that they did not know of its existence, though it does not appear 
that they ever made any examination of the books of the bank at any 
time. A bookkeeper of the bank, who was engaged therein for several 
months during the year 1913, claims to have found the “small ledger” 
behind a box in the vault, and thereafter he made entries upon it, by 
the direction of the cashier, during the remainder of the time he was 
engaged in the bank, and hence must have frequently had it upon his 
desk. The president of the bank was in the bank nearly every day, and 
after finding the “small ledger” the bookkeeper called the president’s 
attention to it. The president thereafter called in two or more of the 
directors and asked the cashier to explain to them the facts in regard to 
the “small ledger.” The cashier explained that, when a leaf in the large 
ledger had been filled, it was taken out and placed in the smaller one, 
and that everything was all right. No examination or attempt to examine 
its contents, or of the other ledger, at that time was made, and the 
explanation of the cashier was treated as satisfactory. In November, 
1913, the account of Samms, as shown upon the large ledger, was over- 
drawn over $2,000, when the account was “dropped” and a new one 
opened with him. About April, 1914, the president’s attention was called 
to certain ovedrafts made by Samms, which were over $2,000, and the 
president made preparations to attempt to collect it by legal process, 
when Samms voluntarily paid to the bank the sum which was proposed 
to be attached. After the bank was closed, it was found that the over- 
drafts made by Samms amounted to over $7,000. A judgment was 
secured against Samms for the amount, and a return upon an execution 
of fieri facias against him that no property could be found out of which 
to satisfy it, or any part of it. 


[1] (b) The execution of a bond to indemnify an employer against 
the dishonesty of his employé is denominated fidelity insurance, and 
section 639, Ky. Stat., has been consistently held to apply to an applica- 
tion for such a bond. The purpose of that statute was to prevent an 
insured from losing the benefits of his insurance, because of either a 
representation or warranty which was not fraudulent or material to the 
risk. The statute requires “all statements and descriptions” in any appli- 
cation for a policy of insurance to be held and construed to be repre- 
sentations, and not warranties. Any misrepresentations made in the 
application will not defeat a recovery upon the policy, unless they are 
material or fraudulent. The representation made in the application to 
the American Bonding Company, and which was agreed should be con- 
sidered in the application for the bond executed by the Fidelity & Deposit 
Company, contained the undertaking that, if the cashier handled cash or 
securities, the cash and securities would be examined and compared with 
the books, accounts, and vouchers once each week by the directors of the 
bank. The cashier handled all the cash and securities. This representa- 
tion is what is termed a promissory representation, and is an assurance 
to the insurer of the degree of supervision which the insured will take 
over the duties intrusted to the employé, and his opportunities to commit 
the acts against which the employer is to be indemnified. A failure to 
strictly eomply with a representation does not prevent a recovery upon 
the bond; a substantial compliance is sufficient. 1 May on Insurance, 
§§184, 186. To prevent a recovery upon the bond, in the instant case, 
upon the ground that the bank had not complied with the promissory 
representation above stated, it would be necessary to show that the 
directors failed to substantially comply with the promise, or failed to 
use ordinary care in examining the books, accounts, vouchers, moneys, 
and securities of the bank. The degree of care required by the directors 
is that degree of care which ordinarily prudent directors, similarly 
situated, would use under similar circumstances. U. S. Fidelity & Guar- 
anty Co. v. Citizens’ National Bank, 147 Ky. 285, 143 S. W. 997; U. S. 
Fidelity Guaranty Co. v. Foster Deposit Bank, 148 Ky. 782, 147 S. W. 406; 
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Fidelity & Guaranty Co, v. Western Bank, 94 S. W. 3, 29 Ky. Law Rep. 
639; Employers’ Liability Assur. Corp. v. Stanley Deposit Bank, 149 Ky. 
735, 149 S. W. 1025. If the directors failed to substantially comply with 
the representation to examine the securities and moneys, and compare 
them with the vouchers, accounts, and books, and did not exercise the 
care required in the examination, no recovery upon the bond should be 
had, The examinations made, which were not once in each week as 
represented, unless the actions of the discount committee could be held to 
be substantially a compliance with the promise by the directors, consisted 
of an examination of the notes held by the bank. No count of the cash 
on hand was ever made by any officer or director, either during or before 
the term of the bond sued on. No examination of the checks given b 

depositors upon the bank was ever made, nor comparison of them wit 

the accounts, nor any comparison of the money or securities with the 
accounts or checks, was ever made. A statement of the condition of the 
bank was, on the occasions of the meetings of the discount committee, 
and on the meetings of the directors, presented by the cashier, which 
consisted of a statement of the gross amount of the assets and lia- 
bilities of the bank, which was looked at by the directors. 
This was merely taking the word of the cashier, and did not amount to 
an examination, nor an attempt at an examination. There is no question 
of the exercise of ordinary care in the examinations, when really no 
attempt at an examination was ever made by. the directors. Although 
the directors were persons not skillful in the keeping of books, this does 
not excuse them from failing, in good faith, to attempt to make the 
examinations, and it is difficult to see how such a want of knowledge 
of bookeeping could exist, with the directors of a bank, that 
they could not tell, by weekly examinations, when an account 
was overdrawn, when the books showed same to exist. The president of 
the bank shows, by his testimony, that when informed by the examiner 
that overdrafts existed, that he was capable of looking into the books 
and discovering them, as he testifies that he did so. 


[2, 3] (c) The representation made in the application to the Fidelity 
& Deposit Company to execute the bond, which covered the last year of 
the cashier’s services, to the effect that the cashier had always thereto- 
fore faithfully, honestly, and punctually accounted for all money and 
property in his custody or under his control, and had performed his 
duties in an acceptable and satisfactory manner, and that the president 
of the bank knew of nothing in his habits affecting unfavorably his title 
to confidence,*and knew of no reason why a guaranty bond, in his behalf, 
should not be issued, was a statement relative to present and past facts. 
When this statement was subscribed, and designed to induce the appellant 
to become the surety of the cashier, and thereby insure his honesty, the 
president, who signed it, and all of the directors, knew that the cashier 
had, repeatedly and continually permitted the depositors to make over- 
drafts without their consent, and contrary to their express directions, 
In fact, they had been informed of his habit in this regard every week 
for several years, and at the first examination by the examiner, as before 
stated, they had been informed that the cashier had permitted overdrafts 
in the sum of several thousand dollars, and had found same to be true. 
Hence, if the act of the cashier in permitting an overdraft was a dis- 
honest one, as is contended, the conclusion cannot be escaped that the 
president, when he signed the above statement to induce the execution 
of the bond, knew that the statement was untrue. The best that can 
be said for him is, as he says himself, that he signed the representations 
without troubling himself to find out what was in it. It is scarcely 
believable that the appellant would have executed the bond, if the presi- 
dent and directors had given to it the information they then possessed to 
the effect that the cashier had theretofore, for years, contrary to their 
wishes and directions, permitted, in the language of the president, “Tom, 
Dick, Harry and the Devil” to make overdrafts upon the bank. The 
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question of good faith does not enter into the consideration of this rep- 
resentation, as the president proves that he knew the statement to be 
false. As to a fraudulent representation, in an application for fidelity 
insurance, if an employer makes a false answer knowingly, about a 
matter material to the risk, and the answer is relied upon and induces 
the execution of the bond, it is fatal to a recovery upon it. If an em- 
ployer makes a false answer, not knowing whether or not it is true, 
and without having used due diligence and precaution to learn the truth, 
such an answer is fraudulent, and will likewise defeat a recovery, when 
the answer is relied upon by the insurer. American Bonding Co. v. Bal- 
lard County Bank, 165 Ky. 63, 176 S. W. 368; Bank of Hardinsburg & 
Trust Co. v. American Bonding Co., 153 Ky. 579, 156 S. W. 394; U.S. F. 
& G. Co. v. Foster Deposit Bank, 148 Ky. 776, 147 S. W. 406; Graves v. 
Lebanon National Bank, 73 Ky. (10 Bush) 23, 19 Am. Rep. 50; U. S. F. 
Ag Co. v. Blackly, etc., 117 Ky. 127, 77 S. W. 709, 25 Ky. Law Rep. 
1271. 

For the reasons indicated, the judgment is reversed, and cause re- 
manded, for proceedings not inconsistent with this opinion, 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


SCHULMAN & STEINBERG, Inc., 
v. 


HARTFORD ACCIDENT & INDEMNITY CO. 


1. INSURANCE—APPLICATION—WARRANTIES. 


Whether insured made false warranties, in its application, that it had 
not applied for and been refused insurance in other companies, is vital 
issue in action on burglary policy. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

. 

Appeal from City Court of New York, Trial Term. 

Action by Schulman & Steinberg, Incorporated, against the Hart- 
ford Accident & Indemnity Company. From a judgment on a verdict 
for plaintiff, defendant appeals. Reversed, and new trial ordered. 


Argued December term, 1918, before Guy, Bijur, and Delehanty, JJ. 


Joseph L. Prager, of New York City (Joseph L. Prager and I. Mau- 
rice Wormser, both of New York City, of counsel), for appellant. 
' Kugel & Saxe, of New York City (Simon H. Kugel, of New York 
City, of counsel), for respondent. 


Guy, J. [1, 2] Plaintiff's recovery is upon a policy issued by de- 
fendant, insuring plaintiff against loss through burglary.  __ 

Appellant pleaded as a defense that, contrary to plaintiff’s warranty, 
it had applied for and been refused burglary insurance by other com- 
panies. To establish its defense, defendant called on Ganz, plaintiff's 
broker, and he testified he never made any application direct to any 
company for burglary insurance, but that in July, 1915, he made applica- 
Neer kee er a eee etna 


*Decision rendered, January 2, 1919. 173 N. Y. Supp. 448. 
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tion for a burglary policy to Bartow & Wood, agents of the New Amster- 
dam Casualty Company, and that that application was not declined; also 
that he made application in 1916 to said agents for burglary insurance 
for plaintiff and received the policies. Defendant then tried to show 
by one or more witnesses that plaintiff, prior to the date of the policy, 
had applied for burglary insurance, and that his application had been 
declined; but the court, apparently on the ground that defendant could 
not contradict the testimony of its witness Ganz, excluded the evidence. 

The ruling is erroneous. The issue was a vital one (Wolowitch v. 
National Surety Co., 152 App. Div. 14, 136 N. Y. Supp. 793), and Ganz’s 
denial that plaintiff's prior application had been rejected did not prevent 
the defendant from proving the true facts in that regard by other wit- 
nesses (Coulter v. American M. Ex, Co., 56 N. Y. 585). 

Judgment reversed, and a new trial ordered, with costs to appellant 
to abide the event. All concur. 


h 
——__ 


HOPKINS v. LANCASTER, State Treasurer, et al. (No. 228.)* 
(U. S. District Court, N. D. Alabama, N. D. at Montgomery.) 


2. INSURANCE—STATUTORY RECEIVERS—POWERS. 

A statutory receiver of an Illinois insurance company is, under the 
laws of that state, invested with the title to all the assets of the com- 
pany, wherever situated. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


In Equity. Suit by James S. Hopkins, as receiver of the Illinois 
Surety Company, against W. L. Lancaster, as Treasurer of the State 
of Alabama, and others, in which Meyer & Goldman intervened. Decree 
for complainant. 


A. J. Hopkins, of Chicago, IIl., and M. M. Ullman, of Birmingham, 
Ala., for plaintiff. 

E. S. Thigpen, Asst. Atty. Gen., of Montgomery, Ala., for defendant. 

Steiner, Crum & Weil, of Montgomery, Ala., for interveners. 


* Decision rendered, July 30, 1918. 254 Fed. Rep. 190. 


ee 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited, of 
London, England, v. INDUSTRIAL ACCIDENT COMMISSION 
OF CALIFORNIA et al—ATNA LIFE INS. CO. v. SAME. 
OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, 
v. SAME. (L. A, 5732, 5739, 5740.)* 


(Supreme Court of California.) 


6. INSURANCE—WORKMEN’S COMPENSATION—ACCIDENT IN- 
SURANCE—AMENDMENT OF POLICY. 


Where a policy protecting an employer under the Workmen’s Com- 


* Decision rendered, Dec. 24, 1918. Rehearing denied, Jan. 23, 1919. 
177 Pac. Rep. 273. 
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pensation Law fails because of mutual mistake to express the intent of the 
parties, it may by mutual consent be corrected, even after the happening 
of an accident covered thereby, in the absence of estoppel, and if not 
done so as to defeat an employé’s right to compensation. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


In Bank. 

Proceedings under the Workmen’s Compensation Law by Ellen R. 
Coulter, claimant, to recover for the death of J. A. Coulter, employé, 
opposed by the Employers’ Liability Assurance Corporation, Limited, of 
London, England, the AZtna Life Insurance Company, a corporation, ‘and 
the Ocean Accident & Guarantee Corporation, Limited. An award was 
made in claimant’s favor by the Industrial Accident Commission, and the 
insurance carriers petition separately for writs of review. Award against 
Etna Life Insurance Company and the Employers’ Liability Assurance 
Corporation, Limited, of London, England, affirmed, and award against 
the Ocean Accident & Guarantee Corporation, Limited, annulled. 


Willis I. Morrison and C. La V, Larzelere, both of Los Angeles, for 
eneney Ocean Accident & Guarantee Corporation, Limited. 
Haas & Dunnigan, of Los Angeles, for petitioner Employers’ Liability 
Assur. Corporation, Limited, of London, England. 
Henshaw, Black & Goldberg, of San Francisco, for petitioner tna 
Life Ins. Co. 
Christopher M. Bradley, of San Francisco, for respondents. 


McDONALD, Ins. Com’r, v. A TNA INDEMNITY CO-* 
(Supreme Court of Errors of Connecticut.) 


1, INSURANCE—SPECIAL FUND—EXPENSES. 

Sum on deposit with state treasurer in trust for policy holders, under 
Gen. St. 1902, § 3607, having been administered by receiver of insolvent 
company in accordance with section 3611, and having as a result of care 
and management of receiver increased greatly at the expense of the gen- 
eral assets of the company, the policy holders should contribute their fair 
proportion of the expenses. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


3. INSURANCE—LIQUIDATION—APPORTIONING EXPENSES. 

Where no accurate bookkeeping allotment of liquidating expenses of 
receiver of company was practicable or made, apportionment of expenses 
between policy holders’ special trust fund and the general assets in pro- 
portion to’ amount of such funds in hands of the receiver on date when 
order took effect held proper. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Superior Court, Hartford County; Edwin B. Gager, 
Judge. 

Proceeding by Theodore H. McDonald, Insurance Commissioner, 
against the A‘tna Indemnity Company. The superior court granted the 
application of the receiver for an order fixing the amount to be trans- 


- * Decision rendered, Dec. 17, 1918. 105 Atl. Rep. 331. 
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ferred from a special fund to the general assets of the company, and 
the National Surety Company and A. J. Brandenstein, for policy holders, 
appeal. No error. 


Albert H. Barclay, of New Haven, for appellants. 

J. Birney Tuttle, of New Haven, for appellee receiver. 

Harrison Hewitt, of New Haven, for appellees certain general 
creditors. 


STATE ex rel. LONDON & LANCASHIRE INDEMNITY CO. OF 
AMERICA v. DISTRICT COURT OF HENNEPIN COUNTY 
et al. (No. 21156.)* 


(Supreme Court of Minnesota.) 


3. INSURANCE—CONSTRUCTION OF INDEMNITY—EMPLOYE 
TRAVELING OUTSIDE OF STATE. 


The indemnity policy issued by the relator covered an employé of 
the insured traveling in its service though outside the state. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Jud Certiorari from District Court, Hennepin County; ‘William E. Hale, 
udge. 

Certiorari by the State, on the relation of the London & Lancashire 
Indemnity Company of America, against the District Court of Hennepin 
County and others to review a judgment of that court, awarding com- 
pensation, under the Workmen’s Compensation Act, for the death of 
Thomas H. Chambers. Affirmed. 


John F, Bernhagen, of Minneapolis, for relator.’ 
McNamara & Waters, of St. Paul, and H. V. Mercer & Co., of 
Minneapolis, for respondents. 


— rendered, Jan. 3, 1919. 170 N. W. Rep. 218. Syllabus by the 
ourt, 
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EMPIRE DEVELOPMENT CO. et al. v. TITLE GUARANTEE & 
TRUST CO.* 


(Court of Appeals of New York.) 


2. INSURANCE—FIRE INSURANCE—VALUED POLICY. 


_ Fire policy, though ordinarily a contract of indemnity, may be 
written as a valued policy, and when so written, in absence of fraud, the 
amount of loss is immaterial. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


3. INSURANCE—MARINE INSURANCE—VALUED POLICY. 

A marine policy, though ordinarily a contract of indemnity, may be 
written as a valued policy, and when so written, in absence of fraud, the 
amount of loss is immaterial. 


(For other cases, see Insurance, Dec. Dig. § 475.) 


4. INSURANCE—LIFE POLICIES—VALUED POLICIES. 
All life policies are substantially valued policies. 
(For other cases, see Insurance, Dec. Dig. § 515.) 


5. INSURANCE—LIFE INSURANCE—CREDITOR OF INSURED. 


A creditor whose debt has been paid after he has obtained a policy 
on debtor’s life may still recover. 


(For other cases, see Insurance, Dec. Dig. § 591.) 


6. INSURANCE—CONTRACT—LOSS. 


Parties to insurance contract may define loss to be covered, provided 
contract is made in good faith, and not merely to cover wager. 


(For other cases, see Insurance, Dec. Dig. § 119.) 


7. INSURANCE—TITLE INSURANCE—“LOSS OR DAMAGE.” 


Title insurance policy insuring against “loss or damage” by reason of 
defective title or incumbrance upon property, issued by company author- 
ized under Insurance Law, § 170, to issue such policy, held to cover loss 
to insured by reason of assessment constituting lien on property at time 
policy was issued, not listed in schedule of exceptions, although insured, 
by terms of contract of purchase and deed whereby it acquired the prop- 
erty, bound itself to pay assessments becoming a lien after a certain 
date, which date was prior to time the assessment in question became a 
lien, and although insured had knowledge of lien when policy was issued. 


(For other cases, see Insurance, Dec. Dig. § 426%.) 


8. INSURANCE—REFORMATION OF POLICY—ASSESSMENT. 
_Where particular assessment was not excepted from title insurance 
policy because of insured’s promise to pay assessment and have it can- 
celed, insurer was entitled to reformation of policy to relieve it from the 
obligation to pay such assessment. 
(For other cases, see Insurance, Dec. Dig. § 143{[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 
Action by the Empire Development Company and another against 
Title Guarantee & Trust Company. From judgment of Appellate Divi- 


* Decision rendered, Dec. 10, 1918. 121 N. E. Rep. 468. 
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sion (171 App. Div. 116, 157 N. Y. Supp. 68) reversing judgment for 
plaintiffs, and dismissing complaint, plaintiffs appeal. Reversed, and 
new trial ordered. 


J. H. Banton, of New York City, for appellants. 
Harold Swain, of New York City, for respondent. 


GUILFORD LUMBER MFG. CO. et al. v. JOHNSON et al. (No. 393.)* 
(Supreme Court of North Carolina.) 


6. INSURANCE—PROVISION LIMITING LIABILITY—VALIDITY. 


Revisal 1905, § 4809, providing that no company or order shall make 
any condition in its insurance contract limiting time within which suit 
may be brought to less than one year, is in furtherance of police power 
of state, and all contracts covered by its terms are subject to its provi- 
sions, and are in no way modified or affected by provision in bond that 
obligations of surety shall be construed strictly as one of suretyship only. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 


8 INSURANCE—CONTRACTOR’S BOND—AUTHORITY OF 

SURETY’S AGENT—EVIDENCE. 

Agent and resident assistant secretary of surety company held “a 
general local agent” having full power to execute building contractor’s 
bond, containing provision for payment of laborers and materialmen. 

(For other cases, see Insurance, Deg Dig. § 88.) 


Appeal from Superior Court, Guilford County; Adams, Judge. 

Consolidated suits by the Guilford Lumber Manufacturing Company 
and others against C. G. Johnson, contractor, and others, conducted as 
an action in the nature of a creditor’s bill. From the judgment rendered, 
the American Surety Company appeals. Affirmed. 


. W. P. Bynum and R. C. Strudwick, both of Greensboro, for ap- 
pellant. 


Brooks, Sapp & Kelly, Justice & Broadhurst, Wilson & Frazier, and 
Clifford Frazier, all of Greensboro, for appellees. 


* Decision rendered, Jan. 3, 1919. 97 South. Rep. 732. 
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DREW v. AMERICAN AUTOMOBILE INS. CO. (No. 8908.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


3. INSURANCE—ACTIONS ON POLICY—CANCELLATION OF 
PROVISIONS—QUESTION OF FACT. 


In a suit on an automobile insurance policy, where the car was de- 
stroyed in a collision, evidence as to whether or not, subsequent to the 
issuance of the original policy, the collision features therein had been 
canceled by mutual agreement between insured and insurer, held in con- 
flict, and to make a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by Mrs. S. M. Drew, administratrix of the estate of Mrs. 
Willie Mae Jackson, against the American Automobile Insurance Company. 
From an instructed verdict for defendant, plaintiff appeals. Reversed 
and remanded. 


Simpson & Estes and A. L. Moore, all of Ft. Worth, for appellant. 
J. W. Kearby, of Ft. Worth, for appellee. 


_ *Decision rendered, Nov. 2, 1918. Rehearing denied Dec. 7, 1918. 
207 S. W. Rep. 547. 


Cohn v. Malone. 


UNITED STATES SUPREME COURT. 


COHN 
v. 
MALONE. (No. 96.)* 


1. BANKRUPTCY—LIFE INSURANCE POLICIES—RIGHTS OF 
TRUSTEE. 
The cash surrender value of policies on bankrupt’s life, the beneficiaries 
in which he could change, is property which he could have transferred prior 
to bankruptcy, so that right thereto passed to the trustee. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


2, INSURANCE—LIFE INSURANCE—CHANGE OF BENEFI- 
CIARY. 


Civ. Code Ga. 1910, § 2498, relative to life insurance, providing assured 
may direct the money-to be paid to any of various classes, and on such 
direction, given and assented to by insurer, no other person can defeat it, 
does not prevent insured, after such a direction, making a change in 
beneficiary as authorized by the policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Fifth Circuit. 

In the matter of the bankruptcy of A. S. Cohn. Petitions by R. A. 
Malone, trustee in bankruptcy, to superintend and revise decrees denying 
his right to policies on the life of bankrupt, were granted, and the 
decrees reversed, by the Circuit Court of Appeals (236 Fed. 882, 150 
C. C. A. 144), and bankrupt brings certiorari. Affirmed. 


Messrs. J. R. Pottle, of Albany, Ga., George S. Jones, of Macon, Ga., 
James McIntosh, of New York City, and John D. Pope and H. A. 
Peacock, both of Albany, Ga., for petitioner. 

Messrs. Sam S. Bennet, of Albany, Ga., Alexander Akerman and 
Charles Akerman, hoth of Macon, Ga., and I. J. Hofmayer and J. W. 
Kieve, hoth of Albany, Ga., for respondent. 


Mr. Justice McReynolds delivered the opinion of the Court. 

In 1902 and 1905 the bankrupt took out two policies on his life in the 
Penn Mutual Life’ Insurance Company, loss under one payable to his 
“executors, administrators or assigns,” under the other to his sister and 
brother with full power in the assured “while this policy is in force 
and not previously assigned, to change the present beneficiary or bene- 
ficiaries.” By formal written instruments dated July 15, 1910, he assigned 
both policies to his wife “if she outlives me, otherwise to my estate, 
with full pewer to the insured to change the beneficiary or surrender 
this policy to said company at any time, this to be done by instrument 
in writing under his hand and seal to be recorded at the home office of 
the company.’ 


* Argued and Submitted Dec. 18, 1918. Decided, Jan. 13, 1919. 39 
» CG. Ren: Bh. 


Vol. LIII—30. 
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[1, 2] While both policies were in the bankrupt’s possesion, the 
trustee demanded them in order that their cash surrender value might 
be secured and distributed under Bankruptcy Act July 1, 1898, c. 541, 
30 Stat. 544 (Comp. St. §§ 9585—9656). The bankrupt defended upon two 
grounds: First, that the cash surrender value was not property which 
could have been transferred by him prior to bankruptcy; and, second, 
that the assignment to his wife could not be defeated by the trustee be- 
cause protected by section 2498, Georgia Code 1910, which provides: 

“The assured may direct the money to be paid to his personal repre- 
sentative, or to his widow, or to his children, or to his assignee; and 
upon such direction given, and assented to by the insurer, no other person 
can defeat the same. But the assignment is good without such assent-” 

The Circuit Court of Appeals held both grounds of defense bad- 
236 Fed. 882, 150 C. C. A- 144. As to the first its ruling accords with 
the doctrine recently announced in Cohen v. Samuels, 245 U. S. 50, 38 Sup. 
Ct. 36, 62 L. Ed: 143. In respect of the second that court declared: 

“Nothing in the terms of the statute, especially when they are con- 
sidered in the light of the circumstances of its enactment, indicates that 
it had any other purpose or effect than to deny to any one other than 
the assured himself the power to defeat a direction by him to pay to his 
personal representative, or to his widow, or to his children, or to his 
assignee, the money payable in a life policy issued to him. The provi- 
sion does not purport to make every such direction by the assured ir- 
revocable by him, or to invalidate a stipulation in a life policy giving the 
assured the right to change the beneficiary at any time during the continu- 
ance of the policy. The statute puts a direction by the assured to pay to 
his widow on the same footing as one to pay to his assignee: If a policy 
is assigned as scurity for a debt which the assured pays during his life, 
certainly the statute is not to be given the effect of putting it out of the 
power of the assured to change the beneficiary upon the reasignment of 
the policy to him by the satisfied creditor. Nothing in its terms justifies 
giving it a different operation or effect in the case of a direction to pay 
to the widow. We are not of opinion that the provision quoted had the 
effect of conferring on the bankrupt’s wife, as the result of her having 
been named as the beneficiary, a vested and indefeasible interest in 
policies by the terms of which the beneficiaries could be changed by the 
bankrupt at any time.” 

And we approve its conclusion. 

Petitioner has not complained here of the action below concerning 
a third policy, issued by the New York Life Insurance Company. 

The judgment of the Circuit Court of Appeals is 

Affirmed. 


ee 


UNITED STATES CIRCUIT COURT OF APPEALS. 


E1GcHTH CIRCUIT. 


ROYAL UNION MUT. LIFE INS. CO. 
v. 


LLOYD (two cases.) (Nos. 5100, 5102.)* 


1. INSURANCE—LIFE POLICY—DELIVERY. 


A husband’s delivery to his wife of a life policy held not a surrender 
of his right to revoke the designation of the wife as beneficiary, and so 


* Decision rendered, November 20, 1918. 254 Fed. Rep. 407. 
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to preclude the insurer from giving effect to a change of beneficiary by 
the husband. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—LIFE POLICY—CHANGE OF BENEFICIARY. 


_The right to change a beneficiary, if reserved in a life policy, is equally 
available to the insured as it is in case of a certificate issued by a 
fraternal benefit association. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—LIFE POLICY—CHANGE OF BENEFICIARY. 


A provision in a life policy allowing the insured to change the 
beneficiary, which required return of the original policy, so that an 
indorsement of the change might be indorsed thereon, is for the benefit 
of the insurer, and the original beneficiary cannot complain that the 
insurer, on the representation that the policy had been lost, issued a new 
policy, in which, at the request of the insured, the beneficiary was 
changed, though the original policy was in the possession of the first 
beneficiary. 


(For other’ cases, see Insurance, Dec. Dig. § 587.) 


Appeal from and in Error to the District Court of the United States 
for the Northern District of Iowa; Henry T. Reed, Judge. 

Action by Anzonetta M. Lloyd against the Royal Mutual Life In- 
surance Company, in which the parties stipulated certain issues should be 
transferred to the equity side of the court. There was a judgment and 
decree for the plaintiff (245 Fed. 162), and defendant appeals and brings 
error. Judgment reversed, and decree reversed, with direction. 


F. J. Dawley, of Cedar Rapids, Iowa (Dawley & Jordan, of Cedar 
Rapids, iowa, N. M. Hubbard, Jr., of Des Moines, Iowa, and F. F. 
Dawley, of Cedar Rapids, Iowa, on the brief), for appellant and plaintiff 
in error. 

E. A. Fordyce, of Cedar Rapids, Iowa (Leslie H. Whipp, of Chicago, 
Ill, on the brief), for appellee and defendant in error. 


Before Hook and Stone, Circuit Judges, and Munger, District Judge. 


Muncer, District Judge. The appellee and defendant in error, here- 
after called plaintiff, brought an action at law against appellant and 
plaintiff in error, hereafter called the company, upon a policy of life 
insurance issued by it upon the life of plaintiff’s husband. By the terms 
of the policy she was named as beneficiary, subject to a right of revocation 
of such designation. She alleged that her husband had transferred the 
policy to her as her own property and that she had ever since held it. 
The company’s answer denied the transfer, denied notice of any claimed 
transfer, and alleged that the insured had filed an affidavit with it showing 
the loss of the original policy, and an application for the issuance of a 
duplicate policy; that such duplicate policy was issued, and that the 
insured had then made a written request to have his mother substituted 
as beneficiary in place of plaintiff, and that this change was made and 
indorsed on the policy; that after the death of insured his mother had 
entered suit against the company and had obtained judgment for the full 
amount of the policy. The answer concluded with a prayer that the 
assignment and transfer of the policy be canceled and that plaintiff be 
required to surrender for cancellation the policy held by her. The reply 
denied that plaintiff had any knowledge of the application for change 
of beneficiary, or of the issuance of a duplicate policy or of the in- 
dorsement of a change of beneficiary thereon. The parties entered into 
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a stipulation that the case should be transferred to the equity side of the 
court and the court made an order that the issues presented by a part 
of the answer and the reply thereto, relating to the change of beneficiary 
and praying for cancellation and surrender of the policy held by plaintiff 
should first be tried as a suit in equity, and that after the determination 
of that issue, the issues made by plaintiff's petition and the remainder 
of the answer and relpy should be tried as an action at law. See section 
274b, Judcial Code, Act March 3, 1915, c. 90, 38 Stat. 956 (Comp. St. 
1916, § 1251b). 

The court heard the testimony and entered a decree in the case 
that the portion of defendant’s answer which prayed equitable relief 
should be dimissed for want of equity, and on the same testimony and 
in the same case entered judgment for plaintiff for the amount of the 
policy and costs. An appeal and writ of error were allowed on applica- 
tion of the company, and both have been submitted on one record. 

The chief question presented by the appeal is whether the decree 
is justified by the evidence. There is no serious dispute as to the essential 
facts. The plaintiff and insured were married in September, 1911. They 
lived together until in August, 1915, when they separated, and plaintiff 
obtained a divorce in November following. He died in December, 1915. 
When they were married, each had a fair income; the plaintiff’s income 
from her separate estate amounting to about $5,000 a year. In the 
December following the marriage, plaintiff’s husband said to her that, 
as she had a separate estate, it would be no more than fair that she 
should pay one-half of the household and living expenses and all of her 
personal expenses, and that, in return, “he would make out his will in 
her favor and a life insurance policy,” but did not state for what amount 
the policy should be. He also stated that, if he took out a policy, “it 
would not be any more than right that she should pay the premium on 
that, if he made it in favor of her.” She agreed to this arrangement: 
Her husband stated that, as long as she kept up the premium, the policy 
would continue in her name in her favor. Several months afterward her 
husband told her that he had a policy for her, and then delivered the poli- 
cy to her- She examined it sufficiently to see what its general nature was, 
and then at once placed it in her safety deposit box at the local bank, and 
kept possession of it until after her husband’s death. The premiums 
were paid annually to the company by her husband, but she reimbursed 
him for the amounts so advanced, in settlements fade soon after he 
had made the payments. The plaintiff had no knowledge of her hus- 
band’s application for a change of beneficiary, and the company had no 
knowledge that the original policy was in existence when the change of 
beneficiaries was made, nor did it know of any agreement or under- 
standing between plaintiff and her husband relating to the insurance. 


_ The company is an Iowa insurance corporation, and the policy was 
issued in Iowa: By its terms the company agreed to pay $5,000, in case of 
the death of the insured, to plaintiff, if living, with right of revocation. 
Among the conditions of the policy were the following: 


“If the right of revocation has been reserved, or in case of the death 
of the designated beneficiary, the insured may at any time while the policy 
is in force, and subject to any existing assignment of the policy, designate 
a new beneficiary (with or without the right of revocation) by filing writ- 
ten request therefor at the home office, together with this policy; such 
change to take effect on the indorsement thereof on the policy by the 
company.” 

“No assignment hereof shall be binding upon the company unless a 
duplicate original thereof shall have been filed at the home office: As- 
signment blanks will be furnished upon application.” 

The application for a change of beneficiary was made by the in- 
sured in January, 1915, by written application and affidavit sent to the 
company, and the indorsement of the change of beneficiary from the 
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wife to the mother of the insured was made in the same month on the 
duplicate policy which the company had issued to the insured, and this 
policy, so indorsed, was kept by the insured until his death: 

[1] Was the attempted change of beneficiaries effective to bind the 
company in an action upon the first policy? By the terms of the policy 
a change of beneficiaries was subject to any existing assignment of the 
policy, but the policy also required that a copy of the assignment should 
be\filed at the company’s home office in order to bind the company. Ap- 
pellee’s brief denies that the transaction between plaintiff and her hus- 
band constituted an assignment of the policy, and claims that they amount- 
ed to a surrender to plaintiff of the right of the insured to revoke the de- 
signation of plaintiff as the beneficiary. As the understanding between 
them was that the policy should continue in her favor so long as she 
paid the premiums, the reservation of some right to change the bene- 
ficiary was not in violation of it. Whether this reserved right was or 
was not capable of assignment, the facts in this case do not show any 
assignment of the policy. The delivery of the policy was not accompanied 
by any expression of intention to transfer to her any reserved interest of 
the insured, and was significant only of a grarit of custodianship of the 
policy. 

[2, 3] The remaining question is whether a change of beneficiaries 
could be made without the surrender of the original policy to the com- 
any. It is the contention of plaintiff that this requirement was for her 
benefit and that the company therefore could not waive it. Since this 
case was submitted the controlling principles to be applied in a situation 
of this kind have been declared by the Supreme Court of the United 
States in the case of Supreme Council of the Royal Arcanum v: Behrend, 
247 U. S. 394, 38 Sup: Ct. 522, 62 L- Ed. 1182. It is there determined that 
the naming of a certain person as a beneficiary in the benefit certificate of 
a fraternal benefit association confers no vested right, but a mere ex- 
pectancy which may be defeated at any time by the act of the insured 
member; that where the certificate promises payments to the beneficiary 
provided the certificate has not been surrendered and another certificate 
issued at the request of insured in accordance with the laws of the or- 
der, the requirement for a return of the policy is for the protection of 
the society, and if complied with to its satisfaction, or waived by it during 
the lifetime of the insured, it cannot be used to support the claim of the 
former beneficiary. 


But the right to change a beneficiary, if reserved in the policy, is 
equally available to the insured under an ordinary policy of life insurace 
as it is in case of a certificate issued by a fraternal benefit association. 
Mutual Benefit Life Ins. Co. v. Swett, 222 Fed- 200, 137 C. C. A- 640, Ann. 
Cas. 1917R, 298; Hopkins v. Northwestern Life Assur. Co.,- 99 Fed. 199, 
40 C. C. A: I: Townsend v. Fidelity & Casualty Co., 163 Towa, 713, 144 
“nl L. R. A. 1915A, 109; May on Ins. § 308m; Joyce on Ins. §§ 


The provision for a return to the company of the original policy, 
so that an indorsement of change of beneficiary may be made there- 
on, is one for the protection of the company, and not for the protec- 
tion of the original beneficiary, and whether the policy is an ordinary 
life policy, or the certificate of a fraternal beneficiary association, if a 
new policy has been issued in the lifetime of the insured, at his request 
the original beneficiary will not be heard to complain that the original 
policy was not returned: Mutual Benefit Life Insurance Co. v. Swett, 
supra; Lamb v. Mutual Reserve Fund Life Ass’n (C. C.) 106 Fed. 637; 
Mutual Life Ins. Co. v- Lowther, 22 Colo. App. 622, 126 Pac. 882; John 
Hancock Mut: Life Ins. Co. v- Bedford, 36 R. I. 116, '89 Atl. 154; Navassa 
Guano Co. v. Cockfield (D. C.) 244 Fed: 222; Simcoke v. Grand Lodge 
A, O. U. W., 84 Iowa, 383, 51 N- W. 8, 15 L. R- A. 114; Wandell v- 
Mystic Toiler, 130 Iowa, 639, 105 N. W. 448; Allgemeiner Arbeiter Bund 
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v. Adamson, 132 Mich. 86, 92 N- W. 786; Marsh v- Supreme. Council 
American Legion of Honor, 149 Mass. 512, 21 N. E- 1070, 4 L. R. A. 382. 

A number of cases have been cited by appellee in which it was 
held that the original beneficiary was entitled to recover when a change 
of beneficiary had been attempted, but in these cases the company or 
society had not accepted the application for a change of beneficiary and 
acted upori it by the proper entry or indorsement of the change during 
the lifetime of the insured, and hence the question of waiver was not 
involved. In this case the company indorsed the change of beneficiaries 
on the policy, without knowledge of any claim by the plaintiff of an 
understanding with her husband that she was to remain the beneficiary 
while she kept the premiums paid. As stated in the case of Supreme 
Council of Royal Arcanum v. Behrend, supra, the remedy to enforce any 
contract of that kind is not to be applied in a suit on the policy between 
the original beneficiary and the company. 

[4] Some objection is made in the brief of appellee that the de- 
fense urged by appellant should have been made in the action at law. 
No objection to the trial of the issues as a suit in equity was made in the 
court below, and the case is not so wholly without color of equitable 
jurisdiction that this court should now dismiss the suit on that ground. 
Fay v. Hill, 249 Fed. 415, —— C. C. A. ——; Audit Co. of New York 
v. City of Louisville, 185 Fed. 349, 107 C. C. A. 467; Babcock & Wilcox 
v. American Surety Co., 236 Fed. 340, 149 C. C. A. 472. 

It follows, from what has been said, that the decree of the trial 
court,should have canceled the policy in question as an obligation of the 
company, and should not have rendered judgment thereon in favor of 
defendant in error. 

The judgment in No. 5100, the proceeding in error, will be reversed, 
with costs, and the decree in No. 5102, the proceeding on appeal, will be 
reversed, with direction to enter a decree in conformity with the views 
expressed herein. 


oe 


COURT OF APPEALS OF GEORGIA. 


Division No. 1. 


WILKINS 
v. 


NATIONAL LIFE & ACCIDENT INS. CO. (No. 9679.)* 


1. INSURANCE—ANSWERS IN APPLICATION—ATTACHMENT 
TO POLICY—WARRANTIES. 


Where answers to questions in an application for life or accident 
insurance, which form the basis of the contract, are not prepared and 
entered for the applicant by the soliciting and forwarding agent of .the 
insurer, but are made and entered by the applicant himself, who warrants 
them to be true, and where such application is attached to and made a 
part of the policy, any material variation as to any of such answers, 
whereby the nature or extent or character of the risk is changed, will avoid 
the ake, whether the statement was in good faith or willfully and 
fraudulently made. Supreme Conclave v. Wood, 120 Ga. 328, 47 S. E. 
940 (1). 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


* Decision rendered, Jan. 14, 1919. 97 S. E. Rep. 879. Syllabus by the 
Court. 
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2. INSURANCE—APPLICATION—ATTACHMENT TO POLICY— 
AGENCY. 


(a) Under Act Aug. 17, 1906 (Ga. L. 1906, p. 107; Civil Code of 
1910, § 2471), the application on which an insurance policy is based is 
not to be considered as a part of the insurance contract, unless a copy 
of the application is attached to or accompanies the policy; and this 
is true, even though, it be sought by the express terms of the policy 
itself to make such unattached application a part of the agreement. But 
while it is true that representations as made in such an unattached ap- 
plication cannot be treated as a part of the contract, and are not to 
be taken as convenants or warranties, still, if such statements furnished 
the actual basis on which the insurance was issued, and they were not 
only false, but were also fraudulently made by the applicant acting for 
himself, the insurer may set up such facts as a means of avoiding the 
policy, not under and by virtue of the terms of the contract, but for the 
reason that the insurance is thus shown to have been fraudulently pro- 
cured. Johnson v. American Nat. Life Ins- Co., 134 Ga. 800, 68 S. E 
fol: on Health & Life Ins. Co. v- Murray, 22 Ga. App. 495, 96 S. 
E- 347. 

(b) Where, however, it appears that the soliciting and forwarding 
of applications for policies of insurance was within the scope of the 
duties of an agent of an insurance company, and the agent himself pre- 
pared such unattached application, and in doing so fraudulently misled 
and deceived the applicant by inserting, without the latter’s knowledge, 
false answers to material questions, knowledge of such fraud on the part 
of the agent will not be legally imputed to the insured, and the agent will 
be regarded as having acted for the company alone, and with its knowl- 
edge only; and this is true, although such unattached application may have 
been actually signed by the insured, and though it be therein stated that 
the answers are warranted to be true. Such was fhe rule, even when such 
unattached application could have been, and in fact was, legally made a 
part of the contract itself. Insurance Co- v. Wilkinson, 80 U. S. (13 
Wall.) 222, 20 L. Ed. 617; Clubb v- American Accident Co., 97 Ga. 502, 
25 S. E: 333; Travelers’ Protective Association v. Belote, 21 Ga. App. —, 
94 S. E- 834. 

(c) Where in conformity with the requirements of section 2471, 
supra, such application is actually attached to the policy of insurance, 
and by the terms of the contract is made a part thereof, the rule as to 
notice is otherwise, and the insured should not be permitted to claim un- 
der the contract, without being held to have had knowledge of the state- 
ments made in the application actually attached to and forming an in- 
tegral part'of the contract as delivered, accepted and sued on. Ne 
York Life Ins. Co: v. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed: 
934 (4); Wyss-Thalman v. Maryland Casualty Co., 193 Fed- 55, 113 C. C- 
A. 383 (1); Lumber Underwriters v. Rife, 23, U. S. 605, 609, 59 L. Ed. 
1140; Maryland Casualty Co. v- Eddy, 239 Fed. 477 (1), 478, 152 C- C. 
A: 355. Ina suit at law where it appears that the application was in fact 
attached to the policy sued on, and was by its terms made a part there- 
of, the mere fact that the plaintiff fails to include the application in the 
copy of the policy as attached to the suit would not alter the rule. 

(d) Under the ruling made by the Supreme Court in German Ameri- 
can Life Ass’n v. Farley, 102 Ga. 720, 29 S. E. 615, mere constructive 
knowledge on the part of the applicant of the falsity of such warranted 
and material answers thus willfully, knowingly, and fraudulently inserted 
by the agent will not of itself operate to avoid a policy, which does not 
in terms provide that it shall be void in the event such statement of fact 
should prove to be untrue, and where it also appears that, even if the 
statements thus willfully and fraudulently entered by the agent were false, 
there was no actual fraudulent purpose and intent on the part of the 
applicant himself. What would be the rule in such a case, if the policy 





300 Insurance Law Journal, Vol. 53. [Apr., 1919, 
rr ; 


in fact contained such a provision for its forefeiture as just indicated, 
need not, under the facts of the instant case, be decided. See, in this 
connection, Aitna Life Ins Co- ~. Conway, 11 Ga: App. 557, 558, 560, 75 
S. E- 915. But the rule just stated does not mean, and never has meant, 
that the insured, with actual knowledge of the willful fraud thus per- 
petrated by the agent upon his principal, could himself fraudulently con- 
nive and collude with such agent, so as to claim the benefit of the latter’s 


gt Faircloth v. Taylor, 147 Ga. 787, 95 S. E. 689, 


For other cases, see Insurance, Dec. Dig. §§ 134[1, 2], 151[2], 


379[1, 5]-) 


3. INSURANCE—FALSITY AND MATERIALTY OF REPRESEN- 
TATIONS—QUESTION FOR JURY. 


While questions as to the truth and materiality of representations 
are generally issues of fact, for determination by the jury, yet where all 
the testimony relating to a question of fact excludes every reasonable in- 
ference but one, the issue becomes one of law, for determination by the 
court. Mutual Life Ins. Co. v. Bolton, 22 Ga. App. 566, 96 S. E- 442(2). 


(For other cases, see Insurance, Dec: Dig. 668(6). 


4 INSURANCE—DEFENSES—FRAUD—REPAYMENT OF PRE- 
MIUMS. 


Under the rule obtaining in this state, “in an action on an insurance 
policy, the defense that the contract of insurance is void because obtained 
by fraud practiced on the insurer by the insured may be pleaded without 
repaying or offering to repay the premiums or any part thereof received 
by the insurer on the policy.” Columbian National Life Ins. Co. v. 
Mulkey, 146 Ga. 267, 91 S. E- 106. 


(For other cases, see Insurance, Dec. Dig: § 615.) 


5: INSURANCE—FALSE MATERIAL ANSWERS. 


The instant case was a suit upon an insurance policy, to which the 
application was attached and made a part of the policy. A verdict was 
directed for the defendant. The policy did not in terms provide that it 
should be void in the event the statements of facts contained in the 
application should prove to be untrue. It conclusively appears that a 
number of false answers to material questions were entered in the ap- 
plication. The plaintiff did not include a copy of the application with 
the copy of the policy attached to the declaration. According to the 
evidence of the plaintiff, the application was filled out by the soliciting 
and forwarding agent of the company, and when it was signed the false 
answers to the several material questions were not therein contained: 
They were. however, shown in the application actually attached to the 
policy as introduced in evidence by the defendant. According to the 
plaintiff's evidence, the agent of the company had knowledge at the time 
the policy was issued that the answers to some of the material questions 
entered in the application were false; but the evidence entirely fails to 
show such knowledge on the part of the agent as to the falsity of cer- 
tain other material answers. Held, under the principles of law set forth 
above, the judge did not err in directing a verdict for the defendant. 


(For other cases, see Insurance, Dec. Dig. § — 


Error from “oS Court, Floyd County; Misia Wright, Judge: 

Action by J. Wilkins against the National Life & Accident In- 
surance Company. W saataneade for defendant on a directed verdict, and 
plaintiff brings error. Affirmed. 
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W. B. Mebane and M. B- Eubanks, both of Rome, for plaintiff in 
error. 
Maddox & Doyal, of Rome, for defendant in error. 


Jenks, J. Judgment affirmed. 


Wade, C: J., and Luke, J., concur: 


SPRINGFIELD COURT OF APPEALS. 


MIssourI. 


FAITH 
v. 


HOME LIFE INS. CO. OF NEW YORK et at. (No. 2344.)* 


2. INSURANCE—LIFE INSURANCE—CONTRACTS — REPUDIA- 
TION. 


Where an application for a life policy was taken in October, and the 
policy delivered in less than a month, the insured, though he could not 
read nor write, is not entitled, it appearing the policy was read over to 
him by the agent, and that his wife could read, to repudiate the contract 
three months later, on the ground the policy did not contain agreed stipula- 
tions. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


3. INSURANCE—LIFE INSURANCE—REPUDIATION OF POLICY. 


Where insured claimed that a life policy did not contain provisions 
agreed upon, but he made no attempt to repudiate it for several months 
after receipt, he cannot excuse his failure to sooner act on the ground 
that the agent told him that, if at any time he became dissatisfied with 
the policy, he could return it and get his money back, for the contract, 
which was reduced to writing, contained no such agreement, and it was 
the insured’s duty to ascertain whether that provision was incorporated 
in the policy as well as the others. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Butler County; J. P. Foard, Judge. 

Action by Thomas P. Faith against the Home Life Insurance Com- 
pany of New York and another. From a judgment for defendants, plain- 
tiff appeals. Affirmed. 


Hill & Phillips, of Popular Bluff, for appellant. 
Sheppard & Sheppard, of Poplar Bluff, for respondents: 


FARRINGTON, J. The plaintiff, in a petition filed in the circuit court of 
Butler county, sought to recover judgment for $207, which he alleges was 
paid to the defendants under false and fraudulent representations, made 
in procuring him to take a life insurance policy. At the conclusion of 


* Decision rendered, Jan. 18, 1919. 208°S. W. Rep. 124. 
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the evidence introduced by the plaintiff, the court directed a verdict for 
the defendants. The judgment was accordingly rendered, and it is from 
the court’s action in directing a verdict that the plaintiff assigns error- 

The facts in this case, stated in their most favorable light for the 
appellent, are about as follows: That the defendant’s agent, Camp, co- 
defendant, together with other representatives of the company, induced 
him to sign an application for insurance, representing to him: First, that 
in case of any sickness he would be paid a stipulated monthly sum during 
the period of his illness; that the policy issued by this company was 
guaranteed by the United States government, which statements were 
false and fraudulent, and were not contained in the: policy, which was 
afterwards delivered to the plaintiff, and for which he paid the sum of 
money he now seeks to recover. He further states that the defendant’s 
agent, Camp, told him that, if at any time after the policy had been 
issued he, the plaintiff, became dissatisfied with it, hg could return it, and 
the company would pay back the money that he had paid for the policy. 
There is some evidence tending to prove that these statements were made 
by Camp, the soliciting agent: The application signed by the plaintiff, 
however, contains no such provisions; neither does the policy, which was 
issued and delivered to the plaintiff, contain any conditions or pro- 
visions. 


[1] It is shown that plaintiff is an ignorant man, and cannot read or 
write. His testimony, however, as to the statements made by the com- 
pany’s agent and codefendant Camp are, at most, very unsatisfactory, as 
he testifies positively, and apparently from the record without confusion or 
doubt, that while Camp told him that the company would do the things 
which he now complains of because they are not done, yet, they were 
not to be embodied in the written contract for insurance. This testimony 
was given on one day of the trial, and on the following day, in closing 
the case, he goes upon the stand, and testifies that he had not gotton his 
testimony straight the day before on account of being sick, and that in 
the night it had come to his mind that Camp had stated that the policy 
would contain a provision that he would draw $42.50 a month sick benefit 
if he were disabled from work in any way. This is a flat contradiction of 
his testimony of the day before; and he testified, further, that he talked 
to no one, and did not tell his lawyers concerning this correction which 
he wanted to make, except that he told the lawyers that he was feeling 
better that morning, and had been sick the day before, and wanted to 
show some matters that had been called to his attention by other witnesses. 

Where a plaintiff testifies, and his testimony appears to be given 
clearly, intelligently, and without any doubt upon a given subject, the 
questions and answers being free and clear from confusion or astute 
artifice, which testimony is a bar to plaintiff’s cause of action, it seems to 
the writer of this opinion that it would be a traversity upon justice to 
permit plaintiff, under the guise of stating that he had not felt well when 
he had testified positively, and apparently intelligently, in the first in- 
stance, to go on the stand again and absolutely ‘contradict his former 
testimony, which latter testimony would, in the absence of his former 
testimony, be some evidence which would tend to sustain his cause of 
action: 

(2] But this judgment does not have to be affirmed solely on that 
ground, because plaintiff’s testimony shows that the application for this 
insurance was taken on October 30, 1917; that the policy under the 
application was delivered to the plaintiff about November 20, 1917; that 
it was read over to him by Mr. Camp on the night of the delivery, and the 
plaintiff’s wife read the policy over; that some time after its delivery 
he realized, in talking to a neighbor whose son had a similar policy, that 
the provisions the plaintiff claimed and represented would be in his policy 
were not there; that it was probably a month and a half before he in- 
vestigated it; and that in February following he turned the policies over 
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to Mr. Hill, his attorney, who took them to Camp’s office for the purpose 
returning them and demanding back the money that had been paid. 
Under the authorities in this state, it is the plain duty of any one who 
enters into a contract to within a reasonable time investigate its contents 
and see if the contract contains the provisions which it has been repre- 
sented to him it would contain. If he cannot. read himself, he must get 
some one to read it over to him. In this case it is admitted that plaintiff's 
wife could read, and did read it over. See First National Bank v. Hall, 
129 Pee 226, 108 S. W. 633; Deming Investment Co. v. Wasson, 192 
S. W. 764. 

In the case of Lierheimer v. Life Insurance Co., 122 Mo. App. 374, 
99 S. W. 525, this question of rescinding on account of fraudulent rep- 
resentations made by an agent is thoroughly discussed and the au- 
thorities reviewed, and there it is held that when the plaintiff’s evidence 
showed that he received the policy on September 23d, and that he imme- 
diately read the policy and discovered that it was not what he contracted 
for, and he took no action until the 19th day of October following, was 
such delay on this character of a contract as would in law be a bar to his 
recovery. See, also, American Ins. Co. v. Neiberger, 74 Mo. loc. cit. 173; 
Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 
246, 67 L. R. A. 705; McMaster v. N. Y. Life Ins. Co., 99 Fed. 856, 40 
C.C A. 119. See, also, 6 Cyc. 300. 

On contracts of insurance, the reason for prompt action on the dis- 
covery of an alleged fraud, above all other contracts, calls for speedy 
repudiation, because the position of the parties changes day by day; the 
contract as it stands is in full force, and the company is obliged to pay 
if any of the conditions happen upon which liability rests, and each day 
that the policy which is issued runs and is in force constitutes a con- 
sideration moving from the insurance company to the assured. 

[3] The argument made by appellant, based on the testimony of 
plaintiff that Camp, the agent, told him that, if at any time he became 
dissatisfied with the policy, he could return it and get his money back 
lured the plaintiff into nonaction is of no avail here for the reason that the 
contract here was reduced to writing—it was not within the written con- 
tract, and it was as much the plaintiff’s duty to promptly ascertain whether 
that was in the policy as it was to ascertain whether the other provisions 
which he claims were represented as being in the contract were there. 

_ Under the record before us the judgment should be affirmed; and it 
is so ordered. 

Sturgis, P. J., and Bradley, J. concur. 


COURT OF APPEALS OF NEW YORK. 


BUTLER 
v. 


MUTUAL LIFE INS. CO. OF NEW YORK-* 


1. DEATH—PRESUMPTION OF DEATH—EVIDENCE. 


In an action against an insurance company to collect insurance under 
a claim that insured must be presumed dead from an absence of seven 


* Decision rendered, Jan. 7, 1919. 121 N. E. Rep. 758. 
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years, evidence held not sufficient to justify an inference that insured 
was dead. 


(For other cases, see Death, Dec. Dig. § 2[1].) 


2. DEATH—PRESUMPTION OF DEATH FROM ABSENCE. 


The presumption of death from an absence unheard of for seven 
years does not arise when there exist circumstances or facts. which 
reasonably account therefor, or where the absence and abstention from 
communication are reasonably explained without assuming death, or in 
the absence of diligent inquiry. 


(For other cases, see Death, Dec. Dig. § 2[1].) 


3. DEATH—PROLONGED ABSENCE—BURDEN OF PROOF. 


The burden of establishing facts giving rise to the presumption of 
death from an absence unheard of for seven years is upon the person 
invoking it, and he must produce evidence to justify the inference that 
death of the absentee is the probable reason why nothing is known about 
him. 

(For other cases, see Death, Dec. Dig. § 2[1].) 


4. DEATH—PRESUMPTION FROM ABSENCE—TIME OF DEATH. 


Before a court is justified in assuming the death of a person at a 
designated time because of his absence, the proof should remove the 
‘reasonable probability of his being alive at the time. 


(For other cases, see Death, Dec. Dig. § 2[2].) 


5. DEATH—PRESUMPTION OF DEATH—QUESTION OF FACT. 


Where or not the absence of a person for seven years is unexplained 
except by death, or whether or not the presumption arises from the 
evidence, is almost always a question for the jury. 


(For other cases, see Death, Dec. Dig. § 4.) 


6. TRIAL—PRESUMPTION OF DEATH—QUESTION OF LAW— 
UNCONTROVERTED EVIDENCE. 


Where the evidence upon which a presumption of death from absence, 
unheard of for seven years, is based, is without contradiction and in- 
capable of creating in reasonable minds conflicting inferences, the question 
is one of law. 


(For other cases, see Trial, Dec. Dig. § 141.) 
Hiscock, C. J., and Pound and Andrews, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Bertha Butler against the Mutual Life Insurance Com- 
pany of New York. From a judgment of the Appellate Division (173 
App. Div. 1001, 159 N. Y. Supp. 1103), affirming a judgment for plaintiff 
entered on the verdict of a jury, defendant appeals. Reversed, and new 
trial granted. 


Murray Downs, of New York City, for appellant. 
Hiram Wooden, of Rochester, for respondent. 


Cottn, J. The beneficiary in a policy of life insurance brought the 
action to recover the amount of the insurance. The policy, issued by the 
defendant, dated May 12, 1905, insured Charles E. Butler. The plaintiff 
offered no direct evidence of his death, relying on the presumption of 
death arising from his absence, unheard of, during more than seven 
years. At the trial the defendant duly excepted to the denial of its re- 
quest at the close of the evidence that the complaint be dismissed. The 
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jury, under the submission of the question whether or not the absence of 
the insured was caused by his death, rendered a verdict in favor of the 
plaintiff. The decision of the Appellate Division (173 App. Div. 1001, 
159 N. Y. Supp. 1103) was not unanimous. We are therefore to deter- 
mine whether or not the evidence upheld the presumption. 

The evidence justified the jury in deeming established the facts: 
In May, 1905, the insured resided with his parents and two brothers 
in the city of Rochester, N. Y. In March, 1906, having learned the 
machinist’s trade, he went to St. Louis, Mo., and became an employee, as 
a traveling installer, of a telephone company. He was 22 years of age, 
in sound health, of good appeararice and habits. He had received an 
ordinary education and possessed ordinary intelligence. He remained in 
the employ of the telephone company about one year, during which, in 
the performance of his duties, he traveled quite extensively. In April, 
1907, he became an employee of the Western Electric Company at Coffey- 
ville) Kan. When such employment ceased is not disclosed. At the time 
he left Rochester his relations with the members of his family were very 
friendly. Through the year next succeeding March, 1906, he very fre- 
quently wrote letters to his mother. He wrote to no other member of the 
family. Thereafter his letters were infrequent, and after October, 1907, 
no letter or communication was received by his mother from him, and 
no tidings whatsoever of him were received by his mother or anybody 
else to her knowledge. A letter from him to his mother dated St. Louis, 
Mo., March 16, 1906, stated that he inclosed for her a money order for 
$10 of his wages. A like letter under the date of March 31, 1906, stated: 

“Received your letter yesterday and as pay day is here I waited till 
J could send a money order.” 

A letter from him, dated “Sterling, Kansas, Oct. 16, 1906,” stated: 

“T thank you most greatly for your offer to me but it is true I 
haven't saved a cent. I earn enough to keep myself honestly and inde- 
pendent. I have left Dodge for a couple of weeks as I couldn’t get my 
brakeman’s job till after November Ist, so I thought I would try at other 
division points till I got a position or go back to Dodge; at any rate | 
shall make a visit east in the spring. I want to visit the mining towns in 
Colorado, if possible. Then I am going to settle down, if things are as 
good in Rochester, as when I left. It shall be there; if not, why money 
is what I want and it will be where there is money as I can’t make much. 
* * * Address me at Newton, Kansas, Gen.Del’y.” 

In June, 1907, his mother received a postal card from him with the 
postmark on it, “June 4, 1907,” and the inscription, “Plaza, Fort Scott, 
Kan.,” which stated “going through to Kansas City.” No communication 
came from him between the receipt of it and the receipt of a letter dated 
September 22, 1907. His parents and brothers had lost all trace of his 
whereabouts and occupation. In July, 1907, his mother wrote a letter 
to the Western Electric Company and a letter also to the employer tele 
phone company, asking information with regard to him. Each company 
replied that it was unable to give her any information. In September, 
1907, his mother receieved a letter from him, dated Hutchinson, Kan., 
September 22, 1907, which stated: 


_ “No doubt you will be surprised to hear from me as no doubt you 
think me in jail but I am not nor haven’t been, but I have come to the 
conclusion that I am a failure in this old world and till I could take a 
brace I wasn’t going to lie to you and make you think me a howling 
success. I am trying to get a job as brakeman on the Santa Fe R. R., as 
it pays pretty good money, averages about $100“per month. I need recom- 
mendations to get it. Must have one from some one who has known me 
for five years back. I have been straight that long now or you would 
have heard different by this time, so I want you to get Pa to get S. 
G. McGrail to say he has known me that long and he has and say I 
am straight. It dosen’t put him under obligation to R. R. Co. and if 
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he will do that I will promise you $10 a month for 6 mos. if I get the job. 
Write me a letter, don’t scold, I may turn out O. K. after all, am cer- 
tainly going to try. If I don’t get this, I am going farther south for 
winter and north in spring. Tell me about S. P. Bernie, Elmer and 
Pa. I love you all, even if I have not showed it. Lovingly yours, Charlie. 
I leave Hutchinson to-night for Dodge City, Kansas, so address at Dodge 
City, Kansas, Gen’l. Del’y.” 

Neither his mother nor father gave this letter answer or attention. 
The request was not complied with, and no attempt was made to renew 
or continue the correspondence with him. The only further communica- 
tion between them were two postal cards received from him in October, 
1907, the one postmarked Raton, N. M., which stated, “I am going farther 
west;” the other postmarked Reno, Nev., which stated, “I am on my 
way.” In 1910 the plaintiff made ineffectual inquiry concerning him of 
the police marshal of Raton, N. M. In 1912 she received letters, in re- 
sponse to inquiries by her, from the authorities of thirteen or more state 
penal institutions, stating in effect that he was not and had not been a 
member of either of those institutions. In 1914 and 1915 ineffectual in- 
quiry was made by her of the police department of Sioux City, Iowa, of 
the post office authority of Oklahoma, Okl., and of the Union Pacific 
Railroad Company at Chicago, Ill. The plaintiff also advertised in the 
New York Journal and Rochester and Chicago papers. When the insured 
left Rochester there was a deposit in his name of about $100 which, re- 
mained on deposit and had been transferred, at a time not disclosed, from 


-his name to that of his mother. 


[1] We have concluded that, as a matter of law, no inference could 
be reasonably drawn from those facts that the insured was dead. 

[2-6] The law contains the general presumption that a person who 
has been continuously absent from his home or place of residence, and 
unheard from or of by those who, if he had been alive, would naturally 
have heard of him, through the period of seven years, is dead. The 
presumption does not arise, however, when there exist circumstances or 
facts which reasonably account for his not being heard of, or his absence 
and abstention from communication are reasonably explained without 
assuming his death, or where diligent inquiry as to whether he is alive 
or dead has not been made. The presumption is the offspring, created 
by the courts, of the statutes enacted centuries ago providing that a tenant 
of real estate for life, or a husband or wife, who had been under a 
continuous and unexplained disappearance for a designated number of 
years, should be presumed to be dead. Matter of Board of Education of 
New York, 173 N. Y. 321, 66 N. E. 11. See, also, Code of Civil Procedure, 
§ 841; Penal Law (Consol. Laws, c. 40) § 341. The burden of establishing 
the facts which may, within reason, give rise to the presumption, is upon 
the person invoking it. He must prove more than the mere fact of 
absence during the period. He must produce evidence to justify the 
inference that the death of the absentee is the probable reason why nothing 
is known about him. Before a court is justified in presuming the death 
of a person, at a designated time, because of his absence, the proof should 
remove the reasonable probability of his being alive at the time. The 
presumption does not arise where it is improbable there would have been 
any communication with those who naturally would receive it. Whether 
or not the absence is unexplained except by death, or, in fine, whether 
or not the presumption arises from the evidence, is almost always, of 
necessity, a question for the jury. Whenever, however, the evidence is 
without contradiction and incapable, whether without or with contradic- 
tion, of creating, in reasonable minds, conflicting inferences, the question 
is one of law for the trial justice to decide. Matter of Board of Educa- 
tion of New York, 173 N. Y. 321, 66 N. E. 11; Matter of Wagener. 
143 App. Div. 286, 128 N. Y. Supp. 164; McCartee v. Camel, 1 Barb. Ch. 455; 
Fuller v. New York Life Ins. Co., 199 Fed. 897, 118 C. C. A. 227. 
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The instant case rests wholly upon unconflicting evidence produced 
by the plaintiff. The contents of the communications from the insured 
establish clearly and directly that he, prior to and at the time of the 
cessation of those communications, had the definite and fixed intention 
of not returning to the home of his parents. He had formed the purpose 
of seeking elsewhere, in the West, or the North, or the South, the op- 
portunity and the location satisfactory to him and conducive to the ac- 
quisition of money. He had become a fortune seeker. He declared his 
intention of settling and of engaging in business in another place than 
the city of Rochester, and his absence from that city does not create 
the inference that it was caused by his death. The contents of those 
communications and the other facts do not justify the inference that 
death is the probable reason why nothing has been heard from or of 
him since October, 1907, They establish that the insured left the home 
of his parents hopeful and intending to. send his mother money from 
his wages to be saved. His absence was not to be temporary. The 
anticipated success and result were not achieved. The proof discloses 
two remittances only to his mother. His letter of October 16, 1906, re- 
veals an offer of financial help from his mother, to him, the facts that 
he had ‘not saved a cent and was seeking a change in his occupation to 
that of a brakeman, and had acquired the inclination to seek new oppor- 
tunities and locations. The ties of his former home and of family were 
disintegrating and dissolving. As early as April, 1907, he had formed the 
resolve or practice, at least, of refraining from sending letters to his 
family. Between that month and the latier part of September, 1907, the 
sole communication from him was the postal card of June 4th, on which 
he stated, “Going through to Kansas City,” and his parents did not know 
where he was or what he was doing and sought information in those 
respects from those who had employed him. His letter of September 
22, 1907, shows that it was written solely because he wished his father to 
procure and forward to him a recommendation. It did not afford his 
parents any intelligence of his condition, occupation, or location through 
the previous months during which he was unheard of. The first sentence 
of it is persuasive to the conclusion that his silence was deliberate and 
was to continue until he had proven, at least, that he was not “a failure.” 
His practice of refraining from writing to his parents was naturally con- 
firmed and made rigorous by the facts that his parents declined to fulfill 
his request or to further correspond with him. In the postal cards of 
October, 1907, he told them, simply, he was on his way farther west. He 
did not care to inform them of his intended or probable destination or 
occupation or vouchsafe a single word concerning his condition, intentions, 
or past activities. He, in effect, had ceased to communicate with his famr 
ily through many months during which it is certain he was living, and 
his later writings indicate, beyond question, that the cessation would 
be continued. The clear and direct inference is that his resolution and 
habit, and not death, is the probable reason why nothing was known about 
him at the commencement of this action. This inference is upheld addi- 
tionally by the other facts. He was young, unmarried, in good health, of 
good appearance, and ambitious to prove himself capable of securing suc- 
cess. There is no suggestion in the evidence that he was despondent, or 
was or intended to be venturesome or prone to subject himself to unusual 
risks. We know commonly that disappearances such as his are not rare. 
His future appearance is not improbable. In view of the present agencies 
of extending aid and care in case of sickness or accident, and intelligence 
to those concerned in case of disaster or death, the facts put forward as 
the source of the presumption of death, because of absence and lack 


of intelligence, should be carefully considered and should sustain that 
presumption. 


We do not consider whether or not the inquiry of the plaintiff con- 
cerning the insured was diligent and suitable. 
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The judgment should be reversed, and a new trial granted; costs to 
abide the event. 

Cuddeback, Cardozo, and Crane, JJ., concur. 

Hiscock, C. J., and Pound and Andrews, JJ., dissent. 

Judgment reversed, etc 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 





WOODS 
Vv. 


SOVEREIGN CAMP OF WOODMEN 











OF THE WORLD.-* 








1. INSURANCE—PROOF OF 


DEATH AS EVIDENCE. 

In the absence of any explanation or ot}er evidence, the statement in 
the proofs of death under an insurance contract as to the age of de- 
ceased will, in an action on the contract, be deemed to establish the fact 
so stated. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON 

CERTIFICATE—EVIDENCE—SUFFICIENCY. 

In an action on fraternal benefit certificate, a verdict for plaintiff 
held not supported by evidence sufficient to show that deceased was 
within the age limit requisite for membership in defendant association. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


AGE OF INSURED—PROOF OF 






















Appeal from Trial Term, New York County. 
Action by» Helen Woods against the Sovereign Camp of the Wood- 
men of the World. From a judgment and verdict for plaintiff, and 
the denial of a new trial, defendant appeals. Reversed, and new trial 
ordered. 










Argued before Dowling, Laughlin, Smith, Page, and Shearn, JJ. 






John L. Sheppard, of New York City, for appellant. 
Herman Rosenblum, of New York City (Abraham Crosney, of New 
York City, of counsel), for respondent. 







SHEARN, J. [1] The age of the insured was most material in this 
case, for only persons between the ages of 18 and 52 were eligible to 
membership in the defendant, and, in addition, the rate of premiums was 
graded according to age. In his application the insured stated his age as 
45. This was in 1913. In the proof of death furnished in 1917, by the 
plaintiff's beneficiary, the daughter of the insured, the age of the insured 
at his last birthday was stated as 61. “In the absence of any explanation 
or other evidence, the statement in the proofs as to the age of deceased 
should be deemed to establish the fact so stated.” Schmitt v. National 


173 N. Y. Supp. 672. 
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Life Ass’n, 84 Hun, 128, 32 N. Y. Supp. 513. There was no other evidence 
of the age of the insured introduced by plaintiff, but there was some ex- 
planation of the obvious discrepancy, for the plaintiff testified that she 
had no actual knowledge of her father’s age, and took the age of 61 from 
the death record filed in the board of health. 

The defendant, however, introduced in evidence two applications for 
life insurance made by the insured to the Metropolitan Life Insurance 
Company, in one of which, dated April 1, 1899, the insured stated that 
he was born in Ireland April 27, 1861. According to this, on August 1, 
1913, when the policy in suit was issued, his age was 52 years and 3 
months In the other application, dated April 11, 1907, he stated that he 
he was born in Ireland in March, 1862, which would make his age at the 
date of the issuance of the policy in suit 51 years and 5 months. Dec- 
larations may constitute satisfactory evidence on such a question as age, 
and if there were nothing to the contrary, these declarations would re- 
quire the direction of a verdict in favor of the defendant. But the 
plaintiff has here the declaration contained in the application made by 
the insured to the defendant, which is also entitled to some weight. The 
question, then, is as to the weight of the evidence. This is decidedly 
in favor of the defendant. It is not merely that there are two declara- 
tions against one. Aside from the proof of death furnished by the 
daughter there is further evidence. According to plaintiff. the deceased 
left a son Michael, aged 31. If the insured was 49 when his son was 31, 
he was married when he was 17; but there is no evidence that he married 
at an unusually early age. It is also a suspicious circumstance that the 
daughter claims to have had so little knowledge of her father’s age as 
to lead her to overstate it by 12 years in the proof of death, assuming that 
the deceased’s statements to the defendant of his age were correct. 

[2] These considerations with the lack of other evidence that ought 
easily to have been available, lead to the conclusion that the verdict is 
palpably against the weight of the evidence upon the issue as to whether 
or not the statement of age in the application to the defendant was false. 
Plaintiff's counsel argues that the proof shows that the deceased did not 
know what his age was. If this is true, it is not of much help to the 
plaintiff, for it puts deceased in the position of having made a statement 
: fact material to the defendant regardless of whether it was true or 
alse. 

The judgment and order should be reversed, and a new trial or- 
dered, with costs to appellant to abide the event. Order filed. All 
concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


SPARER 
v. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. 


5. INSURANCE—LIFE INSURANCE—MATERIALITY OF REPRE- 
SENTATION—QUESTION FOR COURT. 
In action on life policy, where there was no doubt but that represen- 
tation of insured in applying for insurance that he had not received 


* Decision rendered, January 10, 1919. 173 N. Y. Supp. 673. 
Vol, LIII—81. 
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medical or surgical attention within five years was material, question of 
its materiality should not have been submitted to jury, being for court. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


6. INSURANCE—LIFE INSURANCE — MISREPRESENTATION— 
INTENT. 


Despite Insurance Law, § 58, life insurer could successfully defend 
action against it on policy procured by material misrepresentation, though 
misrepresentation was not made with intent to deceive. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Appeal from Trial Term, New York County. 

Action by Mary Sparer against the Travelers’ Insurance Company 
of Hartford, Conn. From a judgment for plaintiff, and from an order 
denying motion for new trial, defendant appeals. Judgment and order 
reversed, and new trial granted. 


J Argued before Clarke, P. J., and Laughlin, Page, Shearn, and Merrill, 
33. 


William J. Moran, of New York City, for appellant. 
Abraham H. Sarasohn, of New York City, for respondent. 


Pace, J. The action is brought by the widow of Hery Sparer to 
récover upon a policy of life insurance issued by the defendant upon 
his life, dated May 15, 1917. Sparer died December 15, 1917, after an 
operation for cancer of the stomach in St. Mark’s Hospital. In answer 
to the question in his application, which is annexed to and becomes a 
part of the policy, Sparer answered as follows: 

“11. I am in sound condition mentally and physically. I have never 
a any bodily or mental infirmity or deformity—except as herein stated. 

0.” 

“12. I have not been disabled, nor have I received medical or surgical 
attention, within the past five years—except as herein stated. No.” 

After the insured presented the said application, Dr. Barton, one of 
the defendant’s medical examiners, called upon him and upon examination 
discovered a scar on his abdomen. The insured told the doctor that he 
had an operation in Austria two or three years before; otherwise, the 
insured appeared to be a healthy man. Dr. Barton reported to the 
company, and another medical examiner was sent to see the insured. 
Sparer told him that, while on a visit to his mother in Austria, he had 
a short illness, with some intestinal disturbance, pain in the stomach, and 
vomiting. He was taken to the hospital, and an operation performed for 
an abscess, which left the scar; that he was in the hospital a week or 
ten days, and within a month he returned to America; and that the 
surgeons allowed him to eat anything a few days after the operation. The 
doctor, thinking this was a slight matter, recommended the granting of 
the policy. After notice of death was sent by the insurerd’s son, it was 
discovered that about three months prior to his application he had been 
three weeks in Mt. Sinai Hospital, in this city, and that he was treated by 
Dr. A. A. Berg. This was all proved in the plaintiff's case. -Defendant 
moved for a dismissal, and the motion was denied. 

[1] The defendant then sought to prove by the operating and assistant 
surgeon at St. Mark’s Hospital, and by the hospital records, the condition 
that the insured was in at the time of the operation. This was properly 
excluded under section 834 of the Code of Civil Procedure. The de- 
fendant then called a physician, who, at the time of the operation was a 
medical student, and in that capacity attended the operation. He testified 
that when Sparer’s body was exposed on the operating table he saw the 
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scar, and when abdomen was opened it showed that an operation known 
as posterior gastroenterectomy had been performed. He explained this 
to mean: 

“That is an operation which hitches up part of the intestines through 
the stomach, which is done in cases of diseases of the stomach, cahcer or 
ulcer of the stomach, and there is also a part of the stomach removed.” 

And on this occasion the doctors performed an— 

“Anterior gastroenterectomy, which is attaching the intestine to the 
anterior part of the stomach.” 

[2] The defendant tried to put in evidence the Mt.Sinai Hospital 
record of the case, which was properly excluded. The defendant’s 
attorney then made the following offer of proof: 

“In view of your honor’s consistent rulings on the subject of privilege, 
I now offer to prove by the records of Mt. Sinai Hospital, duly authen- 
ticated by the physician who made them, Dr. A. A. Berg, and who was 
also the physician, I claim, who performed the operation which we assert, 
performed the operation at said hospital between the dates already testified 
to; that at said hospital, between said dates, the said doctor performed an 
operation upon the body of the assured herein.” 

[3] The court asked plaintiff’s counsel: 


“No objection is made by plaintiff to the fact that proof is offered, 
or the form of the offer?” 

Plaintiff’s counsel responded, “No, sir;” and the court excluded the 
proof and defendant excepted. While it would have been the better 
practice to have put Dr. Berg on the witness stand and asked questions, 
it was competent for the justice, with the consent of plaintiff’s attorney, 
to accept and rule an offer of proof. 

[4] I think the exclusion of the latter part of the offer of proof 
was erroneous. The doctor could not have described the operation, or 
any condition that he observed which was necessarily disclosed by an 
inspection of the body of the insured. He could have testified that he 
at a certain time performed an operation on the insured at the hospital. 
In Klein v. Prudential Insurance Co., 221 N. Y. 453, 117 N. E. 942, the 
court held it was not error to allow a physician to testify that he attended 
the deceased on a certain day and that he was sick. And in Patten v. 
United Life & Accident Insurance Association, 133 N. Y. 450, 31 N. E. 
342, it was held that a physician could testify that he attended profes- 
sionally upon the deceased at a given period of time, and how many times 
he called, and whether daily or hourly; in fact, that the physician attended 
the deceased in a professional capacity, and that the information con- 
cerning which the inquiry is made was necessary to enable him to act in 
that capacity, must be developed, in order to lay a foundation for the 
objection under section 834. 

[5] The court also erred in the charge to the jury. The court 
laid down as a rule of law that the defendant must satisfy them that 
the representation was false, that the insured knew it to be false, that 
he made it with intention of deceiving the defendant, that it was material, 
and the defendant relied upon it. Upon the defendant’s counsel taking 
exception to that portion of the charge, the court said: 

“T think you attach too much importance to that, because I said sub- 
stantially to the jury that it is conceded that he had received some medical 
attention, and, of course, it is perfectly evident, if he had, he must have 
known it, so that these two items are not elements for the jury to consider. 
The real issue before the jury is whether the misstatement was made for 
the purpose of deceit, whether the company relied on it, and whether it 
was material.” 

The application statement was annexed to the policy and contained 
this statement : 


_ “I hereby agree, for myself and for any person who may have or 
claim an interest in any contract which may be issued upon this applica- 
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tion, as follows: * * * (2) That every declaration hereinabove con- 
tained is true.” 

There can be no doubt that the representation that the applicant had 
not received medical or surgical attention within the last five years was 
a material representation, for, had the truth in that regard been disclosed 
the company would not have issued its policy. Under these circumstances 
the materiality of the representation was a question for the court and 
not for the jury. It is only when it is doubtful whether the representation 
is material that a question of fact arises which must be submitted to the 
jury.’ Armour v. Transatlantic Fire Ins. Co., 90 N. Y. 450, 457. There- 
fore this question should not have been submitted to the jury. 

[6] Furthermore, in order for the defendant to succeed, it did not 
have to prove that the misrepresentation was made with intent to de- 
ceive. The defense was an equitable defense; any facts that would entitle 
the defendant to have maintained an action to rescind the contract of 
insurance would afford a complete defense in an action brought upon the 
contract. The learned justice did not have in mind the distinction between 
an action at law for damages for false representation and a suit in equity 
to rescind a contract for misrepresentations. In the former it is necessary 
to prove that the representation was made with intent to deceive, while 
in the latter a misrepresentation of a material fact in reliance upon which 
the contract was made, even if made without intent to deceive, will be 
sufficient to set aside the contract. Bloomquist v. Farson, 222 N. Y. 375, 
380, 118 N. E. 855; Armour v. Transatlantic Fire Ins. Co., supra. Section 
58 of the Insurance Law (Consol. Laws, c. 28) has not changed the law 
with reference to misrepresentation. While not adopting the conclusion 
in the case, we find the effect of this amendment well expressed by Mr. 
Justice Blackmar : 

“The very purpose of the law seems to me to prevent a company 
avoiding its policies, unless either they are obtained by fraud in represen- 
tation, in which case the representations fall under the law of warranty, 
or they are obtained by false representations which deceived the company 
. into issuing a policy, in which case the law of rescission obtains. In the 
case at bar the jury have found on sufficient evidence that the represen- 
tation was not fraudulent; therefore the only question is whether the 
defendant has the right to rescind. * * * Stanuleuich v. St. Lawrence 
Life Ass’n, 183 App. Div. 111, 113, 170 N. Y. Supp. 161, 162. 

Therefore, even though the jury, having had the question of the intent 
of the applicant to deceive submitted to it and found a lack of such intent, 
the verdict should not be allowed to stand, for, even with that element out 
of the case, still the plaintiff could not succeed because of a misrepresenta- 
tion of a material fact, in reliance upon which the policy was issued. 

The judgment and order should be reversed, and a new trial granted 
with costs to appellant to abide the évent. Order filed. All concur. 
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COURT OF CIVIL APPEALS OF TEXAS. 
Et Paso. 


ZETNA LIFE INS. CO. 
v 


KING. (No. 884.)* 


1, INSURANCE — DECLARATIONS—SHORT FORM APPLICA- 
TION. 


A short form application for additional insurance held susceptible 


* Decision rendered, Jan, 9, 1919, On rehearing, Jan. 30, 1919. 208 S. 
W. Rep. 348. 
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of meaning only that declarations, concerning applications for insurance 
in other companies, in the original application; were true when made. 


(For other cases, see Insurance, Dec. Dig. § 300.) 
2. INSURANCE—REPRESENTATIONS—CONSTRUCTION. 


Doubt as to meaning of statements in a short form of application, 
which was presented to insured filled out as signed, will be resolved in 
favor of enforcement of the policy. 


(For other cases, see Insurance, Dec. Dig. § 264[2].) 
3. INSUKANCE—MISREPRESENTATIONS—WHEN MATERIAL. 


A misrepresentation in an application for life insurance is material, 
under Rev. St. 1911, art. 4741, when knowledge of the truth by the in- 
surer might reasonably have caused it to refuse to issue the policy. 


(For other cases, see» Insurance, Dec. Dig. § 255.) 


4. INSURANCE—MISREPRESENTATIONS—DECLARATIONS IN 
APPLIOATION—QUESTIONS FOR JURY. 


In action on life policy, whether declaration in application as to 
cause of death of insured’s brother and as to insured’s use of alcholic 
or malt liquors was material, within meaning of Rev. St. 1911, art. 4741, 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from District Na El Paso County; P. R. Price, Judge. 
Suit by Mrs. Mary R. King against the A®tna Life Insurance 
Company. Judgment for piaintiff and defendant appeals. Affirmed. 


Wm. J. Moroney, of Dallas, and W. S. Berkshire and Jackson & 
Isaacks. all of El Paso, for appellant. 

. F. Woodson, QO. R. Armstrong, and Lea, McGrady & Thomason, 
all of El Paso, for appellee. 


Harper, C, J. This is a suit by appellee, Mary R. H. King, widow of 
Silas L. King, to recover of appellant, Attna Life Insurance Company, 
on two life insurance policies for $25,000 each, or*$50,000, interest at 12 
per cent., statutory damages, and $12,000 attorney’s fees. The cause was 
submitted to a jury upon special issues, and upon the answers thereto 
judgment was entered for the full amount sued for. 

The defenses are that: 


(a) The policies were procured with suicidal intent; (b) actual sui- 
cide within one year from the issuance of the policies; (c) that he falsely 
represented that his brother died of alcoholism, while he was in fact a 
suicide; (d) that he misrepresented the facts as to his own use of alcohol; 
(e) and that after deceased had applied for the policies in appellant com- 
pany, and before delivered, he made application to the Kansas City Life 
for a policy and failed to notify appellant of that fact. 

The jury found: 

(1) That Silas L. King did not commit suicide. 

(2) That he did not take out the policy in contemplation of suicide. 

(3) That the fact that Terry King, the brother of Silas King, com- 
ue suicide, instead of dying from alcoholism, was not -material to 
the risk. 

(4) That Silas King believed in good faith that Terry King died of 
alcoholism. 

(5) That Silas King had never been intemperate in the use of malt 
or spirituous liquors. 
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(6) “Q. Do you find from a preponderance of the evidence that 
the fact, if it was a fact, that Silas L. King had been intemperate in the 
use of either malt or spirituous liquors, was material to the risk assumed 
in said policies issued by defendant on his life? Answer: No.” 

(7) “Q. Do you find from the preponderance of the evidence that 
if deceased had communicated to the defendant that subsquent to the ad- 
mission of the written application for policy, and prior to the delivery of 
the two policies in question in this suit to him, that he had made applica- 
tion on the 25th day of August, 1916, to the Kansas City Life Insurance 
Company, for a policy in the sum of $25,000.00 on his life, it would not 
have delivered to him the two policies in question in this case? Answer: 
No.” 

Special issue No. 1 asked by plaintiff: 

“Do you believe from the evidence that when Silas King signed the 
second application to defendant called ‘short form of application’ dated 
August 31, 1916, he thereby intended to represent to defendant that he 
had not applied to the Kansas City Life Insurance Company for a policy 
of insurance? Answer: No.” 


Statement of the Case. 


Silas L. King, after having been frequently solicited to do so for 
more than a year, on July 30, 1916, made application to the Etna Life In- 
surance Company for a life policy of $25.000. When this application was 
sent in by McKnight, general soliciting agent for the company at El 
Paso, Tex., as the latter expressed it, “I thought it possible to deliver 
him more insurance and so wrote the company.” As a result, the company 
sent in two policies of $25,000 each, and a short form application accom- 
panied the second policy, to be filled out, with additional medical examina- 
tion, after which both policies were delivered. Notes were taken for 
the first annual premiums. The company received its money, and the 
notes have been paid. The first or long form of application contained 
the following questions and answers: 

Q. Have you ever been intemperate in the use of either malt or 
spirituous liquors? Answer: No. 

Q. Do you use either malt or spirituous liquors daily or nearly every 
day? Answer: No. 

Q. (a) If used at all, what kind; (b) how often, and what quantity? 
Answer: Do not use any of any kind. 


Family Record. 





Living. Dead. 
Age. Health. Cause of Date of 
Age. Death. Death. 
Father 80 Old Age 1914 
Father’s Father DK DK DK 
Father’s Mother DK DK DK 
Mother 64 DK 1900 
Mother’s Father DK DK DK 
Mother’s Mother DK DK DK 
Brothers—4 58 Good 50 Alcoholism 1912 
40 Good 
37 Good 
Sisters—3 50 Good 
52 Good 
48 Good 





It was agreed that the letters “DK” in the application meant, “Don’t 
Know.” It also contained the question and answer: 

(g) “What amount of insurance is now in force on your life, and 
in what company or association? Answer: $2,500.00 National Life.” 

The short form application upon which the second policy for $25,000 
was issued, as applicable to this opinion, reads: 

“I hereby apply to the A=tna Life Insurance Company for a contract 
of insurance upon my life, and I declare that I am in sound health, and 
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now repeat all the declarations, statements and answers signed by me in 
an application to said company dated July 28, 1916, on which contract No. 
161373 was issued, and make them a part of this application, with the 
exception of such answers as are given below, and I hereby agree that 
the declarations, statements and answers repeated as above, together with 
those given below, are complete and true and that they shall form a part 
of the contract or policy to be issued by said company upon my life.” 

In the “answers given below” in said second or short form of ap- 
plication, there were no answers that modified in any way the statements 
and representations made in said original application, dated July 28, 1916, 
heretofore quoted. 

Attached to and made a part of each policy was a copy of said ori- 
ginal application, and in addition a copy of said second application, which 
was dated August 28, 1916, was attached to and made a part of said 
policy 161374. The short form application was signed September I, 1916. 
On August 25, 1916, King had made an application to the Kansas City 
Life Insurance Company for $25,000 insurance, which was subsequently 
issued, the short form application did not mention this fact. 

[{1, 2] The failure of King to reveal that the Kansas City Life Policy 
had been applied for since the original application was made could not 
be held to be a misrepresentation of fact, nor was it a failure to answer 
any question in either the short or long form of application. Appellant 
contends that question No. 8 in the first application required the insured 
to reveal, by his answers to the questions in the second or short form ap- 
plication, that he had applied for this policy. The question reads: 

“Has any proposal or application ever been made or submitted to 
any company, association, agent or physician for which insurances on 
your life is now pending, or has not been granted for the full amount, 
and of the same kind as applied for? If so, state particulars, and the 
names of all such companies, etc. Answer: No.” 

But as we view the facts, the appellant’s policies were “ordinary life, 
commercial non-participating policies,” annual premium ($798.50). The 
Kansas City policy was ordinary life (not commercial) premium $807.50, 
so “not of the same kind as applied for.” At least, the question was of 
doubtful meaning at the time the short form application was signed, and 
this is so in another respect. The short form was presented to King, 
filled out as signed, and is susceptible of the meaning that the declara- 
tions in the original application were true when made. The question be- 
ing of doubtful or obscure meaning, it will be construed in favor of en- 
forcement of the policy. Mutual Life Insurance Co. v. Ford, 61 Tex. 
Civ. App. 412, 130 S. W. 769. The testimony of the representatives of the 
company clearly indicates that, under all the facts, these policies would 
have been issued had they known that the application for the Kansas 
City Life policy had been made. At least, it does not so affirmatively 
appear therefrom that it probably would not have been issued had they 
possessed the knowledge as to justify the court (if it is a question for 
the court) in holding that the failure of Silas L. King to make a true 
answer was material. 

The fourth assignment raises two questions: That the finding of the 
jury that Silas L. King did not take out the policies in contemplation of 
suicide, and the finding that he*did not commit suicide, are contrary to the 
overwhelming weight and preponderance of the evidence. 

There is abundance of evidence to sustain the jury’s findings as to 
both propositions. It could serve no good purpose to quote it, so the as- 
signment is overruled. 

The first and third urge that the statements in the application for 
insurance that Terry King, a brother to insured, died of “alcoholism,” 
when in fact he suicided, and the statement that he (Silas King) did not 
use alcholic or malt liquors of any kind, when in fact he was addicted to 
their use to some extent, were material representatious as a matter of 
law; therefore void the policies. 
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That the facts indisputably establish the materiality of the misrep- 
resentations, therefore the question should have been determined by the 
court and should not have been submitted to the jury. 

[3] A misrepresentation in the application for policy is declared by 
the courts to be material when knowledge of the truth, by the company, 
might reasonably have caused the company to refuse to issue the policy. 
Article 4947, Vernon’s Sayles’ Statutes of Texas, reads: 

“Any provision in any contract or policy of insurance issued or con- 
tracted for in this state, which provides that the answers or statements 
made in the application for such contract, or in the contract of insurance, 
if untrue or false, shall render the contract * * * void or voidable, shall 
be of no effect, and shall not constitute any defense to any suit brought 
upon such contract, unless it be shown upon the trial thereof that the 
matter or thing misrepresented was material to the risk or actually con- 
tributed to the contingency or event which said policy became due and 
payable and whether it was material and so contributed in any case shall 
be a question of fact to be determined by the court or jury trying such 
case.” 


[4] If the great preponderance and weight of the evidence, as con- 
tended by appellant, was to the effect that the representations were not 
made in good faith and that they were in fact material in that the com- 
pany would not likely have issued the policies, if the answers had con- 
veyed the exact truth to it, then it must be conceded that the questions 

‘ should not have been submitted to the jury; but such a proposition is not 
supported by the record. The answer as to the cause of the death of 
his brother was made under the form for “Family History” as above in- 
dicated. There is no evidence in the record that tends to indicate that the 
deceased’s “family history” as to the cause of the death was otherwise 
than as declared by the answer. Upon the other hand, the only positive 
testimony is that the answer was true as to family history, that he had 
been told that alcoholism was the cause of the death, and there is no 
evidence that he had ever been otherwise informed, but, to the contrary, 
his acts and statements showed that he in fact believed his statement to 
be true. It is in evidence that he admonished his boys to avoid the use 
of alcohol, and cited their Uncle Terry’s death as an example of the 
evil consequences of the excessive use of it. In fact, the record does not 
disclose the manner in which Terry King suicided. It may have been by 
the excessive use of alcohol. However, it seems a logical conclusion 
to indulge that the information to the company that his brother suicided 
by some means would not have been considered more seriously in de- 
termining upon the issuance of the policies than the fact that he caused 
his own death by the excessive use of alcoholic liquors, because they 
are not materially different. 


That the answer of Silas King that he himself did not use alcoholic 
or malt liquors of any kind, when in fact, if it was a fact, he did to a 
certain extent so use it influenced the company to issue the policy when 
if it had been correctly informed it would not have done so, seems con- 
clusively refuted by the fact that the company had a report from the 
Retail Credit Company that Silas King did take an occasional drink, and, 
nothwithstanding this report nearly tw8 months prior to King’s death, 
it did not cancel the policies. In fact, there is no evidence in this rec- 
ord that he indulged in alcoholic drinks at all at the time he signed the 
application. So if the credit company did in fact find that he took an 
occasional drink after the application was signed, this fact would not be 
proof that his answer was untrue at the time made, so clearly these were 
questions properly submitted to the jury. Blackstone v. Kansas City 
Life Insurance Co., 107 Tex. 102, 174 S. W. 821; Guarantee Life In- 
surance Co. v. Evert, 178 S. W. 653. 


The second assignment consists of a verbatim copy of four separate 
paragraphs of the motion for a new trial, and each paragraph raises a 
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distinct question. They are not propositions within themselves, so, as 
an assignment of error, are multifarious and should not be considered; 
but we have concluded to pass upon the two propositions which follow, 
because they are in a sense akin to the points discussed next above. The 
propositions are: 

1. “A verdict contrary to the positive, uncontradicted, and ‘unim- 
peached testimony of a single witness should be set aside, and on appeal 
it should be disregarded.” It is asserted that the testimony of witness 
Bailey is to the effect that Silas King had been intemperate in the use of 
spirituous and malt liquors; hence his answer, “No,” ‘to the question, 
“Have you ever been intemperate in the use of either malt or spirituous 
liquors?” was untrue. The testimony of the witness will not bear out 
the charge in this assignment. ‘He said that he had known King from 
1914 to his death; had seen him take a drink which he made himself 
called wifie and whiskey; that he thought it had alcohol in it, but that 
he had never seen him intoxicated that he could tell, neither does the 
record bear out the charge that the testimony is uncontradicted. Mrs. 
King testified : 

“My husband did not use intoxicants in any form since our marriage. 
I never knew of him using intoxicants in any form.” 

Appellant introduced in evidence the report of Jordan Reporting 
Company, which shows that he was not a user of intoxicants; also, the 
report of Retail Credit Company, which showed that King took an oc- 
casional drink with a friend, etc. So the truth or falsity of this answer 
was a question for the jury as well as its materiality. 

[5] In this connection, in the same assignment, appellant complains 
of the argument of one of the counsel for appellee that the testimony of 
witness Bailey should not be believed, on the ground that the defendant 
had not produced other witnesses to the same effect, when in fact defend- 
ant had offered to account for the absence of other witnesses. This 
was not error, because the bill of exceptions does not show what the wit- 
nesses whose absence it offered to account for would testify to. 

The fifth assignment, charging error in excluding the testimony ot 
various witnesses concerning several different and distinct matters of 
fact, is overruled because without merit. 

[6] The sixth is that the court erred: 

“(a) In denying the appellant’s request to open and conclude the 
evidence and argument without making the statutory admissions; (b) 
in refusing a special issue as to attorney’s fees; (c) in rendering judg- 
ment as to any attorney’s fees; (d) and because $12,000.00 attorney’s fees 
is excessive.” 

The record shows that defendant filed its motion to be permitted to 
open and close the case because under the pleadings the burden of proot 
of the whole case was upon the defendant, without making the statutory 
admissions. When this request was refused by the court, it made the ad- 
mission that plaintiff had a good cause of action except so far as it may 
be defeated, in whole or in part, by the facts which may be established 
on the trial. It was then permitted to open and conclude in introducing 
evidence and argument; this admission having been made, and the jury 
having found appellant liable upon the policies after hearing its evidence. 
There having been no evidence introduced upon the question of recovery 
of attorney’s fees, nor as to whether the $12,000 sued for was a reasonable 
attorney fee, it was not error to refuse to submit these questions to the 
jury, for, until appellant had made some showing by its evidence which 
would tend to defeat plaintiff’s cause of action in this respect, it stood 
before the court confessing judgment for the amount sued for. 

Finding no error in the record, the case is affirmed. 


On Rehearing 


By the motion for rehearing, our attention is called to the fact that 
we quoted a portion of article 4947, Revised Statutes of Texas, as ap- 
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plicable to the questions under discussion. We think it clearly appears 
that the observations had for their basis the provisions of articles 4741, 
4959, Rev. St., passed in 1909: 

“No policy of life insurance shall be issued or delivered in this state, 
or be issued by a life insurance company organized under the laws of 
this state, unless the same shall contain provisions substantially as fol- 
lows: * * * (4) A provision that all statements made by the in- 
sured shall, in the absence of fraud, be deemed representations and not 
warranties.” 

“No recovery upon any life, accident or health insurance policy shall 
ever be defeated because of any misrepresentation in the application 
— is of an inmaterial fact and which does not affect the risks as- 
sumed.” 

We therefore withdraw that portion of the opinion and substitute the 
above in its stead. 

For a full discussion of the applicability of the two statutes to the 
points at issue in this case, we refer to Guaranty Life Insurance Co., 
v. Evert, 178 S. W. 643. 


With this correction, the motion is overruled. 


ELBA BANK & TRUST CO. v. MARSH. (4 Div. 759.)* 
(Supreme Court of Alabama.) 


INSURANCE—ACTION ON LIFE POLICY—VARIANCE—FRAUD. 

In action on life policy by assignee, a plea by substituted defendant, 
original beneficiary, of actual fraud, in that contents of assignment were 
misrepresented by assignee, did not support proof of constructive fraud, 
in that such defendant was ignorant of the real significance and effect 
of the transfer and that it was assignee’s duty to inform her thereof. 


(For other cases, see Insurance, Dec. Dig. § 645[5].) 


Appeal from Circuit Court, Coffee County; A. B. Foster, Judge. 

Action by the Elba Bank & Trust Company against the Mutual Life 
Insurance Company of New York, in which Eva C. Marsh was substituted 
as party defendant. Judgment for substituted defendant, and plaintiff 
appeals. Reversed and remanded. 


W. W. Sanders, of Elba, for appellant. 
J. A. Carnley, of Elba, for appellee. 


Decision rendered, Dec. 19, 1918. 80 South. Rep. 374. 


ee ooo 


NORWOOD v. STINNETT. (6 Div. 814.)* 
(Supreme Court of Alabama.) 


2. INSURANCE—PREMIUM NOTES—CONDITIONAL DELIVERY 
—QUESTION FOR JURY. 


Whether promissory notes given life insurance agent for premiums 
on two policies were delivered on condition they should not be effective 
a a ene ee ie 


* Decision rendered, Nov. 28, 1918. 80 South. Rep. 431. 
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if insured decided he did not desire policies held question of fact for 
jury in agent’s action. 


(For other cases, see Insurance, Dec. Dig. § 188[3].) 


3. INSURANCE—CONDITIONAL DELIVERY—PREMIUM NOTES. 


Where the policies were received only for examination, and insured 
executed notes to become effective only in case of his acceptance, policies 
never took effect, and notes never became obligation until insured accepted 
policies or dealt with them or kept them so long without objection .as 
to create inference of acceptance. 


(For other cases, see Insurance, Dec. Dig. § 188[1].) 


5. INSURANCE—CONDITIONAL DELIVERY—PREMIUMS NOTES 

—OBLIGATION TO RETURN POLICIES. 

Where insured received life policies and executed notes for premiums 
on condition notes should not become effective unless he decided to keep 
policies, rejection of policies and notes imposed concurrent obligation to 
return policies; failure so to return leaving him liable on notes. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 


6. INSURANCE—PREMIUM NOTES—WANT OF CONSIDERA- 

TION. 

Notes executed for premiums on life policies on condition insured 
should not be liable on notes unless he decided to keep policies held 
not void for want of consideration; insured, if having decided not to 
keep policies, never having returned them. 


(For other cases, see Insurance, Dec. Dig. § 188[1].) 


Appeal from Circuit Court, Jefferson County; J. C. B. Guin, Judge. 

Action by J. M. Norwood against J. E. Stinnett on a promissory note. 
Tudgment for defendant, and plaintiff appealed. Transferred from Court 
of Appeals under Acts 1911, p. 450, § 6. Reversed and remanded. 


E. E. Wilson and Mathews & Mathews, both of Bessemer, for ap- 
pellant. 


Goodwyn & Ross, of Bessemer, for appellee. 


De 


SAWYER et at. v. HEAD CAMP, PACIFIC JURISDICTION, 
WOODMEN OF THE WORLD. (No. 9193.)*. 


(Supreme Court of Colorado.) 


INSURANCE—FRATERNAL INSURANCE CORPORATION— 
CHANGE IN CONSTITUTION. * 


Where after a benefit certificate, which was declared subject to the 
provisions of the constitution of a fraternal insurer, was issued, the 
constitution, which had declared that a member in good standing who 
suffered disability rendering him unable to pay dues should remain in 
good standing during disability, was changed, and the new provision 
provided that the member should remain in good standing for only 


* Decision rendered, Jan. 6, 1919. 177 Pac. Rep. 968. 
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three months, held that, as such provision did not expressly declare it 
should be retrospective, it should not be given that construction, and 
cannot apply to the certificate already issued. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Error to District Court, Jefferson County. 

Action by J. Edna Sawyer and others against the Head Camp, Pacific 
Jurisdiction, Woodmen of the World. Judgment for defendant, and 
plaintiffs bring error. Reversed and remanded, with directions. 


Quaintance, King & Quaintance, of Denver, for plaintiffs in error. 
George P. Steele, of Denver, for defendant in error. 


0m 


NATIONAL COUNCIL OF THE KNIGHTS AND LADIES OF 
SECURITY v. GLENN.* 


(Supreme Court of Florida.) 


1. INSURANCE—REINSTATEMENT—GOOD HEALTH. 


Pregnancy is not a personal ailment or condition of bad or unsound 
health, so as to violate an agreement or stipulation that a member of 
a beneficiary society shall not be reinstated after suspension for nonpay- 
ment of dues, unless such member is in good health at the time of the 
reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 761.) 
2. ee ee HEALTH — PLEAD- 
ING. 


In a suit on an insurance policy issued by a beneficiary society, where 
the terms of the contract provide for the reinstatement of a policy holder 
who is in arrears, upon his payment of all overdue assessments, provided 
“he be ih good health at the time of making payment to the financier, with 
a view to reinstatement,” a plea that the insured was “not in good health” 
at the time of his reinstatement is too vague and indefinite, and-the 
defendant may be required to set forth definitely and specifically in what 
respect the insured was not in good health, and the nature of his ill health. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


3. INSURANCE— FRATERNAL BENEFICIARY INSURANCE— 
REINSTATEMENT—GOOD HEALTH—BURDEN OF PROOF. 
Where such ill health is pleaded, the burden of proof is upon the 

defendant to establish it by a perponderance of the testimony. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Error to Circuit Court, Gadsden County; E. C. Love, Judge. 

Action by Morgan L. Glenn against the National Council of the 
Knights and Ladies of Security. Verdict and judgment for plaintiff, and 
defendant brings error. Affirmed. 


Greene S. Johnston, Jr., and Guyte P. McCord, both of Tallahassee, 
for plaintiff in error. 
Watson & Wright, of Quiney, for defendant in error. 


‘ *Decision rendered, Dec. 21, 1918. 80 South. Rep. 516, Syllabus by the 
ourt. 





Life.] Sovereign Camp, W’dm’n of World, v. McDonald, 321 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD. v. 
McDONALD.* 


(Supreme Court of Florida.) 


1. INSURANCE—LIFE INSURANCE— PROOF OF DEATH— 
WAIVER. 


A clause in a certificate of life insurance which requires preliminary 
proof of death 90 days before suit shall be brought upon the certificate 
may be waived by the insurer, and in case of such waiver suit may be 
brought 90 days after the death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


5. INSURANCE—STATEMENTS AND REPRESENTATIONS IN 
APPLICATION—WARRANTIES—EFFECT. 


Where an application for a certificate of life insurance in a fraternal 
life insurance company contains a clause certifying, agreeing, and war- 
ranting that the applicant is in sound health, of temperate habits, and 
has no disease or injury that will tend to shorten his life, and that 
the application to which he attaches his signature shall constitute the 
basis for and form a part of the beneficiary certificate, and further 
agreeing, certifying, and warranting that all the statements, representa- 
tions, and answers in the application are full, complete, and true, and 
that any untrue statement or answer made by the applicant, or any con- 
cealment of facts in the application, intentional or otherwise, shall render 
the certificate void, and the certificate afterwards issued upon such ap- 
plication declares that the application constitutes the contract or agree- 
ment between the insurer and the insured, the statements and representa- 
tions made by the applicant concerning his health and habits afid the 
absence of injury or disease that will tend to shorten his life are war- 
ranties, and if such statements were untrue as made in the application 
they operate to defeat a recovery upon the certificate of insurance. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 


6. INSURANCE—LIFE INSURANCE—BREACH OF WARRANTY— 
BURDEN OF PROOF. 
The burden of proof is upon the insurer, who pleads a breach of 
warranty to a declaration upon a certificate of life insurance, 
(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Error to Circuit Court, Columbia County; M. F. Horne, Judge. 

Action by Anna McDonald against the Sovereign Camp of the 
Woodmen of the World. Demurrer to declaration overruled, judgment 
for plaintiff, and defendant brings error. Reversed. 


A. B. & C. C. Small, of Lake City, for plaintiff in error. 
Cone & Chapman, of Lake City, for defendant in error. 


i rendered, Jan. 8, 1919. 80 South. Rep. 566. Syllabus by the 
ourt. 
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LIFE INS. CO. OF VIRGINIA v. PATE. (No. 9682.)* 
(Court of Appeals of Georgia. Division No. 1.) 


1. INSURANCE — LIFE INSURANCE — ATTACHING APPLICA- 
TION TO POLICY--STATUTE. * 


Where an application for insurance is not attached to the policy, 
nor referred to therein, it cannot be considered as a part of 
the contract, or introduced in evidence as such, or to show that certain 
statements there made were contracted or warranted to be true (Civil 
Code 1910, § 2471); but a failure to make the application a part of the 
policy does not prevent the insurer from pleading and proving that the 
insured made false and fraudulent statements as to the name and address 
of the doctor or doctors that attended him within a certain period, and 
that he thus fraudulently induced the insurer to issue the policy, and it 
was therefore void. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


2. INSURANCE—LIFE INSURANCE—“MATERIAL REPRESENTA- 
TION.” 


A “material representation” is one that would influence a prudent in- 
surer in determining whether or not to accept the risk, or in fixing the 
amount of the premium in the event of such acceptance. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


(For other definitions, see Words and Phrases, First and Series 
Series, Material Representation.) 


3. INSURANCE—MATERIAL REPRESENTATION— QUESTION 

FOR JURY. 

Questions as to the truth and materiality of representations are gen- 
erally issues of fact, for determination by the jury; but where all the 
testimony relating to a question of fact excluded every reasonable in- 
ference but one, the issue becomes an issue of law, for determination 
by the court. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Error from City Court of Columbus; G. Y. Tigner, Judge. 

Suit by Ruth Pate against the Life Insurance Company of Virginia. 
Verdict and judgment for plaintiff, motion for new trial denied, and 
defendant brings error. Reversed. 


J. L. Willis and A. W. Cozart, both of Columbus, for plaintiff in error. 
Hatcher & Hatcher and Ed. Wohlwender, all of Columbus, for de- 
fendant in error. 


*Decision rendered, Jan. 15, 1919. 97 S. E. Rep. 874. Syllabus by the 
Court. 


Life.] Lindsey v. Independent Order of Puritans. 


LINDSEY v. INDEPENDENT ORDERS OF PURITANS.— 
INDEPENDENT ORDER OF PURITANS v. LINDSEY. 
(Nos. 9690, 9731.) * 


(Court of Appeals of Georgia. Division No. 1.) 


1. INSURANCE—ASSUMPTION OF RISK—VALIDITY OF POLICY. 


A life policy for $2,000 had lapsed before the death of the insured and 
before the defendant company, by written agreement, assumed the liabilities 
set forth in the insurance contract. The policy itself being void at the 
time the assumption of liability was undertaken by the defendant company, 
no liability attached against the original insurer, and hence none was 
assumed by the defendant company. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE—LIFE INSURANCE—LIABILITY. 


The other contract of insurance provided for the payment of 50 monthly 
installments of $20 each to the beneficiary upon proof of the death of 
the insured, but provided that if his death resulted solely from an 
“accident of travel,” only 100 monthly installments of $20 each be paid 
to the beneficiary. It further provided that the beneficiary, “if the widow 
of the insured,” should be entitled “after having received 100 monthly 
payments provided for above,” to a continued benefit of $20 per month 
during the full term of her widowhood, to cease upon her remarriage or 
death. There being no proof that the death of the insured resulted 
from an accident of travel, the beneficiary was not entitled to the 100 
consecutive monthly installments of $20 each provided for by the contract, 
and was not entitled to the continued benefit of $20 per month during 
her widowhood, which was only dtie and payable after the 100 monthly 
payment provided for in the event of accidental death should have been 
received by her. Both the payment of the 100 monthly installments of 
$20 each and the continued benefit of $20 per month during her widow- 
hood depended, by the terms of the contract, upon the accidental death 
of the insured, resulting solely from an accident of travel. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


Error from Superior Court, Colquitt County; W. E. Thomas, Judge. 

Action by E. M. Lindsey against the Independent Order of Puritans. 
Judgment for defendant, motion for new trial overruled, plaintiff excepts 
and brings error, and defendant takes a cross-bill of exceptions. Af- 
firmed on main bill of exceptions, and crossbill dismissed. 


Shipp & Kline, of Moultrie, for plaintiff in error. 


Douglas & Douglas, of Atlanta, and Parker & Gibson, of Moultrie, 
for defendant in error. 


*Decision rendered, Jan. 29, 1919. 98 S. E. Rep. 252. Syllabus by the 
Court. 
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BISHOP v. ROBERTS et at. (No. 21759.)* 
(Supreme Court of Kansas.) 


INSURANCE—CHANGE OF BENEFICIARY—BY-LAWS, 

Equity may not ignore the positive inhibition of a by-law of a 
beneficiary society making any change of beneficiary ineffective without 
surrender of the old certificate and the issuing of a new one, and may 
not regard a new certificate as having been issued, when no one of 
several reasonable requirements of the by-laws relating to change of 
beneficiary has been complied with, and the society has not been placed 
in a position in which it might have issued a new certificate, but for the 
member’s death. 


(For other cases, see Insurance, Dec. Dig. § 784[4].) 


Appeal from District Court, Brown County. 
Action by Orville Bishop, as guardian, etc., against W. M. Roberts 
and another. Judgment for defendants, and plaintiff appeals. Affirmed. 


T. A. Moxcey, of Atchison, for appellant. 
W. F. Means, of Hiawatha, for appellees. 


*Decision rendered, Feb. 8 1919. 178 Pac. Rep. 409. Syllabus by the 
Court. 


——_—_——~- 


NATIONAL COUNCIL OF KNIGHTS AND LADIES OF 
SECURITY v. DEAN.* 


(Court of Appeals of Kentucky.) 


i, a INSURANCE—FALSE STATE- 
NTS. 


Where a member of a fraternal insurance society, to whom a benefit 
certificate was issued, made a false statement in her application as to 
the cause of her mother's death, held that, under Ky. St. § 639, a directed 
verdict for the beneficiary was improper, if there was any evidence that 
the statement complained of was either fraudulently made or material. 


(For other cases, see Insurance, Dec. Dig. § 723[7].) 


2. INSURANCE—FRATERNAL INSURANCE—FALSE STATE- 

MENT—FRAUD. 

In an action on a certificate issued by a fraternal insurer, held, under 
the evidence, that the issue whether the false statement made by the 
member as to the cause of her mother’s death was fraudulently made was 
for the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Circuit Court, Hickman County. 

Action by John C. Dean against the National Council of the Knights 
and Ladies of Security. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


J. D. Via, of Clinton, for appellant. 
Bennett, Robbins & Robbins, of Clinton, for appellee. 


* Decision rendered, Jan. 24, 1919. 207 S. W. Rep. 702. 
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WESTERN & SOUTHERN LIFE INS. CO. v. WEBER* 
(Court of Appeals of Kentucky.) 


4. INSURANCE—INDUSTRIAL INSURANCE—FRAUD—EVI 
DENCE ADMISSIBLE. 


Ky. St. § 679, as to application not attached to policy being inadmissi- 
ble, includes only applications which are referred to in the policy as con- 
stituting a part of the contract, and application, not referred to in policy, 
was admissible to prove fraud vitiating the policy; section 656 dealing 
with rebates being inapplicable. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


6. INSURANCE—INDUSTRIAL INSURANCE—FAILURE TO IN- 
CORPORATE APPLICATION IN POLICY. 


Failure of insurance company to attach copy of application to policy 
will not preclude it from relying on any defense that it may have under 
the express terms of the policy, without reference to the application. 


(For other cases, see Insurance, Dec. Dig. § 651[1].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Suit by Katherine Weber against the Western & Southern Life In- 
surance Company. A demurrer was filed and sustained to two paragraphs 
of defendant’s answer, and, defendant declining to plead further, judg- 
ment was rendered against it. Complaining of the judgment, defendant 
has filed a transcript of the record in the Court of Civil Appeals, ac- 
companied by a motion for an appeal. Motion for appeal sustained, 
appeal granted, and judgment reversed for further proceedings. 


Hugh B. Fleece, of Louisville, for appellant. 
J. M. Chilton, of Louisville, for appellee. 


*Decision rendered, Jan. 24, 1919. 207 S. W. Rep. 713. 


O’LEARY et at. v. MENARD et AL.* 
(Supreme Judicial Court of Maine.) 


2. INSURANCE—BENEFICIAL ASSOCIATION—BENEFICIARY— 

“DEPENDENT.” 

Under constitution of society making death benefit, where no benefi- 
ciary is designated, or widow or minor child survives, payable to any 
“dependent” relative, an adult sister, who with her brother lived in their 
father’s family, was not a “dependent” of the brother, though he helped 
her from time to time, for dependency rests on duty, not bounty, on 
continuing obligation, not occasional giving, on service imposed or un- 
dertaken, not favors voluntarily bestowed. 

(For other cases, see Insurance, Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Dependent.) 


* Decision rendered, Jan. 27, 1919. 105 Atl. Rep. 399. 
Vol. LIII—32. 
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Appeal from Supreme Judicial Court, Penobscot County, in Equity. 

Suit by Simon O’Leary and others against Emile J. Menard and 
others. From an adverse decree, defendants appeal. Appeal sustained, 
and bill dismissed. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Wilson, 
and Deasy, JJ. - 


Morse & Cook, of Bangor, for appellants. 
Edward P. Murray, of Bangor, for appellees. 


HULL et at. v. HULL er at. (No. 37.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—CHANGE OF BENEFICIARY. 

Where insured indorsed upon forms sent him a change of beneficiary 
under his life insurance policy, had them witnessed and sent to insurer, 
which acknowledged receipt, but stated its inability to complete change 
because of insured’s failure to send the duly indorsed certificates, which 
were sent after his death, the change was complete so far as the benefi- 
ciaries were concerned. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY—WAIVER OF RIGHT TO INSURANCE MONEY— 
EVIDENCE. 

Evidence held to show that plaintiff’s beneficiaries knew of the desire 
of their father to change beneficiaries of his insurance policy so that 
payment would be made to their stepmother, and that they willingly 
and voluntarily signed an order for payment by the insurer to their step- 
mother. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from Circuit Court, Wayne County, in Chancery; Clyde I. 
Webster, Judge. 

Suit by Evelyn R. Hull and another against Marie Hull and another. 
From a decree dismissing the bill, the plaintiffs appeal. Affirmed. 


Argued before Bird, C. J., and Moore, Steere, Brooke, Fellows,, 
Stone, Kuhn, and Ostrander, JJ. 


J. O. Murfin and Harold McIntyre, both of Detroit, for appellants. 
Lodge & Brown, of Detroit, for appellee Marie Hull. 


* Decision rendered, Feb. 7, 1919. 170 N. W. Rep. 642. 
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ST. LOUIS POLICE RELIEF ASS’N v. HOULEHIN ert at. 
(No. 15195.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—POLICE RELIEF ASSOCIATION —BENEFI- 
CIARY IN LIFE POLICY—MEMBER OF “FAMILY.” 


Deceased’s mother, though living in a home for widows, being de- 
pendent on and supported by him, was a member of his “family,” within 
the constitution of a police relief association, declaring as an object 
“aiding the families” of members, so as to permit of her being designated 
as beneficiary in his certificate of life insurance issued by it, though he 
also had a wife, from whom he was living apart. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Family.) 


2. INSURANCE—POLICE RELIEF ASSOCIATION—BENEFICIARY 
—MEMBER OF FAMILY—EVIDENCE. 


Evidence held to authorize finding that deceased’s mother was depend- 
ent and supported by him, so as to allow her, as a member of his family, 
under the constitution of a police relief association, to be designated as 
beneficiary in his certificate of life insurance issued by it. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

The St. Louis Police Relief Association interpleaded Katherine A. 
Houlehin and others, widcw and children of Patrick J. Houlehin, deceased, 
and Margaret Houlehin, mother of deceased, rival claimants for death 
benefit. Judgment for the mother, and, pending appeal therefrom, she 
died, and the cause was revived in the name of Mercantile Trust Com- 
pany, executor of Margaret Houlehin, deceased. Affirmed. 


Campbell Allison, of St. Louis, for appellants. 
Ryan, Thompson, Thompson & McCullen, of St. Louis, for respondent. 


* Decision rendered, Jan. 7, 1919. Rehearing denied Jan. 22, 1919. 
207 S. W. Rep. 880. 
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SCHMIDT v. SUPREME COUNCIL OF ROYAL ARCANUM. 
(No. 15290.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—MUTUAL BENEFIT—SUICIDE—QUESTION FOR 

JURY. 

Evidence, with presumption against suicide, held to make a question 
for jury whether insured committed suicide, preventing recovery on 
his benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


2. INSURANCE—SUICIDE—CORONER’S CERTIFICATE OF 
DEATH—STATEMENT OF FACT OR CONCLUSION. 
Statement in coroner’s certificate of death under Rev. St. 1909, § 

6671, that suicide was contributory to death of insured, is a conclusion, 

and not a statement of fact within section 6684, declaring a certified copy 

of the record of a death prima facie evidence of the facts therein stated. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from St. Louis Circuit Court; Leo S. Rassieur, Judge. 

“Not to be officially published.” 

Action by Lizzie Mary Schmidt against the Supreme Council of the 
Royal Arcanum. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


F. H. Bacon, of St. Louis, for appellant. 
O’Hallaron & Lowenhaupt and James J. O’Donohoe, all of St. Louis, 
for respondent. 


* Decision rendered, Jan. 7, 1919. Rehearing denied Jan. 22, 1919. 207 
S. W. Rep. 874. 


In rE A. O. U. W. OF IOWA—GRAND LODGE A. O. U. W. OF 
IOWA v. INSURANCE BOARD OF NEBRASKA. (No. 20577.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—FOREIGN FRATERNAL INSURANCE—CORPO- 
RATION—DOING BUSINESS IN STATE. 
Where a foreign fraternal beneficiary society fails to show that it 
has complied with its own laws as to the right to do business in this 
state, it is not entitled to admission. 


(For other cases, see Insurance, Dec. Dig. § 690.) 
2. INSURANCE—ADMINISTRATIVE BOARD—POWERS AND 
DISCRETION. 
An administrative board may exercise only those discretionary powers 
given it by statute. When it is its duty to act, the satutory requirements 


* Decision rendered, Jan. 20, 1919. Concurring Opinion, Jan. 29, 1919. 
170 N. W. Rep. 617, Syllabus by the Court. 
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having been complied with, it has no discretion. State v. Morehead, 100 
Neb. 864, 161 N. W. 569, L. R. A. 1917D, 310. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Application by the A. O. U. W. of the State of Iowa to the State 
Insurance Board for a license to do business in the state. Application 
refused, and from the judgment of the district court affirming, the 
applicant appeals. Affirmed. 


Byron G. Burbank, of Omaha, for appellant. 
J. J. Ledwith, of Lincoln, E. J. Lambe, of Beaver City, and Fawcett 
& Mockett of Lincoln, for appellee. 


McNEIL v. COBB et vux.* 
(Supreme Court of New York, Appellate Division, Third Department.) 


2. INSURANCE—POLICY AS COLLATERAL SECURITY. 


Where beneficiary under life insurance policy has assigned it as 
collateral security, and assignees have been obliged to pay accruing pre- 


miums to maintain their security, they are, upon death of insured, en- 
entitled to refund of their expenditures in addition to their debt. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from Trial Term, Broome County. 

Action by Hannah McNeil against J. Hunting Cobb and another. 
From a judgment for plaintiff, from a denial of a new trial, and from 
an order allowing plaintiff to recover interest, in addition to ‘the verdict 
of the jury, and costs as taxed, defendants appeal. Reversed, and new 
trial granted. 


Argued before John M. Kellogg, P. J. and Lyon, Woodward, Coch- 
rane, and Henry T. Keilogg, JJ. 


Hinman, Howard & Katell, of Binghamton (Archibald Howard 
of Binghamton, of counsel), for appellants. 

Charles R. Stewart, of Binghamton (George M. Le Pine, of Bing- 
hamton, of counsel), for respondent. 


* Decision rendered, January 15, 1919. 173 N. Y. Supp. 865. 
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PULASKI v. SOVEREIGN CAMP OF THE WOODMEN OF THE 
WORLD.* 


(Supreme Court of New York, Trial Term, Uattaraugus County.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—ENGAGEMENT 
IN PROHIBITED “OCCUPATION OF SALOON KEEPER OR 
BARTENDER.” 

Husband of owner of saloon and restaurant, who. in absence of 
bartender, occasionally went behind bar and served drinks, held not en- 
gaged in “occupation of saloon keeper or bartender,” within constitution 
of fraternal order, providing certificate of member so engaged should 
be void, unless additional assessment was paid: “occupation” meaning 
principal business of one’s life, employment, calling, or trade. 

(For other cases, see Insurance, Dec. Dig. § 748.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Occupation.) 


Action by Mary Kacsmar Pulaski against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff. 


John J. Inman, of Salamanca, for plaintiff. 
W. K. Harrison, of Salamanca, for defendant. 


* Decision rendered, May, 1918. 174 N. Y. Supp, 298. 


AMERICAN NAT. INS. CO. v. RARDIN. (No. 9110.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE~—POLICY—CONSTRUCTION TO SUSTAIN 
POLICY. 


When the wording of a policy of insurance is such as to be fairly 
open to construction, that view should be adopted, if possible, which will 
sustain, rather than forfeit, it. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE — DISABILITY — PAYMENT FOR PREMIUMS — 
WAIVER. 


A. N. I. C., a corporation, issued to Ray A. Rardin an insurance 
policy in the sum of $5,000, which, among other provisions, contained the 
following: The premium payments herein will cease immedi- 
ately after the beginning of such disability as above described and will be 
resumed only as hereafter provided. Held that, when the insured became 
totally disabled to engage in any gainful occupation, the requirements 
relative to the payment of premiums automatically ceased, and that the 
payment of a quarterly premium after the insured became totally disabled 
so that he could not engage in any gainful occupation did not operate as a 


*Decision rendered, Dec. 10, 1918. Rehearing denied, Jan. 13, 1919, 
177 Pac. Rep. 601. Syllabus by the Court. 
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waiver of the clause which provided that said payments should im- 
mediately cease when said disability attached to insured. 


(For other cases, see Insurance, Dec. Dig. § 181.) 


5. INSURANCE— PERMANENT  DISABILITY—FAILURE TO 
GIVE NOTICE—RIGHT TO BENEFITS UNDER POLICY. 


When a policy of -— insurance provides that the insured shall give 
notice to the company when he becomes totally disabled to engage in any 
gainful occupation, but does not specify any time within which said notice 
shall be given, the failure to give said notice will not deprive the in- 
sured or his beneficiary of the benefits of said policy, in the absence of 
an express provision making the giving of the notice a condition pre- 
cedent to the right to claim the benefits of said clause requiring notice. 


(For other cases, see Insurance, Dec. Dig. § 181.) 


Commissioners’ Opinion, Division No. 2. 
Error from District Court, Oklahoma County; Edward Dewes Old- 
field, Judge. 


Action by Dale M. Rardin against the American National Insurance 
Company. Judgment for plaintiff, motion for new trial overruled, and 
defendant brings error. Affirmed. 


T. J. McComb and Stephen C. Treadwell, both of Oklahoma City, 
for plaintiff in error. 

B. T. Hainer, of Miami, and Burns & Toney, of Oklahoma City, for 
defendant in error. 


FRAIN v. FRATERNAL AID UNION er at. (No. 10110.)* 
(Supreme Court of South Carolina.)* 


1INSURANCE—FRATERNAL INSURANCE—CHANGE OF 

BENEFICIARY. 

In view of laws of fraternal aid union providing that no beneficiary 
shall have or obtain any vested interest in said benefit, beneficiary in 
certificate of insurance had a mere expectancy which could be destroyed 
by valid contract between insured and the union. 


(For other cases, see Insurance, Dec. Dig. §783.) 


z eo INSURANCE—CHANGE OF BENE- 

In action on certificate of insurance of fraternal aid union, held, that 
insured and the union had made a valid contract changing ‘beneficiary 
pursuant to constitution and laws of the union, so that plaintiff was the 
sole beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 
3. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY—REQUISITES. 


It is not necessary that contract changing beneficiary in certificate of 
insurance issued by fraternal aid union should be set forth in a single 
instrument. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 
* Decision rendered, Jan. 10, 1919. 97 S. E. Rep. 836. 
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4. INSURANCE—FRATERNAL INSURANCE—CONSTITUTION. 


Where certificate of insurance issued by fraternal aid union was 
canceled and surrendered for a new one, the new contract must be read 
as if provision of constitution of insurer then in force had been actually 
incorporated therein. s 


(For other cases, see Insurance. Dec. Dig. § 718.) 


Appeal from Common Pleas Circuit Court of Charleston County; 
Jas. E. Peurifoy, Judge. 


Action by James J. Frain against the Fraternal Aid Union and an- 
other. Judgment for plaintiff, and the unnamed defendant appeals. 
Affirmed. 


Logan & Grace, of Charleston, for appellant. 
Hagood & Rivers and W. C. Finger, all of Charleston, and Allen & 
Webster, for respondent. 


JOHNSON v. METROPOLITAN LIFE INS. CO. (No. 10140.)* 
(Supreme Court of South Carolina.)* 


INSURANCE— FALSE REPRESENTATIONS — WAIVER—QUES- 
TIONS FOR JURY. 


In action on life policy, defended on the ground of false representa- 
tions of insured that she did not have tuberculosis, and had not been 
under the care of physicians for more than two years, whether defendant 
by issuing policy waived misrepresentations held, under the evidence. for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Hydrick, J., dissenting. 


Appeal from Common Pleas Circuit Court of Richland County; R. 
W. Memminger, Judge. 

Action by Edward Johnson, as administrator of Nellie T. Johnson, 
deceased, against the Metropolitan Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Wm. Elliott and James H. Fowles, both of Columbia, for appellant. 
Richard E. Carwile and James S. Verner, both of Columbia, for re- 
spondent. 


~ * Decision rendered, Jan. 28, 1919. 98 S. W. Rep. 140. 
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CALIFORNIA STATE LIFE INS. CO. v. KRING. (No. 1367.)* 
(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE—INSURANCE COMPANY—ACQUISITION OF 
OTHER’S ASSETS AND LIABILITIES—STATUTE. 


Petition, in life insurance company’s suit on premium note acquired 
by having taken over all assets and liabilities of another company, held 
not demurrable as showing that transaction whereby note was acquired 
was not authorized by Rev. St. 1911, art. 4737, providing any life insur- 
andce company may reinsure, therefore repugnant to anti-trust statutes, 
articles 7797, 7807. 


(For other cases, see Insurance, Dec. Dig. § 676.) 


Appeal from Potter County Court; T. W. McBride, Judge. 

Suit by the California State Life Insurance Company against J. D. 
Kring. From judgment dismissing the cause, plaintiff appeals. Re- 
versed and remanded. 


Madden, Trulove, Ryburn & Pipkin and T. H. Cody, all of Amarillo, 
for appellant. 
Kimbrough, Underwood & Jackson, of Amarillo, for appellee. 


* Decision rendered Oct. 30, 1918. Dissenting Opinion, Nov. 20, 1918. 
On Motion for rehearing, Jan. 8, 1919. On Motion for further rehearing, 
Feb. 5, 1919. 208 S. W. Rep. 372. 


—- aoa 


HUFF v. EQUITABLE LIFE INS. CO. OF DISTRICT OF 
COLUMBIA. (No. 3708.)* 


(Supreme Court of Appeals of West Virginia.) 


APPEAL AND ERROR—VERDICT ON .CONFLICTING EVI- 
DENCE—REVIEW. 


In an action upon an insurance policy containing the condition that 
no obligation is assumed by the insurer unless at the date thereof the 
insurer is “in sound health,” which is treated by the defendant as a rep- 
resentation falsely and fraudulently made, and the evidence is conflicting 
as to the condition of the insured’s health at the time he was insured, 
and also as to the time he was examined and advised by a physician that 
he had chronic nephritis, some witnesses fixing the time before and others 
after the date of the policy, a verdict based on such conflicting evidence 
will not be disturbed. 


(For other cases, see Appeal and Error, Dec. Dig. § 1002.) 


Error to. Circuit, Ohio County. 
_ Action by Susie Huff against Equitable Life Insurance Company of 
Sane of Columbia. Judgment for plaintiff, and defendant brings error. 
rmed. 


Geo. C. Beneke and Jno. J. Coniff, both of Wheeling, for plaintiff in 
error. 


on rendered, Jan. 28, 1919. 98 S. E. Rep. 203. Syllabus by the 
ourt. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF ALABAMA. 


ROYAL EXCHANGE ASSURANCE OF LONDON 
uv. 


ALMON (8 Div. 43.)* 


1. INSURANCE—ACTION ON FIRE POLICY—SUFFICIENCY OF 

COMPLAINT. 

In view of Code 1907, § 5322, complaint on fire policy following 
form 13 shown on page 1196 of the Code, for a complaint on a policy 
of fire insurance, except that it omitted the words “and other perils in 
the policy of insurance mentioned,” was sufficient, notwithstanding omis- 
sion. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


2. INSURANCE—FIRE INSURANCE— NONCOMPLIANCE WITH 

STIPULATION—WAIVER BY AGENT. 

Where stipulation of fire policy provided policy should be void 
if insured’s interest was other than unconditional and sole ownership, 
waiver of insured’s breach by general agent of insurer, to whom insured 
made complete disclosure of his interest in the property insured, was 
binding on the insurer. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


3. INSURANCE—STATEMENTS TO GENERAL AGENT. 


Statements made by plaintiff to general agent pending negotiation, 
and tending to prove contract between such agent as an agent and 
plaintiff, were admissible to bind insurer. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


6. INSURANCE— ACTION ON FIRE POLICY—BURDEN OF 
PROOF—EXECUTION AND DELIVERY OF POLICY. 


In action on fire policy where defendant pleaded non est factum, the 
burden of proving the execution and delivery of policy was upon plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


7. INSURANCE—VALIDITY OF POLICY—COUNTERSIGNING OF 

POLICY. 

Where policy provides that policy shall not be valid unless counter- 
signed by duly authorized agent, the countersigning is a necessary part of 
the execution of the policy and essential to its validity. 

(For other cases, see Insurance, Dec. Dig. § 133[3].) 


8. INSURANCE—VALIDITY OF POLICY—“COUNTERSIGN.” 
Where there was stipulation that policy should not be valid unless 
countersigned by duly authorized agent of insurer, the inserting in policy 


* Decision rendered, Nov. 21, 1918. Rehearing denied Dec. 21, 1918. 
80 South. Rep. 456. 
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of pasters reading “attached to and forming a part of policy No. 
and signed by agent, did not “countersign” the policy. 

(For other cases, see Insurance, Dec. Dig. § 133[3].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Countersign.) 


0. INSURANCE—COUNTERSIGNING OF POLICY—WAIVER. 
Compliance with stipulation of policy requiring agent’s counter- 
signature may be waived. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


10. INSURANCE—COUNTERSIGNING OF POLICY—WAIVER. 
If insurer receives premium and delivers policy without agent’s count- 

ersignature, it waives compliance with stipulation requiring such signature. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


11. INSURANCE—COUNTERSIGNING OF POLICY—WAIVER. 


If insurer’s agent delivers policy without agent’s countersignature, and 
insurer, with knowledge that policy was not countersigned, treats policy as 
a subsisting contract, the stipulation of policy requiring agent’s counter- 
signature is waived. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


12. INSURANCE—AGENT’S COUNTERSIGNATURE—WAIVER. 


Stipulation in policy requiring agent’s countersignature as a prereq- 
uisite to its validity could not, by the act of delivery, be waived by 
the agent to whom the power had been intrusted with this condition. 


° (For other cases, see Insurance, Dec. Dig. § 141[1].) 


wa from Circuit Court, Morgan County; Robert C. Brickell, 
udge. 

Action by John Almon against the Royal Exchange Assurance of 
pore: ina judgment for plaintiff, defendant appeals. Reversed and 
remanded. 


Wert & Lynne, of Decatur, for appellant. 
Callahan & Harris, of Decatur, for appellee. 
pe Rg A fl J IRAE 

Sayre, J. [1] The fourth count of the complaint followed the form 
(13) shown on page 1196 of the Code for a complaint on a policy of fire 
insurance, except that it omitted the following words contained in the 
form: “And other perils in the policy of insurance mentioned.” Plain- 
tiff sued to recover a loss caused by fire alone. The words omitted were 
useless to his complaint. which, in our judgment, fell within the influence 
of section 5322 of the Code, providing that “any pleading which conforms 
substantially to the schedule of forms in this Code is sufficient.” Henry 
v. Skaggs, 73 Ala. 446; Commercial Fire Ins. Co. v. Capital Ins. Co., 81 
Ala. 320, 8 South. 222, 60 Am. Rep. 162. 

[2] Plaintiff’s (appellee’s) policy stipulated that— 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the interest of the in- 
sured be other than unconditional and sole ownership.” 

_ And defendant pleaded a breach of this stipulation. Plaintiff’s replica- 
tion numbered 2 replied by alleging that prior to the policy he had made 
to the agent representing defendant in negotiating the contract a com- 
plete disclosure of his interest in and relation to the property insured. 
Defendant cites cases from other jurisdictions which would condemn 
this replication, but it is settled in‘this state, and “it has been very gen- 
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erally held, that knowledge by, or notice to, the agent, of the inaccuracy 
of a statement in the application upon which a policy is issued after such 
notice or knowledge, binds the company, and prevents them from avail- 
ing themselves of the inaccuracy in defense.” Syndicate Ins. Co. v. Catch- 
ings, 104 Ala. 176, 16 South. 46. The demurrer to the replication was 
properly overruled. 


[3] There was evidence to prove Wyatt’s general agency for defend- 
ant “in New Decatur and vicinity.” Sun Ins. Office v. Mitchell, 186 Ala. 
420, 65 South. 143. If plaintiff’s property was within the territorial area 
of Wyatt’s agency—and that, as well as we shall see, was a question for 
the jury—statements made by him pending negotiation and tending to 
prove a contract between Wyatt, as agent, and plaintiff, were admission to 
bind defendant. 

[4, 5] The rulings made the subject of assignments 43 and 44 do not 
show reversible error. The bill of exceptions is not clear, but it appears 
that the policy of insurance in suit at the time of these questions was 
probably in the hands of attorneys for the defendant. Notice to produce 
had been served. If this be a correct version of the facts, there was no 
error in permitting the witness to state what property was described in 
the policy. ‘And, in any case, the policy was afterwards produced and 
put in evidence, thus making it plain that defendant had suffered no 
harm by the rulings in question. This applies also to the ruling on the 
question as to the amount of insurance stipulated in the policy. 

[6] It is urged that for various reasons no contract of insurance was 
consummated between the parties. The plea of non est factum put upon 
plaintiff the burden of proving the execution and delivery of the policy. 

It is said that the property described in the alleged policy was with- 
out the territorial limits of the agency confided by defendant to Wyatt, 
with whom plaintiff claims to have negotiated his contract. Under the 
evidence, which we need not detail, this, it seems, was a question of fact 
for the jury. Insurance Co. v. Thornton, 130 Ala. 222, 30 South. 614, 55 
L. R. A. 547, 89 Am. St. Rep. 30; Sun Insurance Office v Mitchell, 186 Ala. 
420, 65 South. 143. 


[7] It is further contended that the policy in suit was void for lack 
of compliance with a stipulation thereof to the effect that it should not 
be valid unless countersigned by the duly authorized agent of the defend- 
ant at New Decatur. Our opinion is that this objection to the policy 
offered in evidence was fatal, there being no evidence tending to show a 
waiver by the defendant as distinguished from its agent at New Decatur. 
There may be a case or two to the contrary, but it is quite generally held 
that a stipulation that a policy must be countersigned by the agent, in 
order to become a binding obligation, is one which the insurer has a le- 
gal right to make, and is not in any sense oppressive or unconscionable. 
The countersigning is regarded as a necessary part of the execution of 
the policy, and is therefore essential to its validity. Firemen’s Ins. Co. 
v. Barnsch, 161 Ill. 629, 44 N. E. 285; Badger v. American Popular Ins. 
Co., 103 Mass. 244, 4 Am. Rep. 547; Lynn v Burgoyne, 13 B. Mon. (Ky.) 
400; Peoria Ins. Co. v. Walser, 22 Ind 73; Prall v. Mutual Protection 
Society, 5 Daly (N. Y.) 298; Newcomb v. Provident Fund Society, 5 
Colo. App. 140, 38 Pac. 61; 1 Cooley’s Briefs, 439; 1 May on Ins. § 65. 

[8] Plaintiff, appellee, contends that the policy was countersigned. 
At the foot of the body of the policy, under the signature “R. D. ‘Harvey, 
United States Manager” (in print), these words occur: “Countersigned 
at New Decatur, Alabama, this lst day of December, 1915, . , 
Agent.” That the policy was not countersigned at the place designated 
for that purpose is clear, But at two places in the body of the policy 
provisions were inserted on pasters, and on each of these appeared in 
typewriting the words: “Attached to and forming a part of Policy No. 
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4745208 of the Exchange Underwriters Agency of New York, N. Y., L. 
B. Wyatt & Son, Agent.” The witness R. A. Wyatt testified: 


“That is the same form that was pasted on this policy that morning. 
There was never any form pasted on there at which L. B. Wyatt & Son 
signed it by ink. When we get an application for insurance, we sign 
triplicate forms, and forward one along with the application to the in- 
surance company. We make three copies. And when we deliver the 
policy and write the insurance, we sign with pen and ink our name in 
the blank place before the word agent at the foot of the policy under 
the name R. D. Harvey, United States Manager. On this policy in ques- 
tion that was never done.” 

To “countersign” is to sign in addition to the signature of another in 
order to attest the authenticity of the other. Webster. Upon the evidence, 
which we have stated, we think it cannot be said that the policy in ques- 
tion was countersigned within the meaning of the stipulation on that 
subject. 

19-12] It is further contended that defendant waived the absence 
of their agent’s countersignature. The condition or stipulation for a 
countersignature may be waived. If, to illustrate, it had been shown 
that the premium had been received and the policy delivered by the 
defendant without the countersignature, or if the jury had found that 
defendant’s agent at New Decatur had made delivery to plaintiff, and 
that afterwards defendant, without knowledge of the facts, had treated 
the policy as a subsisting contract, the condition would be regarded as 
waived. But this condition, this stipulation, going to the genesis of the 
policy, to the agent’s power to execute, and to deliver as a necessary 
part of execution, could not by the act of delivery be waived by the 
agent to whom the power had been intrusted with this condition. An 
analogy of rather close application may be seen in the decision of this 
court in Insurance Co. v. Thornton, supra, where it was held that an in- 
surer is not bound by his agent’s acceptance of risks outside of his re- 
stricted territory. There was no evidence of anything else that could 
be construed as a waiver by the defendant after the fact. 7 

Appellee further suggests that, if the policy were void, the jury may 
have found a verbal contract of insurance, and that such a. finding would 
support a judgment on a complaint in Code form. , It is deemed enough 
to say on this point that the evidence pointed to no other contract than 
that alleged to be shown by the instrument in evidence. Any action for 
: ——— of promise to insure must be brought against the agent of de- 
endant. 

The meaning of a manual delivery and the question whether there 
has been a delivery in legal effect frequently depend upon intention, and, 
aside from the matter of the countersignature to which we have referred, 
these questions under the evidence would have been proper for sub- 
mission to the jury. Phoenix Assurance Co. v. McAuthor, 116 Ala. 659, 
22 South. 903, 67 Am. St. Rep. 154. 

Other questions need not be discussed 

Reversed and remanded. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 
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SPRINGFIELD COURT OF APPEALS. 


MIssouRI. 


MAYBERRY 
v. 


HOME INS. CO. (No. 2333.)* 


1. INSURANCE—TORNADO—NOTICE OF LOSS. 

Rev. St. 1909, § 7030, as to uniform policies, providing that the 
appearance of insurer’s adjuster at place of loss shall be evidence of 
notice and waiver thereof, has no application to tornado insurance.. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


2. INSURANCE—NOTICE OF LOSS—WAIVER—AGENCY. 


A former agent of an insurance company who obtained and delivered 
the policy, but who was not agent at time of loss and time when notice 
thereof was required to be given, could not waive notice, although later 
re-employed by insurer. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 


3. INSURANCE—AGENCY—NOTICE OF LOSS. 


Insured holding policy specifically requiring immediate written notice 
of loss to insurer cannot rely upon the local agent who countersigned the 
policy continuing as agent in absence of notice to the contrary and 
substitute oral notice to him for the written notice required by the policy. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 
Action by George Mayberry against the Home Insurance Company, 
a corporation. Verdict for plaintiff, and from a judgment sustaining 
defendant’s motion for a new trial, plaintiff appeals. Affirmed. 


L. R. Jones, of Kennett, for appellant. 
Orville Zimmerman, of Kennett, and Fyke & Snider, of Kansas City, 


for respondent. 


Brap.ey, J. Plaintiff sued to recover on a policy insuring against 
loss or damage by windstorm, cyclones, or tornadoes. The petition is in 
the usual form, and also contains allegations as to the conduct of plaintiff 
in reporting his loss, and his reliance upon the supposed agent of the 
defendant. The answer is as follows: 

“Defendant for answer to plaintiff's petition says: 

“First. It admits that it is a corporation licensed to do business in 
the State of Missouri. 

“Second. It admits that on or about the 3d day of February, 1915, it 
made the policy of insurance mentioned in the petition. 

“Third. Further answering, defendant says it is provided in said 
policy as follows: ‘In case of loss the assured shall give this company 
immediate written notice thereof at the office of the Western Farm 
Department of the company at Chicago, IIl., and within sixty days there- 
after shall render to such office under oath a particular and detailed 
statement and proofs of the actual cash value at the time of the loss of 
any property or articles upon which loss or damage is claimed.’ 


* Decision rendered, Jan. 18, 1919. 208 S. W. Rep. 99. 
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“And defendant alleges that, if plaintiff sustained any loss by windstorm, 
cyclone, or tornado about June 19, 1916, he did not give to defendant 
immediate notice thereof, and never at any time, and never has, furnished 
defendant under oath a particular and detailed statement and proof of 
such loss, as required by the terms of said policy, by reason whereof 
plaintiff is not entitled to recover. Further answering, defendant denies 
each and every other allegation, matter, fact, and thing in said petition 
contained not herein expressly admitted, and, having fully answered, 
asks to go hence with its costs.” 

The reply is as follows: 


“Comes now the plaintiff in the above-entitled cause, and, replying to 
the new matter set up in the answer of defendant herein, states that 
immediately afer the loss sustained by plaintiff under the policy sued on 
herein this plaintiff went to C. C. Redman, the then duly acting and 
qualified agent of defendant herein, and reported said loss, and asked said 
agent what to do and how to proceed; that thereupon the said C. C. 
Redman, agent of the defendant herein, then and there told this plaintiff 
that there would be numerous claims by reason of the damage done by 
said storm to adjust, and that some one would have to be last, and that 
the said C. C. Redman then and there told this plaintiff that he would 
take care of them, and that there was nothing further that they could 
do, and that he, the said C. C. Redman, would see that their loss was 
taken care of. 

“Plaintiff further states that he relied upon the promises of the said 
C. C. Redman, the then acting agent of the defendant herein, and took 
no further steps to report said loss. Plaintiff further states that by 
reason of the above promises and assurances of the said C. C. Redman, 
agent of the defendant herein, and upon which he relied, that the con- 
dition in said policy as to notice and the rendering of proofs of loss 
was thereby waived, and that the said defendant company is now estopped 
from setting up the defense in defendant’s answer contained.” 

The issues made were submitted to a jury, and verdict returned in ° 
favor of plaintiff. A motion for a new trial was sustained, from which 
plaintiff prosecutes this appeal. 

The trial court sustained the motion for new trial on the ground 
that it had committed error in failing to sustain defendant’s demurrer 
at the close of all the evidence. The demurrer raised two questions: 
First, whether there had been given sufficient notice, and proof of loss, 
or, putting it in another way, whether notice and proof of loss as pro- 
vided for in the policy had been waived; and, second, whether the damage 
complained of was due to the wind, and not hail; the latter cause not 
being covered by the policy. We are satisfied, however, that the former 
was the only ground considered by the court in granting the new trial, 
and will proceed accordingly. The whole controversy waged about that 
condition in the policy pleaded in the answer as to immediate notice and 
proof of loss; plaintiff claiming in effect that he had given all the notice 
required, and that defendant had waived any defect in or failure to give 
notice and make formal proof of loss. 

The policy was written and delivered and premium paid in February, 
1915, insuring plaintiff against loss by windstorm, cyclone, or tornado for 
a period of 3 years. The damage complained of was $50 on a piano, and 
$150 on household goods, and occurred during a storm in June, 1916, 
while the policy was.in full force. Shortly after the storm plaintiff 
reported his damage to one Redman, who was local agent of defendant 
when the application for the policy was made and policy delivered. This 
agent’s authority had, however, been revoked on February 16, 1916, be- 
cause the defendant company at that time had ceased writing farm risks 
at this agency on account of an order of the state insurance commissioner 
affecting rates; therefore at the time plaintiff reported the damage Redman 
was not representing defendant. Plaintiff testified that this agent or 
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former agent did not apprise him of the fact that his authority had been 
revoked, but that said agent promised plaintiff that he would take the 
matter up with the company, and would see that the loss was taken care 
of. Relying on this promise, plaintiff did not make any report direct 
to the defendant of his loss, but frequently talked to Redman about the 
matter, “nearly every Saturaday for 12 months,” and each time he says 
Redman told him that he need not be uneasy. Plaintinff is an unlettered 
man, and says that he relied wholly upon Redman to direct him and tell 
him what to do to collect the policy. Redman’s version briefly is that he 
did not recall just what he told plaintiff the first time plaintiff called on 
him after the storm, but that after he had written the adjuster and 
received instructions he then told plaintiff he would have to notify the 
company direct of the loss, or that he (plaintiff) could address a letter 
to him (Redman), and that he would forward it to the company. It 
was shown that a great many others in the community who suffered loss 
in the same storm and who had policies in defendant company did address 
letters to Redman concerning their loss, and that Redman forwarded these 
letters to defendant. Redman says that he was not representing the de- 
fendant at the time, and that he only interested himself in the various 
losses because he felt he owed a duty to those he had written insurance 
for to assist them in any way he could. It appears that Redman notified 
the adjuster merely of the storm and that the company had sustained 
losses, and asked for advice as to what he should say to those who had 
sustained losses. The adjuster advised Redman to tell those who came 
to him to notify the company or Redman by letter, and for Redman to 
send to the company the notices of those who addressed their letters to 
him. After the adjuster came, and in company with Redman went to 
the premises of those who had thus reported losses direct to the company 
or through Redman to the company, and while on this mission Redman 
and the adjuster were at the barn on the premises where plaintiff lived 
to adjust a loss sustained in the storm by the owner of the barn. The 
adjuster says at that time he did not know plaintiff lived at the house 
near which the barn was situated, and that he did not know then of any 
loss plaintiff had sustained, and had no knowledge of such loss until about 
October, 1916, after the company had resumed business, and Redman had 
been recommissioned. In October, 1916, after Redman had been recom- 
missioned, he told the adjuster that “we have some fellows down here 
that we skipped in the cyclone,” and the adjuster replied, “They will have 
to report their claim to the company, because I must have the papers 
before I will take up that claim.” Plaintiff never made any report direct 
to the company of his loss, and never at any time made or offered to 
make proofs of loss as required by the policy, and payment was resisted 
because of this failure to give notice and make proof of loss as required 
by the policy. 

[{1, 2] Plaintiff submitted his theory under an instruction in part 
as follows: 

“And if you further find that at the time of the alleged damage the 
plaintiff was the owner of the above-described property, and if you further 
find that within a reasonable time after such alleged damage or loss the 
plaintiff reported said loss or damage to the then duly qualified and acting 
agent of the defendant nearest the place of loss or damage, if you find 
such loss or damage occurred, and you find such person was such agent, 
and if you further find that the said agent of the defendant before re- 
ferred to then and there assured this plaintiff that he would attend to 
the matter, and if you further find that the plaintiff relied upon said 
promise of the agent, if you find such promise was made and further 
find that plaintiff has paid the premium upon said policy of insurance, 
then you will find for the plaintiff.” 

This instruction is bottomed upon the conclusion that Redman was 
in fact the agent, and that notice to him in the manner described was either 
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sufficient notice or was sufficient to constitute a waiver. There is nothing 
in section 7030, R. S. 1909, applicable; besides that section does not 
cover the character of policy here involved. The Supreme Court has 
held that this section has no application to cyclone and tornado insurance. 
Nalley v. Home Insurance Co., 250 Mo. 452, 157 S. W. 769, Ann. Cas. 
1915A, 283. Redman was not the agent, and could not waive anything, 
and there is no evidence that the adjuster, even if he had authority to 
waive a condition in the policy, did anything remotely indicating that 
the condition as to notice and proof of loss was waived. 

[3] Plaintiff makes the point that Redman was the agent of the 
defendant company when the policy was written, as is conceded and as 
appears from Redman’s signature countersigning the policy, and that 
plaintiff had no notice of the revocation of his authority, and that there- 
tore he (plaintiff) had a right to rely upon the continuation of Redman’s 
authority until he had notice to the contrary. To support this contention 
plainti# relies upon McCullough v. Insurance Co., 113 Mo. 614, 21 S. W. 
207. There might be some force to this contention if plaintiff’s policy did 
not specifically provide how and where and when notice should be given. 
In the McCullough Case there was no provision in the policy as to where 
the proofs of loss should be delivered or to whom. There is no room 
for the contention that the trial court granted the new trial from any 
erroneous construction of the law so as to make the matter a question 
for review. 

The judgment is affirmed. 

Sturgis, P. J., and Farrington, J., concur. 


el a et 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, SCHENECTADY COUNTY. 


PERRETTA 


v. 
ST. PAUL FIRE & MARINE INS. CO. er at.* 


1. INSURANCE—FORFEITURE—VACANCY PERMIT — BURDEN 
OF PROOF. 


_ Burden of proof is upon defendant fire insurance company to sustain 
its allegation that building remained vacant more than 10 days without 
required permit, thus voiding the policy under its terms. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 
Ka ae OF POLICY — VACANCY —EVI- 
CE. 


In action involving question whether house was vacant more than 10 
days, so as to render void an insurance policy, evidence held to require 
finding of such vacancy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4. INSURANCE—FIRE—TIME FOR BEGINNING ACTION—AC- 
TION BY MORTGAGEE. 
Under an insurance policy providing no action thereon shall be 
sustainable, unless commenced within 12 months next after the fire, it is 


* Decision rendered, January, 1919. 174. N. Y. Supp. 131. 
Vol. LIII—33. 
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sufficient that a mortgagee bring action within such time, making the 
owner a party, and the owner need not sue. *° 


(For other cases, see Insurance, Dec. Dig. § 622[1].) 


5. INSURANCE—SUBROGATION—RIGHTS OF MORTGAGEES. 


Where an insurance policy made loss payable to first mortgagee, ex- 
cess to second mortgagee, and provided that the interest of the “mort- 
gagee” shall not be invalidated by any act of mortgagor or owner, and 
for insurer’s subrogation to morgagee’s rights upon payment of his loss, 
but that such should not impair mortgagee’s right to recover claim in full, 
insurer’s taking of assignment of first mortgage made such mortgage 
inferior to that of the second mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Action by Rocco Perretta against the St. Paul Fire & Marine In- 
“surance Company and others. Finding for plaintiff. 


Frank Cooper, of Schenectady, for plaintiff. 
Ainsworth, Carlisle & Sullivan, of Albany, for defendant insurance 
companies. 


WHItTMyYER, J. The action has been brought to foreclose a mortgage, 
fourth as to date and as to time of record, upon certain property on 
Weaver street, in the City of Schenectady, N. Y., and for a decree that 
the said mortgage is prior to three other mortgages, previously given and 
now held by the defendant insurance companies. The facts are as follows: 

On June 5, 1899, plaintiff gave his bond for $1,000 to A. J. & T. 
M. Glichrist, with a mortgage on said property in the same sum as 
collaterial. The mortgage was recorded on ~-June 8, 1899, in Book 197 
of Mortgages, at page 42. On March 15, 1902, he gave his bond for 
$800 to the Gilchrists, with a mortgage on the property in the same sum 
as collateral. That mortgage was recorded on April 3, 1902 in Book 
118 of Mortgages, at page 166. On August 10, 1903, he gave his bond 
for $800 to the Gilchrists, with a mortgage on the property in the same 
sum as collateral, and that mortgage was recorded on that day in Book 
136 of Mortgages, at page 33. His wife joined in each mortgage. Later 
the Glichrists died, and defendant Featherstonhaugh was appointed ex- 
ecutor of the will of each. 

On January 31, 1913, plaintiff sold and conveyed the property to 
one Frank De Feo. He gave back his bond for $1,836, with a purchase- 
money mortgage for the same sum as collateral. That was recorded on 
February 3, 1913, in Book 197 of Mortgages, at page 2, and is the mortgage 
in suit. On July 31, 1914, De Feo sold and conveyed the property to 
defendant Antonetta De Marco. The deed was recorded on September 11, 
1914, in Book 237 of Deeds, at page 225. There were two dwellings on 
the lot, one in front and the other in the rear. On May 14, 1916, Mrs. 
De Marco insured the same in the Detroit Company for $2,000 for three 
years. On July 14, 1916, she insured same in the St. Paul Company for 
$500 for three years. Each company issued a policy accordingly, and a 
New York standard mortgagee clause, making the loss payable to the 
“estate of A. J. & T. M. Gilchrist, first mortgagee, to the amount of 
claim, and in excess thereof to Roco Perretta, second mortgagee, * * * 
as interest may appear,” was attached to each. The premiums were paid. 

On March 23, 1917, the dwelling in the rear was totally destroyed 
by fire. The loss was $3,720. Proofs of loss were filed by Mrs. De 
Marco within 60 days, and were retained by the company, but they 
did not pay. On July 17, 1917, plaintiff commenced an action on each 
policy, and made the companies, the executor of the Gilchrists, and Mrs. 
De Marco parties in each. On August 28, 1917, the companies paid the 
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executor the sum of $2,487.60, the amount of the Gilchrist mortgages, 
with interest, and took assignments of the mortgages. To plaintiff they 
tendered the sum of $12.40, the remainder of the insurance. He refused 
to accept. The sum of $1,736, with interest from February 1, 1917, 
was and is the amount due on his mortgage. After the payment and the 
tender, the companies answered plaintiff's complaint and claimed sub- 
rogation. They did not serve upon Mrs. De Marco, and she did not 
appear or answer. 


Thereafter, and on February 8, 1918, plaintiff commenced this ac- 
tion to foreclose, and to determine the question of priority. He claims 
that the Gilchrist mortgages have been paid and extinguished, so far 
as his mortgage is concerned. The companies have answered, and claim 
(1) that the burned building was vacant for more than ten days before 
the fire, without a consent in writing indorsed on the policies, as re- 
quired thereby, and that the policies are therefore void as to the owner; 
(2) that the owner did not commence suit on the policies within twelve 
months after the fire, as required thereby; (3) that the mortgage in- 
terests of the Gilchrist and of plaintiff are separate and distinct, and 
the right of subrogation applies to each interest separately, so that plain- 
tiff’s mortgage cannot be made a prior lien; and (4) that plaintiff’s mort- 
gage cannot be preferred over the Gilchrist mortgages, because he exe- 
cuted the same and the bonds accompanying same, and is personally 
gbligated on the bonds. They served their answer on Mrs. De Marco 
on April 4, 1918. She served her answer on each company on July 20, 
1918, the date of the first hearing. Defendant Pasquerella now has title 
to the property. 

[1, 2] 1. Each policy-insured the building while “occupied: as a 
dwelling,” and provided that it should be void if the building, wheth- 
ed intended for occupancy by owner or tenant, should be or become 
vacant or unoccupied and so remain for ten days. It is conceded that 
it was vacant at the time of the fire. It is disputed that it was for 
ten days before. The burden of proof on the question was on the 
companies. Van Valkenburgh v. Amer. Pop. Life Ins. Co., 70 N. Y. 605; 
Mead v. Amer. Fire Ins. Co., 13 App. Div. 476, 480, 43 N. Y. Supp. 334. 
They joined in an answer, and alleged, among other things, that it was 
vacant for more than ten days before the fire, and the policies thereby 
became void as to the owner, Mrs. De Marco. She made and served a 
cross-answer, by which, in addition to other denials, she denied the said 
allegation as to vacancy, and alleged: 


“That the agent of the said companies had full knowledge, prior to 
the time of said fire, that the said building was vacant, and upon in- 
formation and belief that the said defendant companies neglected to 
make out a written indorsement, required by the said policy, and deliver 
the same to the mortgagee, in whose possession the said policy was, which 
failure was unknown to this answering defendant, and that the said de- 
fendant companies are and ought to be thereby estopped from asserting 
that the said policies are void because of any vacancy, if any, in the said 
premises.” 

She alleges, then, that the agent of the defendants had full knowl- 
edge before the fire that the building was vacant, and neglected to make 
out a written indorsement as required by the policy, and that these facts 
constitute an estoppel. But such an indorsement was not required, except 
where the vacancy was to be for ten days or more. The allegation, there- 
fore, is to the effect that there was a vacancy for ten days, that the agerit 
knew it, and that he failed to make the required indorsement, and the 
concluding allegation of the sentence does not change the effect. In ad- 
dition, a plea,of estoppel was unnecessary, unless there had been a va- 
cancy for ten days or more. However, even if her answer may not be 
taken as an admission of vacancy contrary to the terms of the policies, 
in view of the denial which preceded the allegation in question, never- 
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theless it may be considered in connection with the evidence on the 
question. 


[3] Three witnesses Tony Napoleno, George Loudis, and Guistine 
Leva, were sworn by the companies. Napoleno had lived in the front 
house for about three months before the fire, and was living there at 
the time of the fire. He testified that he did not know exactly whether 
or not gnybody was living in the rear house at the time of the fire, that 
no was living there at the time, that he did not see anybody go in and 
out during the time that he lived in front, that he was working every 
day, that he did not know anything about it, and that he did not see any 
one while he was there. Loudis was living in the next house, and was 
conducting a grocery there at the time of the fire, and had been for some 
time before. He testified that he did not remember whether or not any, 
one was living in the rear house at the time of the fire, that he did not 
remember any one who lived there, that he did not know the people who 
at any time lived there, and that he did not see people, because he was 
busy. Leva had lived on the third floor of the front house for about 
two years before the fire, and was living there at the time. On direct 
examination, he testified that no one was living in the rear at that time, 
that he did not remember how long before anybody had lived there, that 
two persons, whom he knew only by the names of Mary and Joseph, 
were -the last ones who had lived there, and it was his best recollection 
that they moved two or three months before, but that he did not rg- 
member. On recross-examination, he testified that he did not remem- 
ber when they moved, that he could not remember whether or not it 
was ten days, that it was a little more than a week. Questioned again 
by the attorney for defendants, he testified that it was two or three 
months before, as far as he remembered. Again, in answer to a ques- 
tion by plaintiff's attorney, he said that he was not sure, that it was 
not more than ten days. Recalled by plaintiff’s attorney, he testified that 
he did not have any real knowledge whether or not any one lived there 
after they moved, and that he did not know or remember when they left, 
and whether or not any one was living there nine days before the fire. 
Recalled later, and examined through an interpreter, he testified that the 
last time that he saw them there was a day or two, two or three days, 
before the fire; and in answer to a question by the attorney for the com- 
panies he testified that he did not remember when they moved away, that 
he was not sure whether or not they. did so two or three months before, 
and that he did not remember whether or not they were living there two 
or three days before. 


The evidence was sufficient to put the plaintiff to proof. The rec- 
ord shows that plaintiff swore James Cipriano on this feature. His 
attorney, acting also as attorney for Mrs. De Marco, claims that he 
was sworn for her. He testified that one Stephanello, living in South 
Schenectady, deposited $5 with him on account of rent for the build- 
ing, or for a part of it, about a week before the fire. Stephanello had 
not taken possession at the time of the fire. Cipriano lived next door. 
He took this money for the owner, and he must have known about the 
situation. Plaintiff did not ask him, nor did Mrs. De Marco. In ad- 
dition, Mrs. De Marco owned the property, was a party to the action, 
had made and served a cross-answer, sat in court throughout the trial, 
and did not testify. It is my opinion that the evidence requires a find- 
ae that the building was vacant for more than ten days before th¢ 
‘fire. 

[4] 2. Each policy provides that— 

“No suit or action on this policy far the recovery of any claim shall 
be sustainable in any court of law or equity * * * unless commenced 
within twelve months next after the fire.” 


The building was destroyed on March 23, 1917. Thereupon, and 
on July 17, 1917, plaintiff brought actions on the policies, and demand- 
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ed, in effect, that the insurance be applied on the several mortagages 
as far as it would go. An action by Mrs. De Marco would necessarily 
have required the same judgment. After paying the amount due on the 
Gilchrist mortgages and taking assignments thereof, and after tendering 
to plaintiff what was left of the insurance, the companies answered and 
claimed subrogation; but they did not serve upon Mrs. De Marco, and 
she did not appear or answer. After that,-and on February 8, 1918, 
plaintiff commenced this action. Defendants did not appear until April 
4, 1918. That was more than a month after the expiration of the time to 
answer, and more than twelve months after the fire. They served on 
Mrs. De Marco on that day, and she made and served her cross-answer 
on each company on July 20, 1918, the day of the first hearing. They 
claim now that she is barred. But suit or action by an owner is not re- , 
quired. Action by the mortgagee, the owner being a party, was sufficient. 


[5] 3. Each policy contains the standard mortgagee clause, so far 
as material, as follows: 


“Loss or damage, if any, under this policy, shall be first payable to 
estate of A. J. & T. M. Gilchrist, first mortgagee, to the amount of claim, 
and in excess thereof to Rocco Perretta, second mortgagee, * * * as 
interest may appear, and this insurance as to the interest of the mort- 
gagee only therein shall not be invalidated by any act or neglect of the 
mortgagor or owner of the within described property. * * * When- 
ever this company shall pay the mortgagee any sum for loss or damage 
under this policy, and shall claim that, as to the mortgagor or owner, no 
liability therefor existed, this company shall, to the extent of such pay- 
ment, be thereupon legally subrogated to all the rights of the party to 
whom such payment shall be made, under all securities held as collateral 
to the mortgage debt, or may, at its option, pay to the mortgagee the 
whole principal due or to grow due on the mortgage, with interest, and 
shall thereupon receive a full assignment and transfer of the mortgage 
and of all such other securities; but no subrogation shall impair the right 
of the mortgagee to recover the full amount of his claim.” 


The property was incumbered by four mortgages. The first three 
belonged to the estates of A. J. & T. M. Gilchrist, and amounted, at 
the time that the companies paid, to the sum of $2,487.60. The fourth 
belonged to plaintiff. The sum of $1,736, with interest from February 
1, 1917, is due thereon. The loss by the fire amounted to $3,720. The 
insurance was for $2,500. Each policy contained the standard mortgagee 
clause. As printed, the clause was designed, apparently, to take care of 
the interest of one mortgagee. It is in the singular. Here all mort- 
gagees and all mortgages were included, without a change to the plural. 
The loss is first payable to the Gilchrist estates, to the extent of their 
claims, and then to plaintiff, who was referred to as second mortgagee, as 
his interest might appear. That provision is followed by the one that 
the insurance as to the interest of the “mortgagee” shall not be invali- 
dated by any-act or neglect of the mortgagor or owner; and that is fol- 
lowed by the provisions for subrogation of the companies to the rights 
of the “mortgagee” to the extent of the payment to him “under all 
securities held as collateral to the mortgage debt,” if it is claimed that 
there is no liability to the mortgagor or owner, or for “full assignment 
and transfer of the mortgage and of all such other securities” upon pay- 
ment, at the option of the companies, “to the motgagee (or trustee)” of 
“the whole principal due or to grow due on the mortgage” upon the con- 
dition that “no subrogation shall impair the right of the mortgagee (or 
trustee) to recover the full amount of his claim.” 


The insurance was taken out to increase the security of the mort- 
gagees. The mortgagee clause constitutes a contract between the com- 
panies and the mortgagees, separate and distinct from that with the 
owner. It provides that the insurance, as to their interests, shall not be 
invalidated by any act or neglect of the mortgagor or owner. It gives 
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them the same benefit as if they had taken out a separate policy, free 
from the'conditions imposed upon the mortgagor or owner and leaves 
them responsible only for their own acts. Heilbrunn v. German Alliance 
Ins. Co., 140 App. Div. 557, 125 N. Y. Supp. 374, affirmed 202 N. Y. 610, 
95 N. E. 823. It is for the benefit of each, with the difference that it 
provides for the payment of the loss or damage to the Gilchrists, to the 
extent of their claims, ahead of the payment to plaintiff." In the same 
way, the provisions for subrogation, assignment, and transfer, and the 
condition that “no subrogation shall impair the right of the mortgagee to 
recover the full amount of his claim”.are for the benefit of each. So 
that the payment to the executors of the Gilchrists was a payment of the 
Gilchrist mortgages, so far as plaintiff is concerned, and the companies 
are required to pay the whole mortgage debt, if they desire to assert their 
claims against the owner. Such is the plain meaning of the clause. Other- 
wise, the insurance is of no benefit to plaintiff, and is invalidated so far 
as he is concerned by the act or neglect of the mortgagor. Eddy v. L. 
A. Corporation, 143 N. Y. 311, 321, 38 N. E. 307, 25 L. R. A. 686. There 
were three mortgages in the Eddy Case, and they were owned by one 
mortgagee; but the result would not ‘have been any different if they 
had been owned by three mortgagees. 

The question of plaintiff's liability under the Gilchrist bonds was 
not raised by the answer, and does not come up in this action. The 
diminution of plaintiff’s security is the question which arises here. 

Findings accordingly. 


SUPREME COURT OF SOUTH DAKOTA. 


FARMERS’ STATE BANK OF PARKER et AL. 


” 


Ue 


TRI-STATE MUT. GRAIN DEALERS’ FIRE INS. CO. OF 
LUVERNE, MINN. (No. 4369.)* 


* Decision rendered, Feb. 11, 1919. 170 N. W. Rep. 638. 


1, INSURANCE—EVIDENCE—OWNERSHIP. 


In action on fire policy, evidence that insured was in sole possession, 
control, and enjoyment, claiming to be the absolute owner, made out a 
prima facie case of ownership, and it was unnecessary to show a formal 
transfer from the former owner. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—OWNERSHIP—WAIVER. 


Where an insurance company insures property without inquiring into 
the precise state of title, it waives the ownership clause in the policy. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 


3. INSURANCE—OWNERSHIP—WAIVER. 

Where insured has a beneficial or equitable interest in the property 
and insurer fails to inquire into the precise state of title before issuing 
the policy, insured may enforce the contract notwithstanding ownership 
clause in policy. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 
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6. INSURANCE—USE OF GASOLINE ON THE PREMISES. 


That insured, for the purpose of removing rust from machinery in 
elevator insured, applied a mixture, of kerosene and gasoline to the rusted 
parts, was not in violation of clause that policy should be void if gasoline 
“be kept, used, or allowed” on the insured premises; there being no use 
of premises as a place of deposit of gasoline for a considerable length of 
time. 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 


7. INSURANCE—USE OF GASOLINE ON THE PREMISES. 


That insured, for the purpose of removing rust from machinery in 
elevator insured, applied a mixture of kerosene and gasoline to the 
rusted parts, held not a violation of clause in policy providing that “if 
the hazard be increased by any means within the control or knowledge 
of the insured” the policy shall be void. 


(For other cases, see Insurance, Dec. Dig. § 326[1].) 


Appeal from Circuit Court, Turner County; Joseph W. Jones, Judge. 
Action by the Farmers’ State Bank of Parker, S. D., and R 
Clisby, as administrator of the estate of Peter Meier, deceased, against 
the Tri-State Mutual Grain Dealers’ Fire Insurance Company of Luverne, 

Minn. Judgment for plaintiffs, and defendant appeals. Affirmed. 


T. J. Spangler and H. G. Giddings, both of Mitchell, for appellant. 
U. S. G. Cherry, of Sioux Falls, and Jones & Jones, of Parker, for 
respondents. 


Po.tey, J. This action was brought to recover on a fire insurance 
policy. The subject of the insurance was a grain elevator situated on a 
railway right of way at Parker. At the time of the insurance of the 
policy, and at the time of the fire that caused the loss, the elevator was 
in possession of, and under the control of, one Peter Meier, who was 
operating said elevator as the sole owner thereof. The policy was issued 
on the 2d day of July, 1915, and the elevator was destroyed by fire on 
the 25th day of January, 1916. The defendant refused to pay the loss, 
and Meier commenced this action, but died soon thereafter, and the 
plaintiff Clisby, as administrator of Meier’s estate, was substituted in the 
place of Meier as plaintiff. At the time of the fire, the Farmers’ State 
Bank had a chattel mortgage on the elevator building and joined in the 
action as plaintiff. The property was insured in an amount not to exceed 

000 ; $4,000 of which was on the building, additions, etc., and the other 
$4,000 on grain and other contents thereof, according to the amount on 
hand at the time of loss. The trial resulted in a verdict and judgment 
for $7,377.62 for plaintiffs, and defendant appeals. 

The assignments of error are numerous, but they need not be consid- 
ered separately. 

[1] It is contended by appellant that the said Meier was not the 
owner of the insured property at the time the policy was issued, nor at 
the time of the loss; but that the same was owned by the Farmers’ 
Elevator Company, a corporation, and that for that reason plaintiffs 
were not entitled to recover. It was not disputed that the elevator had 
belonged to the Farmers’ Elevator Company, and that prior to the issuance 
of the policy involved in this action appellant had insured said elevator 
as the property of the said elevator company; but, when the present — 
was issued, Meier directed appellant to issue it to him individually . At 
that time Meier was in possessiion of the property, claiming to be the 
absolute owner thereof, and as operating it as his individual property. 
He -had caused an addition thereto to be built. This he paid for from 
his individual funds. The ground on which the elevator stood was leased 
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by the railway company to Meier individually. It was not claimed, nor 
attempted to be shown, that any person or company, other than Meier, 
had any beneficial interest in the property, or that any other person 
suffered loss by the destruction thereof. The claim made by appellant 
was that no formal transfer or conveyance of the property from the 
Farmers’ Elevator Company to Meier was shown. This was not necessary 
under the circumstances in this case. Where a person is in the sole pos- 
session, control, and enjoyment of personal property, claiming to be the 
absolute owner thereof, a prima facie case of ownership is made out. 
It is not claimed that there was any concealment or attempted fraud 
practiced by Meier in procuring the policy. Appellant made no inquiries 
touching the condition of the title to the insured property, nor is it 
claimed that the condition of the title in any manner involved or increased 
the hazard, either moral or actual. 


[2, 3] It is the recognized rule of law that, where an insurance com- 
pany insures property without inquring into the precise state of title 
to such property before issuing the policy, it waives the ownership clause 
in the policy. This, of course, does not mean that a person who has no 
right or title to property may insure it as his own, and then collect the 
insurance in case of its destruction by fire. Such transaction would be 
void as against public policy, but a perfect legal title is not essential. 
Where the insured has a beneficial or equitable interest in the property, 
he may enforce an insurance contract, notwithstanding the ownership 
clause therein. In the language of the Supreme Court of Connecticut: 

“* %* * Property is his, who, in case of its destruction, must 
sustain the loss of it.” Hough v. Insurance Co., 29 Conn. 10, 76 Am. Dec. 
581. 


And quoting from Manchester Fire Ins. Co. v. Abrams, 89 Fed. 932, 
oe A: 


“It has been uniformly held, notwithstanding the stipulation that the 
policy shall be void if the interest of the insured be less than that of the 
fee-simple title to the land whereon the insured property is situated, that 
the stipulation is complied with if it appear that the insured is substan- 
tially or equitably the owner of the property, and entitled to the benefits 
of the same.” 


And in Germain Ins. & Sav. Inst. v. Kline, 44 Neb. 395, 62 N. W. 
857, it is said: 

“When an insurance company issues its policy, and accepts and re- 
tains the premium, without requiring an application by the insured, and 
without making any inquiry as to the condition of the property or the 
state of the title, and the insured has in fact an insurable interest, the 
company will be conclusively presumed to have insured such interest, and 
to have waived all provisions in the policy providing for its forfeiture by 
reason of any facts or circumstances affecting the condition or title of 
ew in regard to which no such statement was required or inquiry 
made, - 


See, also, Insurance Co. v. Bachler, 44 Neb. 549, 62 N. W. 911; 
Castner v. Insurance Co., 46 Mich. 15, 8 N. W. 554; Kludt v. Insurance 
mic ee 637, 140 N. W. 321, 45 L. R. A. (N. S.) 1131, Ann. Cas 


[4, 5] Respondents were permitted to show by parol evidence that, 
although the elevator had belonged to the elevator company, the said 
Meier had acquired all of the capital stock of said company and thereby 
became the owner of the property that had belonged to the company. 
This was objected to as not the best evidence. The objection should 
have been sustained. Stock transfers are required to be recorded in a 
transfer book and evidenced by the issuance of stock certificates, and, 
where the absence of such evidence is not accounted for, parol evidence 
is incompetent. But the error was not prejudicial, because there was 
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sufficient evidence of ownership for the purposes of this case without 
resorting to said stock transactions. 

[6] It is contended by appellant that Meier violated that clause in 
the policy that declares that the policy shall become void if gasoline 
“be kept, used, or allowed” on the insured premises. The evidence in 
support of this contention tends to show the following facts: On the day 
the fire occurred, Meier undertook to operate the machinery in the eleva- 
tor. Said machinery had not been used for several months prior thereto, 
and it was found that portions of it under the floor of the elevator had 
become so badly coated with rust that it could not be operated. For the 
purpose of removing this rust, Meier applied a mixture of kerosene and 
gasoline to the rusted parts, then started the machinery, and proceeded 
to load a car with grain. Shortly thereafter, fire was discovered under 
the elevator and up through certain openings in the floor. Whether the 
presence of the above mixture of gasoline and kerosene was the cause 
of the fire or not is by no means clear. It is claimed by appellant, and 
may be assumed, that the said mixture had been kept on the insured 
premises in a five-gallon can for a considerable length of time before 
the fire. But it was not shown nor claimed that to use the said mixture 
for the removal of the rust was unusual or unnecessary, and it did not 
work a forfeiture of the policy. ‘“What is intended to be prohibited is 
the habitual use of such articles, not their exceptional use upon some 
emergency.” Mears v. Insurance Co., 92 Pa. 15, 37 Am. Rep. 647; sec- 
tion 2202, Joyce, Ins. To keep or use the forbidden article on insured 
premises, within the meaning of the above clause, “implies a use of the 
premises as a place of deposit for the prohibited articles for a considera- 
ble period of time” (Bouchard v. Insurance Co., 113 Me. 17, 92 Atl. 899, 
L. R. A. 1915D, 187, where the cases are collected and reviewed), and 
further discussion of subject would serve no useful purpose. 

[7] It is contended by appellant that the presence and use of the 
gasoline and kerosene, as above shown, was a violation of a clause in the 
policy which provides that, “* * * if the hazard be increased by any 
means within the control or knowledge of the insured,” the policy shall 
be void. The use that was made of said gasoline and kerosene did not 
increase the hazard, within the meaning of the above provision, In con- 
sidering this clause in a policy of insurance, this court, in Angler, etc., 
v. Insurance Co., 10 S. D. 82, 71 N. W. 671, 66 Am. St. Rep. 685, said: 

“The term ‘increase of hazard’ denotes an alteration or change in 
the situation or condition of the property insured, which tends to increase 
the risk. These words imply something of duration, and a casual change 
of a temporary character would not ordinarily-render a policy void, under 
the stipuations therein contained”—citing First Congregational Church 
v. Insurance Co., 158 Mass. 475, 33 N. E. 572. 

It is contended that respondent’s counsel was guilty of misconduct 
during the course of the trial, which conduct prevented appellant from 
having a fair trial. After a careful examination of the record upon this 
point, we are not convinced that appellant was prejudiced by the conduct 
of which complaint is made. 

The other assignments have been examined, but are not deemed of 
sufficient importance to be specially considered in this opinion. 

The judgment and order appealed from are affirmed. 
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COMMISSION OF APPEALS OF TEXAS. 


Section B, 


AUSTIN FIRE INS. CO. 
v. 


POLEMANAKOS. (No. 24-2644.)* 


1. INSURANCE—CANCELLATION OF POLICY—TENDER OF UN- 
EARNED PREMIUMS. 


Where a fire insurance policy provided for cancellation at any time 
upon notice by the company, unearned premiums to be returned on sur- 
render of the policy, a tender of such premiums was unnecessary as a 
prerequisite to cancellation; notice of cancellation, when properly given, 
canceling the policy. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


2. INSURANCE—CANCELLATION OF POLICY BY AGREEMENT 
—WAIVER OF REPAYMENT OF PREMIUMS—EVIDENCE. 


In an action on fire insurance policy, evidence held to show that the 
insured agreed to a cancellation of the policy and that he waived present 
repayment by the company of unearned premiums. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


3. INSURANCE—REINSTATEMENT OF POLICY—SUBMISSION 
TO EXAMINATION AS TO LOSS. 


Where insurer gives notice to insured of cancellation of a fire insur- 
ance policy to which cancellation insured agreed, a demand by the in- 
surer’s adjuster that insured submit to examination under oath as to 
liability thereunder, which was complied with, did not create a new 
insurance contract or reinstate the old contract. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


4. INSURANCE—FORFEITURE—WAIVER. 


Whenever there arises a condition under which an insurer has the 
right on account of any failure of the insured to comply with any con- 
dition or warranty contained in the policy, to forfeit the same, the 
doing of any act inconsistent with the claim of forfeiture or any recog- 
nition of the existence of the policy waives the forfeiture if insurer had 
knowledge of the facts authorizing it. 


(For other cases, see Insurance, Dec. Dig. § 388[1].) 


5. INSURANCE—ESTOPPEL IN PAIS—CANCELLATION OF IN- 
SURANCE POLICY. 


Where a fire insurance policy was canceled by mutual agreement, 
a demand by the insurer’s adjuster for an examination under oath as to 
liability thereunder, and submission thereto by insured, did not estop 
the company from asserting the cancellation where insured had obtained 
other insurance, and the expenses incurred by reason of the examination 
were but insignificant. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 
Action by A. D. Polemanakos against the Austin Fire Insurance 


* Decision rendered, Jan. 15, 1919. 207 S. W. Rep. 922. 
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Company. A judgment for defendant was reversed by the Court of 
Civil Appeals (160 S. W. 1134), and defendant brings error. Reversed 
as recommended by the Commission of Appeals. 

The facts necessary to a proper understanding of our conclusion 
in this case are: This is a suit by the defendant in errpr, A. D. Pole- 
manakos, against the Austin Fire Insurance Company to recover upon 
two fire insurance policies issued by said insurance company to Pole- 
manakos on a certain building situated in Houston, Harris county, Tex. 
Said policies were for $1,000 and $1,500, respectively. 

In adddition to the insurance of $2,500 above referred to said Pole- 
manakos had another policy for $2,500 in another company. All these 
policies were in force on January 18, 1910, and on that day the plaintiff 
in error telegraphed its Houston agent to cancel the policies held by 
Polemanakos. The agent called the insured on the telephone, and a 
conversation occurred between them. As this is an important feature 
of the case, we will set out the version of the conversation testified to 
by Polemanakos : 


“On Saturday before the fire, Saturday being the 18th of March, 1911, 
I received a telephone communication from Mr. John R. Young, this 
gentleman that sits over here, the agent of the fire insurance company, in 
which he told me that the Austin Fire Insurance Company had telegraphed 
to him directing him to cancel and take up the two policies of the Austin 
Fire Insurance Company which I held on that building. That is exactly 
what he told me; and those two policies that he had reference to were 
the same two policies I am suing on here. At the time he communicated 
with me the fact that the Austin Fire Insurance Company demanded the 
surrender and cancellation of my two policies I was in my home in 
Houston Heights. Mr. Young, I think, was in his office down in the city 
of Houston at that time. In that conversation I never asked him for any 
premium to be given me. I never said anything to him about the policies 
not being canceled before I got the premium. I didn’t say nothing. Mr. 
Young did the talking. I just sat at the ather end. That was all that was 
necessary. In this talk with Mr. Young I asked him to get me some other 
policies in place of the two he was canceling, I think so, and he told me 
he couldn’t do it. He didn’t tell me that he had applied to Mr. Raphael 
for policies on there and couldn’t get them issued. He never mentioned 
any names, but he did tell me that he wasn’t able to get any policies on 
my property. Told me he wasn’t able to get them. I did not ask him to 
apply to any other agent. I don’t think I told him to apply to Mr. 
Dumble.” 

“Q. After he told you he wasn’t able to procure any policies to be 
issued on that property for you in place of the Austin Fire Insurance 
Company’s policies which he was canceling, did you not tell him ‘all right,’ 
that you would look after it yourself then? A. I told him “All right,’ 
and that was all to it. Q. That you would look to getting other insur- 
ance?) A. said ‘All right.’ I didn’t tell him I would see to the getting 
of insurance in the place of the two Austin fire insurance policies. I told 
him “All right” I would see about it; that is, I would see whether I 
eould get the insurance or not. At that time I held policies, one in the 
Rochester-German Insurance Company for $1,000 and in another com- 
pany for $1,500 and these two policies I sue on here by the Austin Fire 
Insurance Company, making $2,500 more. There had been no increase 
in the value of my buildings that day. I had not contemplated or intended 
increasing my insurance above $5,000. It was my desire simply to carry 
$5,000 insurance on the property. That is what I usually had.” 


“Q. When you asked him to get you insurance, you asked Mr. Young 
to get you insurance to take the place of these Austin fire insurance 
policies that he telephoned you about canceling, did you not? A. I guess 
so as I didn’t want to cancel the policies to get policies. That was my 
purpose, idea, and intention. When he told me he couldn’t get any written 
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for me, and I told him I would see about it myself, I had the same pur- 
pose and intention in mind; that was the same thing, and I didn’t have 
any other purpose or intention. When Mr. Young telephoned me the 
Austin Fire Insurance Company had directed him to cancel the two policies 
I didn’t offer any objection to him. After I had my talk with Mr. Young 
on Saturday evening I called up Mr. Dumble and asked him if he couldn’t 
issue me some policies on this property to take the place of the ones which 
the Austin Fire Insurance Company canceled, and Mr. Dumble told me 
he didn’t have any companies in his office that he could write any insur- 
ance on that building in at that time without submitting it to them, and 
I told him I wanted my insurance for that day, for Saturday. I think he 
told me something like he wouldn’t be able to hear from the companies 
about whether they would carry the policies or not before the Tuesday 
following. I am not sure about that. After he told me that I rang off, 
and then called up the office of Torney & Co., insurance agents at Houston, 
and told them the Austin Fire Insurance Company had canceled my two 
policies and I wanted to know whether they could issue me $2,500 insur- 
ance to take the place of it. Q. Mr. Torrey, this gentleman sitting over 
here, told you he would furnish $2,500 insurance to take effect that day 
on that property to take the place of these Austin policies? A. Mr. Torrey 
never mentioned the Austin policies. Q. The ones you spoke to him 
about? A. I spoke to him. Q. To take the place of that? A. Yes, sir; 
that was Saturday. I didn’t pay him any premiums at that time, and I 
had not at that time carried my policies in the Austin Fire Insurance Com- 
pany which Mr. Young had demanded the surrender of to him. I don’t 
ya how I could carry it to him. It was nighttime. I guess it was 
ark.” 

This witness further testified that the insurance requested was written 
by Torrey & Co. and after the fire, which occurred the following night, 
was paid by the companies represented by Torrey & Co. 


The premiums on the Austin Fire Insurance Company policies had 
been paid in advance, and up to the time of the fire the policies had not 
been, surrendered, nor had the unearned premium been returned. After 
the fire the insured, Polemanakos, collected the $2,500 covered by the 
two policies which he had in the Rochester-German Insurance Company 
and the International Fire Insurance Company and the $2,500 policies 
written by Torrey & Co. on the day before the fire. He also gave the 
Austin Fire Insurance Company notice of the fire and furnished proofs of 
loss. The adjuster of the Austin Fife Insurance Company, after the 
company had received notice of the fire, wrote Polemanakos the following 
letter : 


“R. W. Mayo, Adjuster of Fire Losses, 358 Wilson Building. 
“Phones: Main 5945. 
“Haskel 851. 
“Houston, Texas, March 25, 1911. 


“Mr. A. D. Polemanakos, Houston, Texas—Dear Sir: The Austin 
Fire Insurance Company received through its agents at Houston, Texas, 
March 20, 1911, a notice of fire which occurred on the same date, de- 
stroying or damaging building known as No. 519 Texas avenue. This 
notice further states that you hold policy No. 517 for $1,000.00 and policy 
No. 518 for $1,500.00 on this property. The Austin Fire Insurance Com- 
pany does not know whether or not you are claiming liability against the 
company on account of these policies, but it assumes that you have given 
this notice in compliance with line No. 74 of such policies, if you hold 
them. In the event you are claiming any liability on the part of the 
Austin Fire Insurance Company on account of these policies, you are 
advised that the Austin Fire Insurance Company requests of you an 
examination, under oath, in reference thereto. You are advised that I 
shall be glad to hold this examination at the office of Messrs. Young & 
Felker, Houston, Texas, at 4:00 p. m., March 25, 1911, unless some more 
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convenient time and place will better suit you. Upon being advised in this 
regard, I shall be glad to conform to your wishes. 

“You are requested to have and produce at said examination all 
policies of insurance covering this property, or any part thereof, and any 
and all evidence that you may have bearing on the value and ownership 
of said property. The examination referred to is provided for in the 
policies which you claim to hold, more especially lines 87 to 91, inclusive. 
You are advised that the Austin Fire Insurance Company in requesting 
this examination, and in conducting same, does not thereby waive any 
of the rights that it may have under the above-mentioned policies, nor 
any of the terms or conditions of said policies, nor does it thereby admit 
a liability on account of said policies, nor a forfeiture of said policies, if 
such exists, nor does it imtend thereby so to do. Please advise me, at 
the earliest possible moment, ig the time and place mentioned herein will 
suit your convenience. 

“You can reach me at the office of Messrs. Young & Felker. Yours 
truly, [Signed] R. W. Mayo, adjuster for Austin Fire Ins. Co.” 

Polemanakos, as requested in the letter, appeared at the place agreed 
upon by the parties and submitted to an oral examination. 

The insurance company refused to pay the loss upon the ground that 
the policy had been canceled prior to the fire and this suit was brought 
by Polemanakos to recover on the two policies. The district court, upon 
conclusion of the testimony, gave the jury a peremptory charge to find a 
verdict for the defendant except as to the unearned premium which it 
had tendered. Upon the verdict thus rendered the court entered judg- 
ment for the insurance company except as to the amount tendered. Pole- 
manakos appealed, and the Court of Civil Appeals (160 S. W. 1134) 
reversed the judgment and remanded the cause for a new trial. Writ 
of error in this case was granted upon application of the insurance com- 
pany. There is no question raised on the pleadings. and such other facts 
as are necessary will be stated in connection with the opinion. 


Wm. Thompson, of Dallas, John S. Patterson, of Austin, and Will 
C. Thompson, of Dallas, for plaintiff in error. 
L. B. Moody, of Houston, for defendant in error. 


Montcome_ry, P. J. (after stating the facts as above). The policies 
of fire insyrance involved in this controversy are on what is known as 
the New York standard form, and each of them contains this provision : 

“This policy shall be canceled at any time at the request of the in- 
sured, or by the company by giving notice of cancellation. If this policy 
shall be canceled, as hereinbefore provided, or become void, the premium 
having been actually paid, the unearned portion shall be returned on 
surrender of this policy.” 

In this case it is contended that the policy was not canceled by the 
notice of cancellation, because at the time the notice was given the un- 
earned portion of the premium was not tendered or paid to the insured. 

There are many cases, some decided by the courts in this state, hold- 
ing that without actual tender of the money the notice of cancellation 
is of no effect. There are many other cases holding that the tender is 
not necessary, and that the company is under obligation to return the 
money only upon surrender of the policy by the insured. The authorities 
on both sides of this mooted question are collected in ‘the notes in L. R. 
A. See 13 L. R. A. (N. S.) 884, and L. R. A. 1916F, 444. 

The cases in Texas which decide.this question are Hartford Fire In- 
surance Co. v. Cameron, 18 Tex. Civ. App. 237, 45 S. W. 158, decided 
by the Court of Civil Appeals for the Second District, ‘Niagara Fire In- 
surance Co. v. Mitchell, 164 S. W. 919, decided by the Court of Civil 
Appeals for the Fourth District, and Assurance Co. v. Manufacturing 
Co., 92 Tex. 297, 49 S. W. 222. These Texas.cases all hold that in order 
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to effect a cancellation it is necessary that the unearned premium 
should be returned at the time the notice is given or at least that the 
notice is not effective until the unearned premium is tendered or paid. 
The last case cited above contains the only expression upon the subject 
by our Supreme Court that we have been able to find. In that case there 
is no analysis of the provision nor any discussion thereof. There is in 
the opinion a statement to the effect that the policy involved in that case 
was not canceled because no tender of the unearned premium was made 
before the fire. 

There is nothing in the opinion to disclose the circumstances under 
which the notice was given nor whether the insured demanded a return 
of the premium. . 


[1] Without discussing this question, we think that under the plain 
provisions of the contract no tender was necessary as a prerequisite to the 
cancellation of the policy, and that the notice, when properly given, had 
the effect to cancel the policy, and that the obligation of returning the 
unearned premium was to be performed only upon the return of the 
policy by the insured. 

This question has been discussed so often by the courts of the various 
states that we feel sure we would not be able to say anything new on the 
subject. 

In the case of Mangrum v. Insurance Co. decided by the Supreme 
Court of California in 1916, 172 Cal. 497, 157 Pac. 239, L. R. A. 1916F, 
.440, Ann. Cas. 1917B, 907, will be found an exhaustive discussion of this 
provision of the policy. The cases on both sides of the question are 
reviewed, and we think that the conclusion reached in that case that no 
tender of the premium is necessary to the cancellation of the policy is 
sound. We have said this much because in granting the writ of error 
in this case Justice Hawkins indicated that he was of opinion that no 
tender or repayment of the premium was necessary to effect a cancel- 
lation of the policy. 


[2] If we are mistaken in the above views, or if they do not meet the 
approval of the Supreme Court, we further think that. even if under the 
terms of the policy it is held that a tender or repayment of the unearned 
premium was necessary, it would not control this case. The facts, we 
think, show that the insured, Polemanakos, consented and agreed to the 
cancellation of the policy and waived the present repayment of the un- 
earned premium. The facts are fully set out above, and, without re- 
stating them, we think they show that the policies were canceled by 
agreement. No other reasonable construction, we think, can be given 
to the words and acts of the insured. The case of Bingham v. Insurance 
Co., 74 Wis. 498, 43 N. W. 494, and numerous cases cited therein,. we think, 
support our conclusion. 

Having arrived at the above conclusion, the only other question in- 
volved is: Did the act of the adjuster in requesting Polemanakos to sub- 
mit to examination, and his response to the request, have the effect of 
reviving the policy and making the insurance company liable thereon? 

The view we take of this matter is that the provisions of the policy 
that “the insured, as often as required, shall exhibit to any person 
designated by this company all that remains’ from any property herein 
described and submit to examinations under oath by any person named by 
this company and subscribe the same,” and the further provision “that this 
company shall not be held to waive any provision or condition of the 
policy or any forfeiture thereof by any requirement, act, or proceeding on 
its part relating to the appraisal or to any examination herein provided 
for,” have no application to this case. If, as we have found the policy 
was canceled by agreement, there remained no subsisting contract of in- 
surance between the parties. The only right either party had was that of 
Polemanakos, growing out of the contract of cancellation, to have the 
unearned premium returned. 
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After the fire Polemanakos disregarded what we have found to be his 
agreement to cancel the policy, gave notice of the fire, and in effect de- 
manded that the insurance company should pay the loss. He at that time 
had no subsisting contract with the insurance company, and therefore had 
no right to make such claim or demand. Upon receipt of this claim the 
adjuster of the insurance company wrote the letter set out in the state- 
ment above, and Polemanakos, in response to said letter, submitted to 
an examination. 


[3, 4] We do not think that this demand of the adjuster under the 
circumstances of this case, and the compliance therewith by the insured, 
had the effect of making a new contract or reinstating the contract of 
insurance. We do not care to go into the question of the effect of an 
insurance company claiming a right under a policy upon any subsequent 
claim or contention by it that the policy has-been forefeited, further than 
to say: That whenever there arises a condition or state of facts under 
which the insurance company has the right, on account of any failure of 
the insured to comply with any condition or warranty contained in the 
policy, to forfeit the same, that the doing of any act inconsistent with 
the claim of forfeiture, or any recognition of the fact that the policy 
is still in existence, will ordinarily waive such forfeiture, provided the 
insurance company has knowledge of the facts authorizing the forfeiture. 
This principle is so well established that no authorities are necessary. 

This principle, however, is not, in our opinion, applicable to this case. 
The case here is not one where a waiver of forfeiture is claimed. The 
insurance company does not claim that the policy had terminated by rea- 
son of any breach on the part of the insured of any condition or war- 
ranty contained therein. It was claimed that the policy had been canceled 
by mutual agreement. 

If, as we have found this claim was well founded, then, as against 
the insurance company, the insured had no right under the contract, 
and could recover on it only by pleading and proving such a state of facts 
as would amount to an estoppel on the part of the insurance company to 
deny the existence of the contract. 

[5] We do not think the facts plead or proved are sufficient to estop 
the insurance company from insisting that the policy had been canceled. 
If before the fire the insurance company had by any act recognized the 
policy as being in force, and relying thereon the insured had failed. to 
obtain other insurance, or otherwise acted to his disadvantage on the 
assumption that the policy was still in force, the insurance company 
would have been estopped. But we do not think the act of the adjuster in 
this case, and the fact that the insured submitted to an examination, is 
sufficient to estop the company. 

In order to create an estoppel in pais, the party pleading it must 
have been misled to his injury; that is, he must have suffered a loss 
of a substantial character, or have been induced to alter his position for 
the worse in some material respect.” 16 Cyc. 744; Waxahachie National 
Bank v. Bielharz, 94 Tex. 493, 62 S. W. 743. 

In this case Polemanakos knew that the policy had’ been canceled, 
and he in fact had obtained other insurance before the fire to take its 
place. After the fire the demand for an examination was preceded by 
a demand on his part for the payment of the loss occasioned by the fire. 
The trouble and expense incurred by him in response to the request of 
the adjuster was not a loss of a substantial character, but was insignifi- 
cant. 

Our conclusion is that the Court of Civil Appeals erred in reversing 
and remanding this cause for a new trial, and we think that the judgment 
of the Court of Civil Appeals should be reversed, and the judgment of 
the trial court affirmed. 
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Saber, J. (concurring). The holding in Assurance Co. v. Manu- 
facturing Co., 92 Tex. 297, 49 S. W. 222, mentioned in the foregoing opin- 
ion, is differentiated from the holding in the instant case by the facts. 
In the Assurance Case, supra, an examination of the original pleadings 
and statement of facts contained in the record discloses that in that case 
the minds of the insurance company and of the assured did not meet 
with reference to the question of cancellation of the policy. The insurance 
company, through its agent, notified the assured of its purpose to cancel 
the policy, and inclosed a cancellation receipt to be signed and returned 
when the cancellation would be completed by the credit and return of 
unearned premium. The assured did not accept the cancellation; did not 
sign the receipt. In the instant case the insurance agent notified the 
assured of the cancellation of the policy, and, acting upon the notification 
of cancellation, the assured sought to and, did obtain insurance, mani- 
festing a clear acceptance of the act of cancellation on the part of the 
company and a waiver of the tender of the unearned premium as a 
condition precedent to cancellation. 

It is therefore apparent that the holding in the Assurance Case is 
not of controlling effect under the condition of the present record. 

The writer is further of the opinion that those cases in which it 
is held that a written request for examination amounts to a waiver are 
not applicable to the case made here. In the present case the cancellation 
was completed and the policy of none effect before the loss. The subse- 
quent request for examination of the assured on the part of the company 
arose by reason of the assertion of claim by the assured under the con- 
tract of insurance; he still having possession of the policy. It is there- 
fore believed that the correct conclusion to be drawn from the facts is 
that the request for examination arose by reason of the act of the as- 
sured, and that it did not amount to a reinstatement of the policy. In 
those cases where it has been held that the demand for examination was 
a waiver, it will be seen that the waiver is of a right to declare invalid 
the policy by reason of the breach by the assured of some condition con- 
tained in the contract, and not where the right of forfeiture had already 
been exercised and the policy declared void by reason of the breach. 
In the present case the policy had already, by reason of the act of the 
insurance company, concurred in and accepted by the assured been ren- 
dered nugatory. The request for the examination, therefore, is believed 
not to amount to a waiver of the cancellation and a reinstatement of 
the policy, since it came in response to an assertion of claim by the as- 
sured. 

I concur in the conclusion reached in the opinion in this case and in 
the reasoning submitting these additional views which I hold. 

é 


Puitips, C. J. The judgment recommended by the Commission of 


poem is adopted, and will be entered as the judgment of the Supreme 
ourt. 


—_9eg—___ 


HEADLEY v. ZTNA INS. CO. (7 Div. 957.)* 
(Supreme Court of Alabama.) 


5. INSURANCE—APPRAISAL—PREVENTION BY PARTY. 


Where policy provides for ascertainment of loss by appraisers, party 
who prevents ascertainment of loss from being made as provided in the 


* Decision rendered, Nov. 28, 1918. 80 South. Rep. 466. 
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policy is precluded from claiming that the award of the appraisers is a 
prerequisite to a suit on the policy. 
(For other cases, see Insurance, Dec. Dig. § 612[3].) 


6. INSURANCE—IMPOSSIBILITY OF PERFORMANCE OF 
AWARD. 


Where policy provides for ascertainment of loss by appraisers, award 
made, if impossible of performance, will not be given effect to destroy 
all rights of a party. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 


7. INSURANCE—AGREEMENT FOR APPRAISAL—N ON PER- 
FORMANCE. 


Where policy provides for ascertainment of loss by appraisers, one 
to be appointed by each party and the two, upon disagreement, to name a 
third, insured’s right to recover is not barred by appraisers’ willful refusal 
to name an umpire or to appraise property, where such refusual is no 
fault of insured. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


& INSURANCE—CONSTRUCTION—APPRAISAL AGREEMENT. 


Provision of policy providing for appraisal of loss by appraisers, will 
be construed against insurer. 


(For other cases, see Insurance, Dec. Dig. § 567.) 


9. INSURANCE—CONSTRUCTION. 
Insurance contract will be construed against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


11. INSURANCE—APPRAISAL COVENANT—INABILITY TO 
AGREE. 


Where policy provided for ascertainment of loss by two appraisers, 
one to be chosen by each party and the two, upon inability to agree, to 
name a third, and the two appraisers named could not agree on either 
appraisal or umpire through no fault of insured, insured was not re- 
quired to name new appraiser, and could bring action on policy. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


12. INSURANCE—JURY QUESTION—INABILITY OF APPRAIS- 
ERS TO AGREE. 


In action on policy providing for ascertainent of loss by two ap- 
praisers, who upon disagreement were to name a third, brought after 
the two named by the parties could not agree on the third, evidence held 
to justify submission to jury of whether inability to agree was due to 
insurer's appraiser’s insistence on person living in another state, and not 
known to parties, while other appraiser favored person living near prop- 
erty injured. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


13. INSURANCE—EVIDENCE—INABILITY OF APPRAISERS TO 

AGREE. 

In action on policy after inability of the two appraisers appointed 
by the parties to name third as provided by policy, evidence of corre- 
spondence between the appraisers, and between the appraisers and agents 
of insurance and adjustment companies, as to naming of third party, was 
admissible to show bona fides of the acts of both appraisers. 

(For other cases, see Insurance, Dec. Dig. § 662[2].) 

Vol. LITI—34. 
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Appeal from Circuit Court Talladega County; Hugh D. Merrill, Judge. 

Action by Annie Carrie Headley against the A®tna Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded. . 

Riddle & Riddle, of Talladega, for appellant. 

Coleman & Coleman, of Birmingham, and W. B. Harrison, of 
Talladega, for appellee. 


AMERICAN CENTRAL INS. CO. v. EHRLICH. (No. 9246.)* 
(Supreme Court of Colorado.) 


1. INSURANCE—FIRE INSURANCE—SIGNATURE TO MORT- 

GAGE CLAUSE—CAPACITY—QUESTION OF FACT. 

In action against fire insurer under mortgage clause of policy pro- 
viding loss should be payable to creditors of insured through trustee as 
interest might appear, whether trustee affixed signature to reliquishment 
as acknowledgement of and consent to cancellation of whatever rights 
- he might have, or whether he signed only as witness to signature of 
insured, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Error to District Court, City and County of Denver; John A. Perry, 
Judge. 

Action by S. Ehrlich, individually and as trustee for the creditors of 
A. M. Russell, against the American Central Insurance Company. To 
review judgment for plaintiff, defendant brings error. Reversed and 
remanded, with directions. 


Sylvester G. Williams, of Denver, for plaintiff in error. 
William H. Dickson, of Denver, for defendant in error. 


* Decision rendered, Jan. 6, 1919. 177 Pac. Rep. 978. 


FIRST NAT. BANK OF ELK CITY v. SPRINGFIELD FIRE & 
MARINE INS. CO. et at. (No. 21947.)* 


(Supreme Court of Kansas.) 


INSURANCE—SUBROGATION OF INSURER—CLAIM OF MORT- 
GAGEE. 
In an action on a fire insurance policy, the insurance company, upon 
satisfaction of a judgment against it in favor of a mortgagee under 
a loss payable clause of the policy, is entitled to subrogation to the 


*Decision rendered, Feb. 8, 1919. 178 Pac. Rep. 413. Syllabus by the 
Court. 
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claims of the mortgagee, where it has a valid defense as against the 
assured and the policy provides for subrogation. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Appeal from District Court Montgomery County, 

Action by the First National Bank of Elk City, against the Springfield 
Fire & Marine Insurance Company, M. M. Tynar, and Frances C. Tynar, 
with cross-petition by Frances C. Tynar. Judgment for plaintiff and 
coenaaes Tynar, and the Insurance Company appeals. Reversed and 
remanded. 


Stone, McDermott & Caster, of Kansas City, Mo., for appellant. 
Roy T. Osborn, of Independence, for appellees. 


0 


WEST v. SPRINGFIELD FIRE & MARINE INS. CO. (No. 21239.)* 
(Supreme Court of Kansas.) 


INSURANCE—FIRE INSURANCE—RISK—“GASOLINE AND 
STEAM POWER MACHINE.” 


A fire insurance policy, which contained a clause categorically specify- 
ing the various farm chattels and implements which were covered by the 
policy, also contained two exclusion phrases, as follows: “[Excluding 
automobiles and electric motors]” and “[excluding threshing machines and 
engines, gasoline and steam power engines and machines.]” 

Held, that a corn-shredding machine which was always operated by 
a gasoline engine, although it could be operated by steam, gasoline, or 
horse power, was a “gasoline and steam power machine” within the scope 
and meaning of the language of the second exclusion phrase, and was 
not within the list of chattels covered by the insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 163[44].) 
Johnston, C. J., and Burch and Mason, JJ., dissenting. 


Appeal from District Court, Anderson County. 

Action by Gerge V. West against the Springfield Fire & Marine In- 
surance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with instructions. 


Stone, McDermott & Caster, of Kansas City, Mo., for appellant. 
Bowman & Bowman, of Garnett, for appellee. 


*Decision rendered, Feb. 8, 1919. 178 Pac. Rep. 413. Syllabus by the 
Court. 
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SMITH & FURBUSH MACH. CO. v. HUYCKE et at. (No. 9189.)* 
(Supreme Court of Oklahoma. 


1. INSURANCE—DUTY OF BUYER—SALES—INSURANCE BY 
BUYER—LOSS. 


Where by the terms of the contract of sale it is the duty of the 
vendee to keep the property insured for the benefit of the vendor, and the 
vendee takes out a policy in his own name, and does not assign it or 
make it payable to the vendor and a loss occurs, such agreement creates 
an equitable lien in favor of the vendor upon the proceeds of the policy 
of insurance for the balance of the purchase price remaining unpaid at the 
time of the loss. 

(For other cases, see Insurance, Dec., Dig. § 580[2].) 


Error from District Court, Creek County; Geo. W. Clark, Judge. 
Suit by the American National Bank against the Southwestern Bedding 
Company, in which Waldo Huycke was appointed receiver, and in which 
the Smith & Furbush Machine Company filed a petition of intervention. 
Judgment against interverner, and it brings error. Reversed and re- 
manded, with instructions. 


Geo. L. Burke, of Sapulpa, for plaintiff in error. 
J. R. Miller, of Sapulpa, for defendants in error. 


* Decision rendered, Oct. 29, 1918. On petition for rehearing, Jan. 28, 
1919, 177 Pac. Rep. 919. Syllabus by the Court. 


GILBERT v. GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK.* 
(Supreme Court of Oregon.) 


INSURANCE—TIME LIMITATION OF POLICY—ESTOPPEL TO 

PLEAD—NULLIFICATION. 

Where holder of fire policy, requiring action within year of loss, 
failed to commence action against insurer within 12 months after being 
notified insurer repudiated claim, his action was barred; any estoppel of 
insurer to plead time limitation effected by promises to pay policy having 
been nullified. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 


In Banc. 

Appeal from Circuit Court, Marion County; Percy R. Kelly, Judge. 
On petition for rehearing. Petition denied. 

For former opinion, see 174 Pac. 1161. 


J. C. Veazie, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the briefs), for appellant. 
W. C. Winslow and Carey F. Martin, both of Salem, for respondent. 


* Decision rendered, Feb. 11, 1919. 178 Pac. Rep. 358. 
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REEVES v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(FARMERS’ STATE BANK OF BRUCE, INTERvENER). (No 4424.)* 


(Supreme Court of South Dakota.) 


3. INSURANCE—PROVISIONS OF POLICY—CONTROL BY STAT- 

UTES. 

Civ. Code, §§ 1874, 1875, providing all defects in notices of loss or 
preliminary proof, which insured might remedy, and the insurer omits 
to specify as grounds of objection, are waived, etc., control conflicting 
provisions of the policy. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—HAIL INSURANCE—PROOF OF LOSS—ESTOP- 

PEL OF INSURER. 

In view of Civ. Code, §§ 1874, 1875, insurer of crops against damage 
by hail, by its course of action, and especially by its recognition of liability 
long after policy required proof of loss, held precluded to deny liability 
because no proof of loss was presented. 

(For other cases, see Insurance, Dec. Dig. § 558[6].) 


5. INSURANCE—HAIL INSURANCE—DAMAGE FROM RUST. 

Where crops were insured against loss by hail, and rust or increased 
rust was result of hail, in that hail delayed ripening of grain and rendered 
it more susceptible to rust, loss from rust or increased rust was directly 
traceable to hail, and covered by policy. 


(For other cases, see Insurance, Dec. Dig. § 423.) 


Appeal from Circuit Court, Brookings County; C. G. Sherwood, Judge. 

Action by D. W. Reeves against the National Fire Insurance Com- 
pany of Hartford, Conn., wherein the Farmers’ State Bank of Bruce, S. 
D., a corporation, intervened. From a judgment for plaintiff, and from 
an order denying new trial, defendant appeals. Judgment and order af- 
firmed. 


Cheever & Cheever and C. O. Trygstad, all of Brookings, for appellant. 
Hall, Alexander & Purdy, of Brookings, for respondent. 


~ * Decision rendered, Jan. 30, 1919. 170 N. W. Rep. 575. 


GOULD v. ST. PAUL FIRE & MARINE INS. CO. (No. 14938.)* 
(Supreme Court of Washington.) 


INSURANCE—PROVISION AGAINST MORTGAGE—MORTGAGE 
PAID BEFORE LOSS. 


Provision of fire policy that it should be void if the insured chattel 
should be incumbered by mortgage does not, under Rev. Code 1915, § 


* Decision rendered, Jan. 10, 1919. 177 Pac. Rep. 787. 
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6059—34, prevent recovery, mortgage put on after insurance of policy 
having been paid prior to the fire, so that the breach did not then exist. 


(For other cases, see Insurance, Dec. Dig. § 330[4].) 


Department 2. 

Appeal from Superior Court, King County; Calvin S. Hall, Judge. 

Action by Gene C. Gould against the St. Paul Fire & Marine Insurance 
Company and another; Alfred Anderson intervening. From an adverse 
judgment, the named defendant appeals. Affirmed. 


H. T. Granger, of Seattle, for appellant. 
Smith, Chester, Brown & Worthington, of Seattle, for respondent. 


Marine.] Brazilian Ex. & Im. Co. v. Fireman’s Fund. 


MARINE. 


MUNICIPAL COURT OF CITY OF NEW YORK. 


BorouGH oF MANHATTAN, First District. 


BRAZILIAN EXPORT & IMPORT CO., INc., 
v. 


FIREMEN’S FUND INS. CO. OF SAN FRANCISCO, CAL* 


1. INSURANCE—MARINE INSURANCE—POLICY — CONSTRUC- 
TION. 


There is no inconsistency between pleaded provisions in a policy of 
marine insurance against perils of the sea, and a typewritten rider de- 
claring that the policy should attach from the time the goods, if at the 
risk of the assured, leave the warehouse at the initial point of shipment; 
but the provisions qualify each other and should be construed in a manner 
most equitable to both of the contracting parties. 


(For other cases, see Insurance, Dec. Dig. § 149.) 


2. INSURANCE—MARINE INSURANCE— CONTRACTS —CON- 
STRUCTION. 


Effect is to be given, if possible, to all parts of marine insurance 
policy, both written and printed. 


(For other cases, see Insurance, Dec. Dig. § 149.) 


3. INSURANCE—MARINE INSURANCE—MAKING CONTRACT 
FOR PARTIES. 
A court of equity in construing a policy of marine insurance cannot 
go so far as to make a new contract for the parties. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 


4. INSURANCE—MARINE INSURANCE—‘PERILS OF THE SEA.” 


The term “perils of the sea,” as used in a policy of marine insurance, 
does not embrace all losses happening on the seas. 


(For other cases, see nsurance, Dec. Dig. § 403.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.) 


5. INSURANCE—MARINE POLICIES—CONSTRUCTION. 


Where policy of marine insurance in a printed provision included ad- 
ventures and perils of the seas, fires, pirates, rovers, assailing thieves, 
jettisons, criminal barratry, etc., and a rider declared that the policy 
attached from the time the goods, if at the risk of the assured, should 
leave the initial point of shipment, held, as even the perils of the sea 
were enumerated and limited, the insured could not recover for injuries 
to the goods by reason of rain while they were on a pier awaiting ship 
ment; the policy obviously not including that risk. 


(For other cases, see Insurance, Dec. Dig. § 402.) 
*Decision rendered, January 31, 1919. 174 N. Y. Supp. 256. 
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Action by the Brazilian Export & Import Company, Incorporated, 
against the Firemen’s Fund Insurance Company of San Francisco, Cal. 
Complaint dismissed on merits. 


Joseph S. Weinberger, of New York City, for plaintiff. 
Kneeland, Harison & Hewitt, of New York City, for defendant. 


OPPENHEIMER, J. This action was brought upon a policy of marine 
insurance issued by the defendant to the plaintiff, under which plaintiff 
seeks to recover for loss to merchandise on land while in the course of 
transportation from a warehouse in New York City to a vessel in Brook- 
lyn, on which the goods were to be shipped to a port in South America. 
Sixty-one bales of tissue paper were left on Pier No. 5, East River, 
for the night. It snowed and rained that night, and by reason thereof 
the paper got wet and damaged. 

The policy contains 147 lines of small print. Lines 13, 14, and 15, 
pertinent to this issue, are as follows: 


“Touching the adventures and perils which the said insurance com- 
pany is contented to bear, and take upon itself in this voyage, they are 
of the seas, fires, pirates, rovers, assailing thieves, jettisons, criminal 
barratry of the master and mariners, and all other like perils, losses and 
misfortunes, that have or shall come to the hurt,‘detriment or damage of 
the said goods and merchandise or any part thereof.” 

A typewritten “rider” is attached to the policy, which reads as fol- 
lows: 


“This policy attaches from the time the goods, if at the risk of the 
assured, leave the store, warehouse or factory at initial point of ship- 
ment and covers continuously whether made under through or local 
bills of lading or shipping receipts, until the goods are safety delivered 
to a store, warehouse or factory at final place of destination, including 
risk on docks and while in charge of Customs authorities for examination.” 

The plaintiff's attorney in his brief contends that the “rider” super- 
seded the printed parts of the policy and that the insurance company 
ought to pay the loss sustained by the plaintiff. Where there is an 
inconsistency between the provisions of an insurance policy, a writ- 
ten clause will control over one which is printed, and special provi- 
sions over general. Mosher v. Providence Washington Ins. Co. 12 
Misc. Rep. 106, 33 N. Y. Supp. 85. 

The defendant’s attorney claims: First, that the printed parts of 
the policy are controlling; secondly, that the goods were not in transit 
at the time they were damaged; thirdly, that the plaintiff was negli- 
gent in shipping the goods when it was too late to make delivery of 
them, to the steamer. As I contemplate disposing of the controversy 
on the first of the defendant’s claims, I will not consider the second 
and third claims, as these are not deserving of serious consideration. 

In the brief of the defendant’s attorney it is stated: 


“Although this form of insurance, a policy covering an ocean voyage, 
with the warehouse to warehouse clause added, has been in use for years, 
few instances have arisen in which the question as to what risks of land 
transportation are covered has been considered.” 

The case of Kuh v. British American Assurance Co., 130 App. Div. 
38, 114 N. Y. Supp. 268, affirmed by the Court of Appeals in 195 N. 
Y. 571, 88 N. E. 1122, which construed a marine policy of insurance, 
has no direct bearing on the issue involved in the case at bar, for the 
reason that the loss sustained in that case did not occur while the 
goods were in transit on land. See page 42 of 130 App. Div., 114 N. 
Y. Supp. 271. : 

[1, 2] It seems to me that the printed and typewritten parts of the 
policy are not inconsistent, but qualify each other. The court should 
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give a construction most equitable to both of the contracting parties. 
Heller'v. Kalisch, 141 App. Div. at page 207, 125 N. Y. Supp. 1057. 

Effect is to be given, if possible, to all parts of a contract both print- 
ed and written. Flanagan v. Fox, 6 Misc. Rep. 132, 26 N. Y. Supp. 48, 
afirmed 144 N. Y. 706, 39 N. E. 857; 16 Amer & Eng. Encyy. of Law, 
864; Chadsey v. Guion, 97 N. Y. 333. 

[3-5] One of the risks insured against is loss by fires.” This word 
follows the word “seas.” Another risk is that of loss by “pirates, rovers 
or assailing thieves.” If the goods in question had been lost while in 
the course of transportation through a fire on land or stolen on land, 
I would decide the case against the insurance company, for I would 
apply the well-known rule that, as the language employed in the policy 
beng that of the insurance company, all ambiguities ought to be re- 
solved in favor of the assured. Imperial, etc., Co. v. Jewett, 169 N. Y. 
143, 62 N. E. 167. For the printed part quoted plainly says that the 
insurance company will bear and take upon itself, “all other like perils, 
losses and misfortunes.” A loss by fire or theft on land is like a similar 
loss on the seas. If, however, the tissue paper had been destroyed, while 
in transit on land, by some liquid having been accidently thrown on it 
by some stranger to the contract, would the insurance company be liable? 
I think not. There is no ambiguity about that. Such a loss or peril 
would have been as unlike a peril insured against as a house is unlike a 
ship. To say that the company undertook to indemnify the plaintiff 
against all losses on land would be making a new contract for the parties, 
which even a court of equity would have no right to make. Albany 
Savings Bank v. Burdick, 87 N. Y. 46. 

It must always be borne in mind that primarily this is a marine 
insurance policy and the risks insured against on lanf@ are only in- 
cidental thereto. Even the sea perils are enumerated, and consequently 
limited, and to say that all perils on land were within the contemplation 
of the parites would lead to an absurd interpretation which must be 
——— Flynn v. Prudential Insurance Co., 207 N. Y. 319, 100 N. E. 


Even the “perils of the sea” do not embrace all losses happenings on 
the seas. 26 Ency. of Law & Procedure, p. 652. 

As the plaintiff has no cause of action against the defendant, for the 
reasons assigned, I will dismiss the complaint on the merits. 
P As there are costs against the plaintiff, I will grant a stay of 10 
ays. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF MISSISSIPPI. 


Division A. 


CONTINENTAL CASUALTY CO. 
v, 


HALL. (No. 20365.)* 


1, INSURANCE—INSURANCE CONTRACT—CONSTRUCTION. 


An insurance contract, if perfectly plain and unambiguous, should be 
construed as written. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. a OF CONTRACT—CONSTRUC- 


Where an insurance policy provides that health insurance shall not 
be -effective until 30 days after the remainder of the policy is effective, 
and that no sick benefit shall be paid for the first 3 days of disability, if 
such disability gontinues less than 15 days, a rider, providing that in 
consideration of an additional premium sick benefits shall be payable 
from the beginning of the disability, merely modifies the clause as to 
disability from sickness for less than 15 days, and has no effect on the 
clause suspending health insurance for 30 days. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


3. INSURANCE—AUTHORITY OF LIFE INSURANCE AGENTS. 


A soliciting agent for a life insurance company is without authority 
to write policies or bind the company by its terms or to alter them, 
and is merely a special agent, whose authority is entirely dissimilar 
from that of fire insurance agents. 


(For other cases, see Insurance, Dec. Dig. § 88.) ; 


Appeal from Circuit Court, Forrest County; Paul B. Johnson, Judge. 

Action by R. S. Hall against the Continental Casualty Company. 
From a judgment for plaintiff, defendant appeals. Reversed, and judg- 
ment entered. 


Whitfield & Whitfield, of Jackson, and M. P. Cornelius and Geo. R. 
Sanderson, both of Chicago, Ill., for appellant. 

Green & Green, of Jackson, and R. S. Hall, of Hattiesburg, for ap- 
pellee. 


Syxes J. Appellee, R. S. Hall, instituted this suit in a justice of 
the peace court of Forrest county against the appellant insurance com- 
pany upon a policy of accident and health insurance, and recovered jud- 
ment in both courts. From the judgment in his favor in the circuit 
court for the sum of $180 this appeal is prosecuted. The only provisions 
of the policy material to be considered here are those parts relating to the 
health insurance, which will be hereafter quoted. The testimony shows 


* Decision rendered, Jan. 13, 1919. 80 South. Rep. 335. 
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that the policy in question was countersinged by an agent in Jackson, 
Miss., and that the special rider contained on the policy was also counter- 
signed by the same party at Jackson; that the agent who discussed the 
question of insurance with judge Hall, the appellee, and who took his 
application therefor was a mere soliciting agent. The day this policy 
was delivered to appellee he was taken with appendicitis, and was op- 
erated upon therefor, and ill for the period claimed by him in this suit. 
The only question necessary for the court to decide is whether or not 
the health benefits mentioned in this policy were in full force and effect 
at the time of and during the illness of appellee. In the policy under the 
caption, “Part 4. Health Insurance’—part of clause 1 reads as follows: 

“The health insurance given by this policy does not take effect until 
thirty days after the rest of the policy is effective.” 

Clause C of part 4 is as follows: 


“If the disability of the insured by reason of bodily sickness or 
disease for which indemnity is payable under the provision of this part 
continues for less than fifteen consecutive days, the first three days there- 
of shall not be covered and no indemnity shall be payable for such first 
three days. The combined period of time for which indemnity shall 
be payable under the provisions of both paragraphs A and B of this 
part shall not exceed six months.” 

The accident indemnity under this policy became effective upon the 
delivery of the policy of the appellee. The premium paid upon this policy 
was $3,50, which is the regular monthly payment provided for in the 
policy. Attached to and forming a part of this policy is what is called 
a “special rider attached to and made a part of policy No. 34501.43.” The 
body of this rider reads as follows: 

“In consideration of the payment of an additional monthly premium 
of $.50, which is to be paid as is the premium of the policy to which 
this rider is attached, the company further agrees that in the event the 
insured shall sustain loss of time on account of disability caused by 
sickness or disease so that indemnity is payable therefor under the pro- 
visions of said policy, then such indemnity shall be payable from the 
beginning of such loss notwithstanding the provision of said policy that 
some certain number of days at the beginning of disability from sickness 
or disease shall not be covered. 

“This rider is subject to all of the provisions and conditions of the 
policy to which it is attached. It takes, effect upon issue and so long 
as said premium is paid it continues in force concurrently with said policy 
but not extending in any event beyond it. It is not valid unless counter- 
signed by a policy writer of the company.” 

The special rider and policy are both dated September 14, 1917. 

It is contended by the appellant insurance company that at the time 
of the illness of Judge Hall the health insurance under this policy was 
not effective; that under the terms of the policy and the rider it did 
not become effective until after the expiration of 30 days. The appellee 
contends that the special rider above quoted made the health insurance 
effective upon the delivery of the policy. 

[1, 2] An insurance contract, like any other contract, if perfectly 
plain and unambiguous, should be construed as written. The terms of 
this policy relating to health insurance are in no sense ambiguous. The 
rider merely modifies that part of part 4, division C, which provides that 
in case of disability from sickness or disease for less than 15 consecutive 
days, the first 3 days shall not be covered. The rider modifies this clause 
to the extent of allowing a recovery for those 3 days, nothing more and 
nothing less. 

The appellee contends that under this construction of the policy ap- 
pellee received nothing for the first 30 days of his health insurance, for 
which he paid the sum of $.50 additional. Or. in other words, that he got 
no health insurance for the first 30 days for this additional $.50, This 








368 Insurance Law Journal, Vol. 53. [Apr., 1919. 


is true, but he would have gotten the benefit of this insurance after that 
time had he kept up the regular payments. The record does not show 
whether or not it was permissible to obtain this special rider after the 
issuance of the policy, but this would make no difference. If appellee 
made a hard contract, he must abide by its terms. 

[3] It is also contended by the appellee that the soliciting agent 
represented to him that this special rider would make the health insurance 
effective upon the issuance of the policy. The agent, however, was merely 
a special or soliciting agent, without authority to write or issue policies or 
bind the company as to its terms. His authority is altogether different 
from that of fire insurance agents who write the policies for their com- 
panies. He had no authority whatever to alter or change the terms of the 
insurance contract or to bind the company by any representations made 
by him. This court has repeatedly held this kind of an agent to be 
merely a special agent who has no authority to change or alter the terms 
of the insurance policies. 

The health benefits under the plain terms of this policy were not 
effective for 30 days. The judgment of the lower court is reversed, 
and judgment will be entered here in favor of the appellant insurance 
company. 

Reversed and judgment entered. 


—_————o+@—_____——_- 


SUPREME COURT OF WASHINGTON. 


DAY 
v. 


GREAT EASTERN CASUALTY CO. (No. 14948.)* 


INSURANCE—ACCIDENT INSURANCE—ACTION ON POLICY 
—“‘EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS.” 
Where insured was bruised and the bruise developed into a carbuncle, 

which developed an infection cauSing the death of deceased, held, that 

the death was from external, violent, and accidental means, and not 
from disease. 
(For other cases, see Insurance, Dec. Dig. § 466.) 


(For other definitions, see Words and Phrases, First and Second 
Series, External, Violent, and Accidental Means.) 


Department 2. Appeal from Superior Court, King County; Calvin 
S. Hall, Judge. 

Action by Gertrude Day against the Great Eastern Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


F. E. Knowles, of Seattle, for appellant. 
Smith, Chester, Brown & Worthington, of Seattle, for respondent. 


Mount, J. This action was brought to recover against the defendant 
on an accident insurance policy for $600. On issues joined the case was 
tried to the court without a jury and resulted in a judgment in favor 
of the plaintiff for the amount sued for. The defendant has appealed. 


* Decision rendered, Jan. 2, 1919, 177 Pac. Rep. 650. 
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On June 12, 1916, appellant issued to Henry H. Day a policy of 
accident insurance “against the effects of bodily injuries caused directly, 
solely, and independently of all other causes by external, violent, and 
accidental means which shall not be caused wholly or directly or in any 
part directly by any disease, defect, or infirmity, and which shall from 
the date of the accident result in continuous disability or which shall 
result in the death of the insured under the above conditions,” then the 
policy rendered the appellant liable for $600. 


The plaintiff was the beneficiary named in the policy. On August 5, 
1916, while the policy was in effect, the insured, who was a section 
foreman in the employ of the Northern Pacific Railway Company, while 
attempting to get upon a moving hand car, was struck on the small of 
the back by the handle of the moving car. The accident occurred a few 
minutes before time to quit work in the evening. The insured arrived 
home about an hour later, and Mrs. Day examined the injury, and 
found a bruise on the back about an inch and a half in diameter. She 
bathed the bruise that night with turpentine, and the next morning, Mr. 
Day went to work, and the next evening Mrs. Day again bathed the 
bruise with turpentine. The bruise continued to swell until about the 
20th of August, when Dr. Davis was called, and pronounced the bruise a 
carbuncle. Thereafter Dr. McKinnon was called, and he also pronounced 
the bruise a carbuncle, and lanced it. From the time of the injury the 
bruise continued to get worse, but Mr. Day went about his work until 
about the 20th of August. On the 23d he was taken to a hospital at Seat- 
tle, and Dr. Willis was called. At that time Mr. Day was in a very seri- 
ous condition. Dr. Willis called Dr. Burns in consulation, and they con- 
cluded that nothing could be done for Mr. Day. That night about 12:30 
Mr. Day died. 

Prior to the time of the injury Mr. Day had been in perfect health, 
and had never been sick except on one occasion when he had typhoid 
fever, which was many years ago. At that time he was advised that he 
might be subject to diabetes on account of the fact that he was a large 
man and a hearty eater. In answer to interrogatories propounded to 
Dr. Willis, he stated as follows: 

“When and where were you first called to attend deceased on account 
of his last illness? (a) Time, 1 o'clock p. m., Wednesday, 23d day of 
August, 1916. (b) Place, Seattle General Hospital.” 

“What was the direct or immediate cause of death? Answer in 
detail. Infection from carbuncle on back.” 

“What was the indirect cause or contributing cause of death? An- 
swer in full detail. Diabetes, also history given of an accident which 
may have been the beginning of the carbuncle.” 

“Are you satisfied that the death of the deceased was due solely 
to bodily injuries effected exclusively and directly by external, violent, 
and accidental means? — No.” 

“Are there any facts not stated above which would serve to give a 
better understanding of the case? If so, state them. When I was called 
he was suffering from a severe infection from a very large carbuncle on 
the lower part of the back. Had sugar in the urine and gave a history 
of an accident a short time previously.” 


Dr. Burns gave answers substantially to the same effect. These 
two doctors did not see the patient ‘until about 12 hours before his death, 
and then but for a few minutes. At that time the patient was in a semi- 
conscious condition. The other two doctors who had previously treated 
the patient were not called as witnesses. Upon the answers to these inter- 
rogatories the appellant argues that the death of the insured was not 
caused by external, violent, and accidental means, but was caused by a 
disease with which the deceased was suffering at the time of the in- 
jury. The only evidence that the deceased was suffering from any dis- 
ease at the time of the injury is contained in the answers to the ques- 
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tions of Drs. Willis and Burns the substance of which is above quoted. 
We think it cannot be said from this evidence alone that the death of 
the insured was caused by a disease other than the disease developed 
from the bruise. Counsel for appellant argue that the injuries caused 
by the handle of the hand car striking deceased were not sufficient to 
cause a boil, but we think it is plain from the testimony of Mrs. Day and 
her daughter, who examined the deceased within a short time after the 
accident, that a large bruise an inch and a half in diameter was upon 
the small of his back. This bruise continued to grow worse and devel- 
oped into a carbuncle, and the carbuncle, after it was lanced, developed 
an infection which caused the death of deceased. This clearly made a 
prima facie case of death from external, violent, and accidental means. 
In order to show that the death was not caused by external, violent, and 
accidental means, it was necessary to show that there was some other 
cause. The evidence falls far short of showing any other cause. 

The rule in cases of this kind is fairly stated, we think, in White v. 
Standard Life & Accident Ins. Co., 95 Minn. 77, 103 N. W. 735, 5 Ann. 
Cas. 83, as follows: 


“Similar policies have been before both the state and federal courts, 
and the consensus of judicial opinion is that, subject to the exceptions 
contained in the policy, if the injury be the proximate cause of death, 
the company is liable, but, if an injury and an existing bodily disease or 
infirmity concur and co-operate to that end, no liability exists. lf, how- 
ever, the injury be the cause of the infirmity or disease—if the disease 
results and springs from the injury—the company is liable, though both 
co-operate in causing death. The distinction made in this particular is 
found in that class of cases where the infirmity or disease existed in the 
insured at the time of the injury, and, on the other hand, that class of 
cases where the disease was caused and brought about by the injury. And 
even in cases where the insured is afflicted at the time of the accident 
with some bodily disease, if the accidental injury be of such a nature as 
to cause death solely and independently of the disease. liability exists.” 

We think it is plain from the evidence that the bruise was the primary 
cause of death; it developed into a carbuncle and an infection which 
caused he death. We find no evidence to indicate that deceased was af- 
flicted with diabetes prior to the injury, and there is no evidence to 
show that the symptoms of diabetes were not caused by the infection. 
It is more probable that the symptoms of diabetes were caused by the 
injury than that death resulted from diabetes or other disease. 

We are satisfied the trial court properly gave judgment in favor of 
the respondent. 


Affirmed. 
Main, C. J., and Parker, Fullerton, and Holcomb, JJ., concur. 


TRAVELERS’ INS. CO. v. WHITMAN. (8 Div. 92.) 
(Supreme Court of Alabama.) 


1. INSURANCE—ACCIDENT INSURANCE—CODE PLEADING. 


Counts of complaint on accident policy conforming to analogous 
forms contained in Code, he/d sufficient as setting out contract of insurance 


* Decision rendered, Nov. 28, 1918. 80 South. Rep. 470. 
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in legal effect, though not in hec verba, and as averring insurer had notice 
of death as required by policy. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


3. INSURANCE—ACCIDENT INSURANCE—PLEADING—CONSID- 
ERATION. 


Counts of complaint on accident policy held to aver sufficiently .that 
policy was in writing and founded on valuable consideration. 
(For other cases, see Insurance, Dec. Dig. § 629[2].) 


4. INSURANCE—ACCIDENT INSURANCE—PLEADING—MISRE- 
PRESENTATION BY INSURED. 


Plea to complaint on accident policy, averring that certain statement 
made to insurer in application was made “with intent to deceive and 
did deceive” the insurer, held not demurrable for its omission of the 
word “actual” in connection with “intent,” as used in Code 1907, § 4572. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
6. ie Pe INSURANCE—EVIDENCE—NOTICE 
OF LOSS 


In action on accident policy, where notice of loss required by policy 
was made an issue, beneficiary having been absent from state at time of 
death, her absence, illness, and immediate subsequent death were circum- 
stances admissible for jury to consider on issue of due notice to insurer. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


Appeal from Circuit Court, Morgan County; Robert C. Brickell, 
Judge. 
Action by E. D. Whitman against the Travelers’ Insurance Company. 
From judgment for plaintiff, defendant appeals. Reversed and remanded. 


Tillman, Bradley & Morrow, of Birmingham, and Callahan & Harris, 
of Decatur, for appellant. 
G. O. Chenault, of Albany, for appellee. 


BLACKWOOD v. NATIONAL LIFE INS. CO. OF AMERICA. 
(No. 21607.)* 


(Supreme Court of Louisiana.) 


INSURANCE—ACCIDENT INSURANCE—DEFENSE—EVIDENCE. 


Only a question of fact is involved in this case. The judgment is 
based upon the credibility of the witnesses introduced on the trial. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
O’Niell, J., dissenting. 


Appeal from Thirteenth Judicial District Court, Parish of Grant; 
James Andrews, Judge. 


* Decision rendered, Dec. 2, 1918. Rehearing denied, Jan Jan. 6, 1919. 80 
South. Rep. 604. Syllabus by the Court. 
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Action by Dr. Eddie H. Blackwood against the National Life In- 
surance Company of America. Judgment for plaintiff, and he appeals, 
and defendant asks that judgment be amended by rejecting the demand 
awarded plaintiff. Affirmed. 


J. B. Roberts, J. A. Williams, and C. H. McCain, all of Colfax, for 
appellant. 

J. B. Boyer. of Chicago, Ill, and Blackman, Overton & Dawkins, of 
Alexandria, for appellee. 


BLACKWOOD v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. 
CORPORATION, Lrimrrep, (No. 21608.)* 


(Supreme Court of Louisiana.) 


Appeal from Thirteenth Judicial District Court, Parish of Grant; 
James Andrews, Judge. 

Action by Dr. Eddie H. Blackwood against the General Accident, 
Fire & Life Ausurance Corporation. Limited. Judgment for defendant, 
and plaintiff appeals. Affirmed. 3 


J. B. Roberts, J. A. Williams, and C. H. McCain, all of Colfax, for 
appellant. 

J. B. Boyer, of Chicago, Ill, and Blackman, Overton & Dawkins, of 
Alexandria, for appellee. 


SOMERVILLE, J. Ths suit involves the same questions which were dis- 
posed of in the case numbered 21607, Dr. Eddie H. Blackwood v. National 
Life Insurance Co. of America, 80 South. 604, this day decided. The two 
cases were tried together and submitted on the same evidence and argu- 
ments. 

This suit is on a policy of accident insurance taken out by plaintiff 
December 21, 1912, after the first accident mentioned in the former suit, 
and before the second accident referred to therein happened. The first 
accident was not reported by plaintiff to defendant, although he was ques- 
tioned as to the former condition of his health. 

For the reasons assigned in suit numbered 21607 on the docket of this 
court, this day decided, the judgment appealed from is affirmed, at the 
cost of appellant. 


O’Neil, J., dissents, being of the opinion that plaintiff should recover 
on his principal demand. 


Leche, J.. takes no part, not having heard the argument. _, 


* Decision rendered, Dec. 2, 1918. Rehearing denied, Jan. 6, 1919. 
80 South. Rep. 607. 
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KAHN v. ROYAL INDEMNITY CO. (Civ. 2610.)* 
(District Court of Appeal, First District, Division 1, California.) 


1. INSURANCE— ACCIDENT INSURANCE—STATEMENTS IN 
APPLICATION AS WARRANTIES. 
Where there is a distinct agreement that application for accident 
insurance is part of contract, and statements in application are expressly 


declared to be warranties, they are to be treated as such, not merely as 
representations, and must be strictly true or policy will not take effect. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE— ACCIDENT INSURANCE— WARRANTIES IN 
APPLICATION—FAILURE OF INSURED TO SIGN. 


Fact that application for policy of accident insurance was not signed 
by insured, it being a paper attached to the policy, therefore a part of the 
contract under it, held immaterial on matter of insurer’s nonliability be- 
cause statements in application, expressly declared to be warranties, were 
not true. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


3. INSURANCE—ACCIDENT INSURANCE—FALSE STATEMENTS 
IN APPLICATION—POSSESSION OF POLICY BY INSURED. 


Possession of accident insurance policy by insured’s broker, who had 
procured it at request of insured, was as effectual as possession by insured 
himself to render him bound by false statements contained in application 
attached. 


(For other cases, see Insurance, Dec, Dig. § 136[5].) 


4. INSURANCE—ACCIDENT INSURANCE—ACCEPTANCE AND 
RETENTION OF POLICY—BINDING FORCE OF TERMS. 


By accepting and retaining accident policy without objection, insured 
became bound by its terms, and beneficiary claiming thereunder cannot 
be heard to state insured did not read policy or any of its provisoins, 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 


Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 

Action hy Flossie Kahn against the: Royal Indemnity Company. From 
judgment for plaintiff, defendant appeals. Reversed. 


James Alva Watt, Rolla B. Watt and Watt, Miller, Thornton & Watt, 
all of San Francisco, for appellant. 
Wise & O’Connor, of San Francisco, for respondent. 


~ * Decision rendered, Dec. 13, 1918. Rehearing denied by Supreme 
Court, Feb. 10, 1919. 178 Pac. Rep. 331. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES SUPREME COURT. 


LA TOURETTE 
v. 


McMASTER, Strate Ins. Com’r. (No. 114.)* 


1. INSURANCE—INSURANCE BROKERS—REGULATION. 

An insurance broker who by act S. C. March 2, 1916 (29 St. at Large, 
p. 676), is made representative of insured, and who is also representative 
of the insurer, is, like the business of insurance of which he is an instru- 
ment of consummation, clothed with a public interest, and so subject to 
the regulating power of the state. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


2. CONSTITUTIONAL LAW —INSURANCE—DUE PROCESS — 

REGULATION OF INSURANCE BROKERS. 

Act S. C. March 2, 1916 (29 St. at Large, p. 676), regulating qualifi- 
cation of an insurance broker. being passed in the exercise of a power of 
government, and having relation to that power, does not deprive one 
desiring to engage in the business of his liberty and a property right in 
violation of the due process clause of the Fourteenth Amendment. 


(For other cases, see Constitutional Law, Dec. Dig. § 275[1].) 


3. COURTS—FEDERAL COURTS—FOLLOWING STATE COURT'S 
INTERPRETATION OF STATUTE. 
A federal court must accept the state courts’s interpretation of a 
statute of the state. 
(For other cases, see Coutrs, Dec. Dig. § 366[1].) 


4. CONSTITUTIONAL LAW—PRIVILEGES AND IMMUNITIES. 

Act S. C- March 2, 1916 (29 St. at Large, p. 676) § 2. allowing insur- 
ance broker’s license only to residents of the state who have been licensed 
insurance agents of it for two years, interpreted by distinguishing between 
“citizens” and “residents” as applying as well to citizens of the state as 
to citizens of other states, does not discriminate in violation of Const 
U. S. art. 4, § 2. 

(For other cases, see Constitutional Law, Dec. Dig. § 207[2].) : 


In Error to the Supreme Court of the State of South Carolina. 

Petition of Philip La Tourette to the Supreme Court of South 
Carolina, for mandamus to Fitz Hugh McMaster, State Insurance Com- 
missioner, was dismissed (104 S. C. 501, 89 S. E. 398), and petitioner 
brings error. Affirmed. 


Messrs. John L. McLaurin, of Bennettsville, S. C., and Wendell P. 
Barker, of New York City, for plaintiff in error. 

Messrs. Thomas H. Peeples and C. N. Sapp, both of Columbia, S. C., 
and Fred H. Dominick, of Newberry, S. C., for defendant in error. 


* Submitted Dec. 19, 1918. Decided Jan. 20, 1919. 39 S. C. Rep. 160. 
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Mr. Justice McKenna delivered the opinion of the court. 

An Act of South Carolina approved March 2, 1916 (29 St. at Large, p. 
676), entitled “An act to provide for the licensing of insurance brokers,” 
defines in its first section an insurance broker “to be such person as shall 
be licensed by the insurance commissioner to represent citizens”: of the 
state in placing insurance with insurers in the “state or in any other state 
or country.” And it is provided in section 2 of the act, among other 
conditions, that only such persons may be licensed as are residents of the 
state and have been licensed insurance agents of the state for at least 
two years. 

La Tourette offered to comply with all of the provisions of the act, 
but could not comply with the requirement of section 2, he being, as he 
alleged, a resident and citizen of New York; and he attacked the require- 
ment by a petition in the Supreme Court of the state by which he charged 
it to be a violation of the Constitution of the state and of section 2 of 
article 4 and the Fourteenth Amendment of the Constitution of the 
United States in that he, a citizen of New York, was denied the privileges 
and immunities granted to citizens of the state of South Carolina and de- 
prived of liberty and property without due process of law, He further 
alleged that the commissioner had refused to issue a license to him and 
prayed that he be required to do so. 


The insurance commissioner, by the Attorney General of the state and 
other counsel, demurred to the petition, asserting as the ground thereof 
that the requirement of the act_was a legal exercise of the police power 
of the state and that La Tourette was not deprived of any privilege or im- 
munity secured to citizens of other states by the Constitution of the United 
States. The court sustained the demurrer and dismissed the petition, and 
to that action this writ of error is directed. 

The pleadings and the action of the court indicate the question in the 
case, and, it would seem, the elements of it, but they are not clearly 
segregated in the argument of counsel. They seem to be (1) That La 
Tourette is deprived of his liberty and a property right by the act of the 
state in violation of the due process clause of the Fourteenth Amend- 
ment. (2) That the act discriminates against citizens of other states in 
favor of citizens of the state of South Carolina in violation of section 2, 
article 4, of the Constitution of the United States. 

[1, 2] 1. This contention depends upon the character of the business 
of insurance, and it was decided in German Alliance Insurance Co. v. 
Kansas, 233 U. S. 389, 34 Sup. Ct. 612, 58 L. Ed. 101, L. R. A. 1915C, 
1189, to be clothed with a public interest and subject, therefore, to the 
regulating power of the state. And it necessarily follows that, as in- 
surance is affected with a public interest, those engaged in it or who 
bring about its consumption are affected with the same interest and sub- 
ject to regulation as it is. A broker is so engaged—is an instrument of 
such consumption. The statute makes him the representative of the in- 
sured. He is also the representative of the insurer (Hooper v. Cali- 
fornia, 155 U. S. 648, 657, 15 Sup. Ct. 207, 39 L. Ed. 297), and his fidelity 
to both may be the concern of the state to secure. As said by the Su- 
preme Court of the state (104 S. C. 501, 889 S. E. 398): 

“It is important for the protection of the interests of the people of 
the state that the business should be in the hands of competent and trust- 
worthy persons.” 

And we may say that this result can be more confidently and com- 
pletely secured through resident brokers, they being immediately under 
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the inspection of the commissioner of insurance.1 The motive of the 
statute, therefore, is benefit to insurer and insured and the means it pro- 
vides seem to be appropriate. 

“But we need not cast about for reasons for the legislative judgment. 
We are not required to be sure of the precise reasons for its exercise or 
be convinced of the wisdom of its exercise.” It is enough if the legisla- 
tion be passed in the exercise of a power of government and has relation 
to that power. Rast v. Van Deman & Lewis, 240 U. S. 342, 365, 366, 36 
Sup. Ct. 370, 60 L. Ed. 679, L. R. A, 1917A, 421, Ann. Cas. 1917B, 455, 
and cases cited; also Bunting v Oregon, 243 U. S. 426, 437, 37 Sup. Ct. 
435, 61 L. Ed. 830, Ann. Cas. 1918A, 1043. 


[3, 4] 2. This contention, that is, that the act discriminates against 
citizens of other states and thereby offends the Constitution of the Uni- 
ted States, is La Tourette’s ultimates reliance, and to it his counsel 
devote their entire argument. The state replies its power over insurance 
and that the legislation it justifies extends‘ to its agents and is best exe- 
cuted when they are residents of the state. This view we have sustained, 
and manifestly to declare the legislation illegal is to put a restraint upon a 
power that has practical justifications. 


The illegality of the act is, however, earnestly urged and that it is 
a “trade regulation” and recognizes “the business, trade or occupation 
of an insurance broker as proper arm legitimate,” and yet denies to La 
Tourette, a citizen of New York, the right to engage in it and thereby 
abridges the privileges and immunities that he has as a citizen. The con- 
tention is expressed and illustrated in a number of ways, and the privi- 
lege of a citizen is defined to he “the right to purpose and obtain hap- 
piness and safety” and “to pursue any lawful business or vocation, in any 
manner not inconsistent with the equal rights of others,” and that what- 
ever rights a state grants to its own citizens are the measure within its 
jurisdiction of the rights of the citizens of other states, and for these 
propositions the Slaughterhouse Cases; 16 Wall. 36, 21 L. Ed. 394, and 
Butchers’ Union v. Crescent City Co., III U. S. 746, 4 Sup. Ct. 652, 28. 
L. ‘id. 585, are cited. Other cases are also cited in illustration. We do 
not dispute the propositions, and to see if they determine against the act 
under review we must turn to its words, as did the Supreme Court of 
the state, whose interpretation of them we must accept. It said, speaking 
by Mr. Justice Hydrick: 

“A citizen of any state of the Union who is a resident of this state 
and has been a licensed insurance agent of this state for at least two years 
may obtain a broker’s license; on the other hand, a citizen of this state, 
who is not a resident of the state and has not been a licensed insurance 
agent of this state for two years, may not be licensed. No discrimination 
is made on account of citizenship. It rests alone on residence in the 
state and experience in the business.” 

And the court further said: 

“Citizenship and residence are not the same thing, nor does one in- 
clude the other. Cummings v. Wingo, 31 S. C. 427, 435, 10 S. E. 107, 
and authorities cited. But our conclusion is not rested upon the mere 
use of the word ‘residents’; for no doubt it might appear from the pur- 
pose and scope of an act that ‘residents’ was used in the sense of ‘citi- 





1 Sec. 3. Such insurance broker shall exercise due care in the placing of in- 
surance and shall procure from the supervising official in the state or county 
in which the home office of the insurer is located a certificate to the effect that 
the insurer is safe and solvent and is authorized to do business. He shall 
furnish the insured a statement showing the financial condition of the insurer 
and such other information as the insured may require He shall report to the 
insurance commissioner in detail the amount of insurance placed and the pre- 
miums paid therefor, and shall pay to the insurance commissioner the addi- 
tional license fee herein provided. He shall submit to the insurance commis- 
sioner within thirty days after December 31 of each year an annual report of 
his transactions, and his books, papers and accounts shall at all times be open 
to the inspection of the insurance commissioner or a deputy appointed by him. 
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zens. If so, the court would so construe it; and in no event would the 
court sanction an evasion of the purpose and intent of this wise and 
wholesome provision of the Constitution based on mere verbiage, But 
there is nothing in the act to suggest any such intention. On the contrary, 
the words ‘residents’ and ‘citizens’ are both used, and each apparently 
in its ordinary legal sense, which is well defined and understood, making 
a distinction which is substantial in its purpose and one that is sanctioned 
by the highest judicial authority.” 

The court thus distinguishes between citizens and residents and 
decides that it is the purpose of the statute to do so and, by doing so, it 
avoids discrimination. In other words, it is the effect of the statute that 
its requirement applies as well to citizens of the state of South Carolina 
as to citizens of other states, residence and citizenship being different 
things. 

Judgment affirmed. 


ED 


COURT OF APPEALS OF GEORGIA. 


Division No. 1- 


BANK OF BALL GROUND 


v 


. 


NATIONAL SURETY CO. (No. 9621.)* 


1. INSURANCE—FIDELITY INSURARNCE—ACTION ON BOND. 


Under the express terms of the fidelity bond forming the basis of 
this action, liability arises provided the employer shall have given certain 
specified notice to the surety of “any act of personal dishonesty” of .ae 
employee, within “ten (10) days after becoming aware of such act, or 
facts indicating such act, or any loss, and shall have within ninety (90) 
days after the discovery of any such loss, filed with the surety an itemized 
statement of such loss, and produced for all investigations all books, 
vouchers and evidence, in the employer’s possession,” etc. 

(a) It is not sufficiently alleged in the original pejon or in any of 
the amendments thereto that these conditions of the policy were complied 
with by the plaintiff. Neither are any sufficient facts alleged by the plain- 
tiff to constitute a legal waiver by the surety company (within time) of 
the aforesaid conditions, upon the performance of which only could lia- 
bility arise under the terms of the contract. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

: 

Error from Superior Court, Cherokee County; N. A. Morris, Judge. 

Action by the Bank of Ball Ground against the National Surety Com- 
pany. General demurrer to plaintiff's petition sustained, and plaintiff 
brings error. Affirmed. 


King & Spalding, of Atlanta, for plaintiff in error. 
Rosser, Slaton, Phillips & Hopkins, of Atlanta, for defendant in 
error. 


Wane, C. J. Judgment affirmed. 
Jenkins and Luke, JJ., concur. 
* Decision rendered, Jan. 14, 1919. 97 S. E. Rep. 892. Syllabus by the 


Court. 
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SUPREME COURT OF KANSAS. 


COLONY STATE BANK OF COLONY 
v. 


WATSON et at. (No. 21296.)* 


2. INSURANCE—BOND OF BANK CASHIER—STOCK LIABILITY. 
The lien, if any, of the plaintiff bank on the stock of one of the de- 
fendants interposed no obstacles to its looking to the surety bond com- 
pany for indemnity. 
(For other cases, see Insurance, Dec. Dig. § 612[1].) 


3. INSURANCE—BOND OF BANK CASHIER—NOTICE TO 
SURETY. 


A provision of the bond that notice should be given on becoming 
aware of any act which might be made the basis of a claim under such 
bond held not to preclude the plaintiff from maintaining this action under 
the circumstances shown by the evidence and stated in the opinion. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


4, INSURANCE—CASHIER’S BOND—PROSECUTION OF CLAIM. 


The provision in the bond that no claim should be paid unless filed 
within six months from its expiration or cancellation constituted a de- 
fense to the action against the company. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from District Court, Anderson County. 

Action by the Colony State Bank of Colony, Kan., against W. T. 
Watson and others. Judgment for plaintiff, and defendant named appeals. 
Affirmed in part, and reversed in part. 


Bowman & Bowman, of Garnett, for appellant. 
Ewing, Gard & Gard, of Iola, C. W. Garrison, of Topeka, and J. 
T. Pringle, of Burlingame, for appellee. 


West, J. This action was to recover damages for the alleged wrong- 
ful use of funds of the plaintiff bank in making a loan to the defendant 
Brown. 

It was alleged in substance, that while Watson was a stockholder, 
director, cashier, and manager of the plaintiff bank, he wrongfully en- 
tered into an arrangement with Brown to use funds of the bank to pur- 
chase hay, Brown being financially worthless; that the venture resulted 
in a loss to Watson and Brown, of $1,500, to cover which it was alleged 
that they made a note for that sum to the order of the plaintiff which re- 
presented the balance due the bank from them for money that had been 
wrongfully, unlawfully, and dishonestly used by them jointly as indicated. 
It was sought to recover from the surety company also under its bond 
guaranteeing the honesty of the defendant, Watson. ; 

It is undisputed that during the time covered by the hay transactions 
Watson was cashier and managing officer of the plaintiff bank; that Brown 
did carry on a considerable hay business, buying with the aid and assist- 
ance of Watson, resulting in a loss substantially as alleged. It is the con- 
tention of the plaintiff that Watson and Brown went into the hay business 


* Decision rendered, Jan. 11, 1919. 177 Pac. Rep. 544. Syllabus by the 
Court. 
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as a joint adventure or partnership, and that the loss was the result of 
such relationship and dealing, that the devotion of the bank’s funds to 
these transactions was without the knowledge of the bank and was by 
Watson concealed from it, and that he acted in bad faith in the matter. 

[1] Without going into the details or quoting from the evidence, it 
suffices to say that these assertions were vigorously denied by Mr. Watson, 
and on the two questions, the alleged partnership and alleged bad faith, 
there was evidence on which the jury might with sufficient support have 
found either way. They did find, however, in favor of the plaintiff on 
both these questions, and there is in the record such basis for those find- 
ings that we cannot under the familiar rule disturb them. 


[6] It is also claimed that the verdict, which was for $1,399.26, is 
excessive. This also is a matter on which the testimony was: conflicting. 
It is urged that the balance on hand for the hay account of $115.98 at 
the time of the trial should have been credited on the note, but it is also 
argued that a credit of $200 which was made on the hay account consisted 
of a promissory note to which Watson signed Brown’s name, and which 
has never been paid. It is asserted and denied that the parties agreed 
on the amount of the verdict in case the plaintiff should recover, but 
at any rate the trial court gave much attention to the motion for a 
new trial, and appeared to feel satisfied with the verdict as it is, and we 
see no sufficient reason for changing it. 


The issues as between the plaintiff and the defendants Watson and 
3rown were submitted to a jury, but the alleged liability on the bond 
was tried by the court, and judgment rendered for the plaintiff. It is 
contended that this separation of the issues was prejudicial to the surety 
company, but we are inclined to the view that the trial by the court 
after the jury had been discharged was favorable rather than unfavorable 
to the company. At any rate, no error in‘this respect is apparent from 
the record. 

[2, 3] It is contended that, as Watson by himself and his relatives 
held 43 shares of the stock of the bank, the plaintiff should have secured 
itself by its lien thereon, and should not call upon this defendant to 
reimburse it for its loss. But it must be borne in mind that, before the 
alleged liability of Watson arising out of the hay deal was discovered 
by the bank, Watson sold his stock, and the surety company was paid 
for its contract of indemnity, and cannot ask the bank to stand aside 
until it recoups from some other source. 

Complaint is made about the special findings and the sufficiency of 
the evidence in the jury part of the trial, but we can discover no merit 
in this complaint. 

[5] It is argued that, as Mr. Bishop was a director and employee of 
the bank, and had or should have had knowledge of the hay transactions 
appearing upon the books, the bank was bound thereby. But the testimony 
fails to show that Mr. Bishop had much to do with the management of 
the bank, or knew very much about these transactions; Mr. Watson 
being the alert and active man who was steering its financial course. 

It is urged that the bond contained a provision that no claim there- 
under should be payable if filed with the company after six ,»months 
from the expiration or cancellation of the bond. 

The terms of the bond on this point are: 


_ “Now, therefore, * * * it is hereby agreed that, subject to the 
obligations imposed on the employer by this bond and the warranties 
aforesaid, which are part hereof, * * * the company shall, at the 
expiration of three months next after proof of a pecuniary loss, as here- 
inafter mentioned, has been given to the company, remiburse the em- 
ployer to the extent of the sum of five thousand dollars, and no further 
for such pecuniary loss of moneys, securities, or other personal property 
belonging to the employer, as the employee shall have sustained by any 
dishonest act or acts committed by the employee in the performance of 
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the duties of the office or position in the service of the employer herein- 
before referred to, or of such other office or position as the employee may 
be subsequently appointed to or called upon to fill by the employer as such 
duties have been, or may hereafter be, stated in writing by the employer 
to the company, and occurring during the continuance of this bond, and 
discovered at any time within six months after the expiration or cancel- 
lation of this bond, or in case of the death, resignation, or removal of 
the employee prior to the expiration or cancellation of the bond within 
six months after such death, resignation, or removal. * * * Pro- 
vided, that no claim shall be payable hereunder that shall be filed with 
the company after the period of six months from the expiration or cancel- 
lation of this bond.” 

This is the kind of contract the parties made for themselves, and 
we cannot change it. 

It has been held that this six months’ provision does not amount 
to a limitation as to the time of suit. 14 R. C. L. 580. In Guaranty Co. 
v. Mechanics’ Sav. Bank & Trust Co., 80 Fed. 766, 26 C. C. A. 146, it was 
held by Justices Taft, Lurton, and Hammond, that— 

“A provision in the bond limiting the risk to a loss sustained ‘and 
discovered during the continuance of this bond, and within six months 
from the employee ceasing to be in said service,’ does not bind the com- 
pany for any loss discovered more than six months after the expiration 
of the bond, whether the employee had then quitted the service of teller 
or not.” 

[4] We cannot regard the six months’ provision in this bond as 
governed by the same rule applicable in Republic County v. Guaranty 
Co., 96 Kan. 255, 150 Pac. 590, McClure v. Construction Co., 97 Kan. 695, 
156 Pac. 692, or Asphalt Co. v. Building Co., 99 Kan. 567, 162 Pac. 299, 
L. R. A. 1917C. 490. Hence we are constrained to hold that the com- 
pany is not liable, and the judgment, as to it, is reversed. This ruling 
makes it unnecessary to notice certain other complaints made by the 
bonding company. 

The judgment as to the defendant Watson is affirmed. 

All the Justices concurring. 


Misc. ] Continental Ins. Co. v. Burks. 


CONTINENTAL INS. CO. v. BURKS. (No.  13078.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—PREMIUMS—POLICY BECOMING VOID. 

Under policy insuring cattle. providing that, if the assured mortgage 
the property, the policy shall be null and void, if insured mortgaged cat- 
tle, and insurer exercised its option to declare policy void, no premium 
accruing after the execution of the mortgage could be collected. 

(For other cases, see Insurance, Dec. Dig. § 181.) 


2. INSURANCE—PREMIUM NOTE. 

Where premium note and policy of insurance upon stock and other 
property each referred to the other, they should be construed as though 
one paper. 


(For other cases, see Insurance, Dec. Dig. § 187[1].) 


3. INSURANCE—RIGHT TO PREMIUM. 

Condition of policy, avoiding liability if property was mortgaged, be- 
ing for benefit of insurer, could be waived by it, and if, after mortgage, it 
did so, the policy continued in force, and the insurer could recover the 
premium. 


(For other cases, see Insurance, Dec. Dig. § 181.) 


Appeal from Circuit Court, Boone County; D. H. Harris, Judge. 

“Not to be officially published.” 

Action by the Continental Insurance Company against S. J. Burks. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded, 
with directions. 


Russell E. Holloway, of Columbia, for appellant. 
D. W. B. Kurtz, Jr., and E. C. Anderson, both of Columbia, for re- 
spondent. 


* Decision rendered, Jan. 6, 1919. 207 S. W. Rep. 847. 
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UNITED STATES CASUALTY CO. v. CONSOLIDATED AUTO 
CO. (No. 10126.)* 


(Supreme Court of South Carolina.) 


INSURANCE—ACTION FOR PREMIUMS—DIRECTED VERDICT. 

In action for insurance premiums, the sole question being payment 
as alleged by defendant, verdict was properly directed for plaintiff, where 
the only reasonable inference to be drawn from all the testimony was 
that there had been no payment. 


(For other cases, see Insurance, Dec. Dig. § 188[3].) 


Appeal from Common Pleas Circuit Court of Richland County; W. 
H. Townsend, Judge. 


Action by the United States Casualty Company against the Consoli- 
dated Auto Company. Directed verdict for plaintiff, and defendant ap- 
peals. Judgment affirmed. 


Nelson & Gettys, of Columbia, for appellant. 
R. B. Herbert, of Columbia, for respondent. 








* Decision rendered, Jan. 21, 1919. 98 S. E. Rep. 133. 


Life. ] In re Samueis. 


LiFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEcoNnD CIRCUIT. 


In RE SAMUELS: 


Petition of COHEN. (No. 1.)* 


1. BANKRUPTCY—LIFE POLICIES—“SURRENDER VALUE.” 


Life policies, which allowed the insured bankrupt to change the bene- 
ficiary at his option, and which severally provided that on default the 
insured, on surrender of the policy, might receive its cash value, or 
that, in event the policy should lapse on nonpayment of premiums, the 
insured might at his option obtain paid-up. insurance or the cash value, 
have a “surrender value,” within Bankruptcy Act, § 70 (Comp. St. § 
9654), although at the time of the bankruptcy premiums were fully paid 
to date, so that there was no default. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


(For other definitions, see Words and Phrases, Second Series, Sur- 
render Value.) 


2. BANKRUPTCY—LIFE POLICIES—RIGHT OF BENEFICIARY. 


The wife of a bankrupt, who was named beneficiary in policies on 
his life, cannot claim the same as an exemption recognized by Bankruptcy 
Act, § 6 (Comp. St. § 9590), for, as the beneficiary could be changed 
by the bankrupt in invitum, she was not the owner of the policy, within 
Domestic Relations Law N. Y. § 52, declaring the same exempt. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


Petition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Jacob W. Samuels, bankrupt. Petition by Samuel 
C. Cohen, as trustee, to revise an order denying the application of the 
trustee for an order requiring the bankrupt either to pay him the value 
of certain life policies or to turn over the policies. Order reversed, and 
matter remanded. 


On the day when Samuels’ petition in bankruptcy was filed he was 
the insured under life policies, in three insurance companies. By all the 
contracts he had absolute right to name the beneficiary and change such 
designation as often as he chose, without the co-operation or consent of 
any beneficiary or any one else. 

One of the policies provided for a surrender value by that name; two 
of them contained the clause that “case of default” the insured may 
“surrender the policy, and with the written assent of the person to whom 
it is made payable receive in cash its value at the time of default”; and 
the two remaining policies provided that “this policy shall lapse * * * 
on the nonpayment of any premium * * * except that” the assured 
can at his option obtain therefor either paid-up insurance or “the cash 
value” of the policy. 

At date of bankruptcy Samuels’ wife or daughter was the beneficiary 


* Decision rendered, November 13, 1918. 254 Fed. Rep. 775. 
Vol. LIII—36. 
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named in every policy, and all premiums had been paid by the bankrupt, 
so that no policy could “lapse for nonpayment of premium” or be “in 
default” until varying lengths of time after adjudication. Every policy, 
however, conferred the right on the insured at any time to borrow on 
the policy as collateral up to the “loan value” thereof, and value for loan 
or for surrender or “cash value” all meant the same thing—i. e., the 
present worth of the contract on actuarial principles accepted by the 
insurer. 

The trustee applied for an order requiring the bankrupt either to 
pay him said value or turn over the policies. The referee found in sub- 
stance the foregoing facts, and denied the application. His order was 
affirmed by the District Judge, whereupon the trustee brought this 
proceeding. 


Lawrence B. Cohen, of New York City (Adolph Boskowitz and 
Jacob Shientag, both of New York City, on the brief), for petitioner. 
Samuel Sturtz, of New York City, for bankrupt. 


Before Ward, Rogers, and Hough, Circuit Judges. 


Houcu, Circuit Judge (after stating the facts as above). [1]. This 
record raises nearly the same questions as were disposed of in the case 
of this bankrupt’s brother (In re Samuels, 237 Fed. 796, 151 C. C. A. 
38, reversed in Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 
143), and in so far as “surrender value” is shown in any of the policies 
in question, the ruling of the Supreme Court suffices. 

While admitting that under Hiscock v. Mertens, 205 U. S. 202, 27 
Sup. Ct. 488, 51 L. Ed. 771, that phrase, as used in section 70 of the 
Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 565 (Comp. St. § 9654), 
has a very wide signification, this respondent still contends that not all 
these policies had any surrender value at date of adjudication, because 
they were not then “in default’ and had not “lapsed” for nonpayment 
of premiums. 

The point is without substance for several reasons: (1) It was in 
effect urged in the Hiscock Case, supra, ahd disposed of with the remark 
that “this is tantamount to saying that no policy can ever have a surrender 
value”—meaning no live active policy; (2) it appears by the proof here 
that if the insured wished either to sell his policy to the insurer or 
borrow upon it he could always do so at any time, and get the value at 
the last premium date; and (3) the test of “surrender value” under the 
act is whether the policy has a present cash value available to the insured 
bankrupt in accordance with fixed method, and by the exercise of his own 
unassisted will. In re Gannon, 247 Fed. 932, 160 C. C. A. 122. 

This is, we believe, the result of the most recent ruling decisions, 
and in so far, as Re Hammel, 221 Fed. 66, 137 C. C. A. 80, conflicts 
therewith, it must be regarded as overruled. 

[2] Respondent further urges that policies inuring to the bankrupt’s 
wife at date of adjudication are exempt under section 6 of the act 
(Comp. St. § 9590), recognizing the state exemption contained in sec- 
s - of the Domestic Relations Law of New York (Consol. Laws, 
C. : 
The claim would have been good, had the wife been the owner of 
the policies; but she was not. No beneficiary removable by the insured 
in invitum could be. The matter is one of state law, and we followed 
rulings of the state courts in so interpreting the New York statute in 
Re White, 174 Fed. 333, 98 C. C. A. 205, 26 L. R. A. (N. S.) 451. The 
more recent case of Grems v. Traver, 87 Misc. Rep. 644, 148 N. Y. Supp. 
200, affirmed 164 App. Div. 968, 149 N. Y. Supp. 1085, is not in conflict. 
There as between husband and wife the latter was proved the absolute 
owner, 
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The trustee in bankruptcy is entitled to whatever cash value the 
policies in question had on the day of adjudication. Therefore the 
order under review is reversed, with costs, and the matter remanded for 
further proceedings not inconsistent with this opinion. 


SUPREME COURT OF GEORGIA. 


RELIANCE LIFE INS. CO. 
v. 


HIGHTOWER. (No. 832.)* 


INSURANCE— POWER OF AGENT — PREMIUMS—RECEIPT— 
LIABILITY. 


An insurance company may limit the power of its agent, and when 
notice that the agent’s power is limited is brought home to the insured 
in such manner as would put a prudent man on his guard, the insured 
relies at his peril on any act of the agent in excess of his power. 

(a) The insured is bound by plain and unambiguous limitations upon 
the power of the agent contained in his policy. 

(b) Where the application for a policy of life insurance and the 
policy, itself stipulate that the insurance shall not become effective until 
the first premium shall have been actually paid while the applicant is in 
good health, and that agents are not authorized to modify the policy or 
extend time for paying a premium, the actual payment of the first premium 
during the good health of the applicant is a condition precedent to the 
liability of the insurer; and a local agent of the company could not waive 
such condition. 

(c) The formal acknowledgment of the receipt of the first premium 
in a policy of life insurance containing the provisions above stated is 
not conclusive of payment, so as to estop the company from denying the 
validity of the policy, except in a case of due or unconditional delivery 
of the policy by the company. 

(For other cases, see Insurance, Dec. Dig. §§ 78, 90, 93, 137[2], 141- 


Certified Questions from Court of Appeals. 

Action by Mamie Hightower against the Reliance Life Insurance 
Company. Judgment for plaintiff, and defendant brings error, and the 
Court of Appeals certifies questions. Questions answered. 


Dorsey, Brewster, Howell & Heyman, of Atlanta, and C. N. King, of 
Chatsworth, for plaintiff in error. 

Bryan, Jordan & Middlebrooks and Leo Sudderth, all of Atlanta, for 
defendant in error. 


Fisu, C .J. The certified questions, which are sufficiently indicated 
herein, are based upon the following facts gathered from the questions: 
An application for life insurance, signed by the applicant, contained a 
provision as follows: . 


* Decision rendered, Feb. 24, 1919, 98 S, E. Rep. 469. Syllabus by the 
ourt, 





386 Insurance Law Journal, Vol. 53. [ May, 1919. 


“I hereby declare and agree that all statements and answers written 
in this application * * * are true, full, and complete, and are offered 
to the company as a consideration for the contract of insurance, which I 
hereby agree to accept, and which shall not take effect until the first 
premium shall have been actually paid while I am in good health and the 
policy shall have been signed by the duly authorized officers of the com- 
pany and issued.” 

The policy itself contained, among others, the following provisions: 

“Agents are not authorized to modify this policy or to extend the 
time for paying a premium. * * * All insurance provided by this 
policy is based upon the application therefor, a copy of which is hereto 
attached and made a part of this policy.” 

And it recited: : 

“The payment of the first annual premium being [is] hereby acknowl- 
edged.” 

The insurance company, with knowledge that the first annual premium 
had not in fact been paid, issued the policy and sent it to the company’s 
state agency, which in turn forwarded it to the local agent for delivery 
to the applicant. The local agent made manual delivery of the policy upon 
the promise of a third person to pay the local agent the first annual 
premium; the third person accepting the note of the applicant for the 
amount of the premium. The premium was not actually paid by the third 
person until after the death of the applicant; no demand for payment 
having been made upon him while the applicant lived. After the death 
of the applicant the first premium was paid to local agent, and (less the 
commission of that agent) was forwarded to the state agency, which 
retained the amount so received, without an offer to return it, until after 
suit on the policy, when the company in its plea tendered the amount so 
received by its state agency to the plaintiff, the beneficiary named in the 
policy. 

Applying to the facts above stated the principles recognized in Reese 
v. Fidelity Mutual Life Association, 111 Ga. 482, 36 S. E. 637, it must be 
ruled: (1) It was within the power of the insurance company, as between 
itself and its agent, to define and limit the powers of the latter. Limita- 
tions upon the power of the agent effect all third persons dealing with 
him who have knowledge or notice thereof, and any notice of limitations 
upon the agent’s power which a prudent man is bound to regard is the 
equivalent of knowledge to the insured; (2) the stipulation in the signed 
application that the insurance “shall not take effect until the first premium 
shall have been actually paid while I am in good health,” coupled with the 
words in the policy, “Agents afe not authorized to modify this policy or to 
extend the time for paying a premium,” were sufficient to charge the ap- 
plicant with notice that he was dealing with a special agent with limited 
powers; (3) the actual payment of the first premium during the good 
health of the applicant was a condition precedent to liability under the 
policy, and the agent of the company could not waive such condition. 
We do not overlook the fact that conclusions different from those stated 
above, upon the facts given, have been réached by many courts. According 
to the view held by these courts, such condition in the application and 
policy will be deemed to have been intended to apply only to matters 
arising after the issuing of the policy, or, in all events, the company will 
be held to be estopped from relying upon the condition. In this view, if 
the agent has authority to deliver the policy, the condition of the policy 
and application to the effect that the policy is not to become effective 
until the first premium is actually paid is construed as applying to the 
payment of premiums after the first, and as having no application to the 
payment of the first premium, which is considered waived by the delivery 
of the policy to the insured. See the monographic note to Johnson v. 
7Etna Ins. Co., 107 Am. St. Rep. 92, 99, and especially the authorities cited 
at page 135 (123 Ga. 404, 51 S. E. 339). It might appear at first blush 
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that the view last above referred to has been approved by this court in 
Supreme Lodge v. Few, 138 Ga. 778, 784, 76 S. E. 91. That decision is 
really not in conflict with any prior decision of this court. In Reese v. 
Fidelity Mutual Life Association, supra, it was recognized that the insurer, 
by the use of proper terms and provisions in the application or policy, may 
validly provide that the policy shall not become of force until actual 
payment of the first premium, and may further impose limitations upon 
the power of the agent to waive such provision, and that a contract of in- 
surance issued by the company and delivered by the agent to the insured, 
contrary to such provision, and without compliance therewith by the 
insured, is void, unless the circumstances attending the delivery, or ‘the 
custom of doing business, shows that the insurer is estopped from relying 
upon the condition. That decision was approved in the following cases: 
Mutual Life Ins. Co. v. Clancy, 111 Ga. 865, 36 S. E. 944; Mutual Reserve 
Ass’n v. Stephens, 115 Ga. 192, 194, 41 S. E. 679, where it was held that 
an amendment seeking “to hold the association liable upon an alleged 
waiver which, by the express terms of the policy, the agent in question 
had no power to make,” was improperly allowed; Hutson v. Prudential Ins. 
Co., 122 Ga. 847, 50 S. E. 1000, where it was ruled that an insurer may 
qualify the authority of a general agent, and “will not be bound by the 
acts of his agent beyond the scope of his authority, where the person 
dealing with the agent had notice of such limitations;” Johnson v. AZtna 
Ins. Co., supra (a fire insurance case), where it was said, with respect to 
life insurance contracts, “Unquestionably, as to a matter concerning the 
time when the contract is to become of force, * * * the insured, by 
accepting the policy, would be bound by its terms, and could not set up 
a waiver which he was bound to know the company’s agent had no power 
to make;” Atlanta Buggy Co. v. Hess Spring Co., 124 Ga. 338, 341, 52 S. 
E. 613, 4 L. R. A. (N. S.) 431; Clark v. Mutual Life Ins. Co., 129 Ga. 571 
59 S. E. 283; Brown v. Mutual Life Ins. Co., 131 Ga. 38, 40, 61 S. E. 1123; 
Few v. Supreme Lodge, 136 Ga. 181,71 S. E. 130; Williams v. Empire Life 
Ins. Co., 146 Ga. 246) 248, 91 S. E. 44. See, also, Royal Benefit Society 
v. Naylor, 14 Ga. App. 202, 204, 80 S. E. 545; Metropolitan Life Ins. Co. 
v. Thompson, 20 Ga. App. 706, 93 S. E. 299 (5). This court, in Stephen- 
son v. Empire Life Ins. Co., 139 Ga. 82, 86, 76 S. E. 592, upon review de- 
clined to overrule Reese v. Fidelity Mutual Life Ass’n, supra. In view of 
our own cases, upon the facts given, it must be held that a delivery of the 
policy by the company to the insured did not result. The recital in the 
policy to the effect that the first premium had been paid, and the formal 
acknowledgment of the receipt thereof, will not operate to estop the 
insurer from contesting the validity of the policy as a contract of in- 
surance. It would be otherwise if the policy had been duly delivered by 
the company. In that event such recital would become a covenant of the 
contract, and it would not be open to the insurer to deny the payment of 
the first premium for the purpose of avoiding the policy, although the 
insurer might deny and disprove the recital merely for the purpose of 
enforcing payment of the first premium. See Ill. Central Ins. Co. v. 
Wolf, 37 Ill. 354, 87 Am. Dec. 251, and cases cited in note; Mass. Benefit 
Life Ass’n v. Sibley, 158 Ill. 411, 42 N. E. 137; Mutual Life Ins. Co. v. 
French, 30 Ohio St. 253; Goit v. National Protection Ins. Co., 25 Barb. 
(N. Y.) 189; Basch v. Humboldt Mutual Co., 35 N. J. Law, 429, 431; 
Dobyns v. Bay State Beneficiary Ass’n, 144 Mo. 95, 45 S. W. 1107; Grier 
v. Mutual Life Ins. Co., 132 N. C. 542, 44 S. E. 28; Kendrick v. Life Ins. 
Co., 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592, and cases cited in 
note at page 597. We do not overlook the fact that some courts have 
held such recital in a policy of insurance to be conclusive on the insurer 
so far as the validity of the contract is concerned, even where the delivery 
of the contract was made under circumstances similar to those above 
stated. The sounder view, in our opinion, is that such recital is not to 
be given this effect where the possession of the contract was procured by 
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fraud, accident, or mistake, or where the dilvery of the policy was made 
in the teeth of a plain provision therein-which the insured was bound 
to know the agent had no power to waive, and is to be given effect only 
where the policy has been unconditionally or duly delivered by the 
company. 

In view of what we have said, the mere fact that the “state agency” 
received the first premium after the death of the insured and did not 
offer to return it until after suit on the policy did not amount to ratifi- 
cation by the company. 

All the Justices concur. 


SUPREME COURT OF GEORGIA. 


VOLUNTEER STATE LIFE INS. CO. 
uv. 


SPRATLING. 


SPRATLING 
v. 
VOLUNTEER STATE LIFE INS. CO. (No. 905.)* 


1, INSURANCE—AUTOMATIC PREMIUM LOAN CLAUSE—LOAN 
VALUE—EXTENSION OF POLICY. 


A limited payment (20-payment) life insurance policy was issued on 
May 25, 1913. The insured paid the first premium on the date of issue, 
the second premuim on May 25,.1914, and the third on May 25, 1915. The 
premium due on May 25, 1916, was not paid. The insured died on August 
25, 1916. The insured had borrowed on the policy $337.11, and the in- 
terest on the amount had been paid up to May 25, 1916. The premuim, 
as stated in the face of the policy, was $316.89, payable annually. The 
policy provided: “The company will, at any time after three full years’ 
premuims have been paid, advance upon the sole security of this policy, 
when legally assigned, a sum equal to the amount specified in the 
table below, less any indebtedness to the company on account of this 
policy. The interest on such loan shall not exceed six per cent. per 
annum, and shall be payable annually in advance.” The loan or sur- 
render value of the policy, as stated in the table referred to, was $396 
after the policy had been in force three years; $621 after four years. 
The policy further provided: “In the event the insured should, at any 
premuim date or within the days of grace thereafter, after three full 
years’ premiums have been paid hereon, fail to pay or cause to be paid 
the then current premuim, if the policy be not surrendered by the insured 
with a choice of one of the options herein guaranteed, and if at the time 
of the nonpayment of premium there is a loan value hereon in excess of 
all indebtedness that may then exist against the policy, together with in- 
terest, the company will apply such available loan value towards the pay- 
ment of the premium then due, with interest thereon at a rate not ex- 
ceeding six per cent. (6%) per annum, chargeable annually in advance; 


*Decision rendered, Nov, 16, 1918. Rehearing denied, Feb. 24, 1919.. 98 
S. E. Rep. 464. Syllabus by the Court. 
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and will continue to carry said policy in force, in the form as written and 
at the rate of premium as provided for in the face hereof, subject to its 
terms and such indebtedness, the same as if the premium had been paid 
in cash; and will continue to so apply such loan value as long as such 
value, at the rate of premuim provided in the face hereof, will suffice to 
pay for even one day’s premuim. At any time while this policy is thus 
in force the insured may resume payment of premuims thereon without 
medical re-examination, and in that event any indebtedness against the 
policy may either be paid in cash or allowed to remain as a loan hereon. 
All such indebtedness shall be a first lien on the policy, and the policy 
will lapse unless premuim payments are resumed by the insured within 
the actual period of extension.” The nonforfeiture provisions of the 
policy, other than the automatic premuim-loan clause last above quoted, 
gave to the insured the option to surrender the policy to the company, 
after the policy has been in force three full years, and at any time prior 
to default in premium payment, or within the days of grace (one month) 
thereafter, and to take (1) the cash surrender value, as indicated by the 
table set out in the policy, less any indebtedness to the company on ac- 
count of the policy; or (2) a nonparticipating paid-up life policy for a 
reduced amount, as indicated by the table; or (3) a nonparticipating paid- 
up term policy for the full amount insured by the policy, as indicated 
by the table, with a provision in (2) and (3) as to any indebtedness to 
the company on account of the policy. The insured did not surrender 
the policy, and did not elect to take any of the options last above 
referred to. 

On June 26, 1916, the fourth annual premium having become due on 
May 25, 1916, the company offered to loan to the insured the full amount 
available after the policy had been in force four years, to wit, $621, at 
the time tendering the insured a loan agreement to be executd by him- 
self and his wife; the latter being the beneficiary named in the policy. 
Along with the loan agreement, the company furnished to the insured 
a statement of his indebtedness to it, showing former loan, $337.11, pre- 
mium due on May 25, 1916, $316.89, and interest to May 25, 1917, $37.26, 
making a total of $691.26; and required the insured to pay the additional 
sum of $70.26 to cover the total of his indebtedness to the company. On 
June 27, 1916, the insured signed the agreement and forwarded it from 
Macon, Ga., to the beneficiary at Atlanta, Ga., with the request that she 
also execute the agreement and deliver it to the company together with 
the sum of $70.26. At the time of the receipt of the agreement by the 
beneficiary, she was “ill and bedridden and remained in this condition for 
several days, at which time she became wholly unconscious and remained 
in this condition until after the death of the insured; and for said rea- 
sons was unable to execute said loan agreement prior to the death of the 
insured.” The insured died without knowing that the beneficiary had not 
complied with the “wrongful” demands of the company. After the death 
of the insured, the beneficiary completed the agreement and tendered it, 
together with $70.26, to the company. One clause of the policy provided: 
“This policy is issued with the express understanding that the insured 
may, without the consent of the beneficiary, receive every benefit, exercise 
every right, and enjoy every privilege conferred upon him by this policy.” 
_ Held: Under the foregoing facts, the available loan value on the pol- 
icy, to wit, $58.89 (conceding, without deciding, that interest at 6 per 
cent. per annum in advance on the existing loan and on the amount ap- 
propriated to the payment of the premium due should not be first de- 
ducted), was, under the automatic premuim-loan clause quoted .above, 
insufficient to “carry the policy in force, in the form as written,” to the 
date of the insured’s death, August 25, 1916. 


(a) The obligation of the company, under the automatic premium- 


loan clause quoted above, was to apply such available loan value toward 
the payment of the premium due, and to carry the policy in force “in 
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the form as written and at the rate of premium as provided for in the 
face” of the policy. In a strict technical sense no “rate of premuim” is 
provided in the face of the policy. The reference is, however, to the 
contract as written, and the words quoted above are to be given their 
usual and ordinary signification. The parties were dealing with this 
contract of insurance, to wit, a limited payment life policy as distin- 
guished from a purely protective policy or other form of contract. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


2. INSURANCE—LIFE INSURANCR—AUTOMATIC PREMUIM- 
LOAN PROVISION—FORFEITURE. 


The insurance company was not estopped from declaring a forfeiture 
of the policy (conceding, without deciding, that.its demand that the loan 
agreement be executed by the beneficiary was wrongful and unau- 
thorized) ; it affirmatively appearing that the sum of money necessary 
to pay the past-due premium, interest in advance upon the loan, and the 
existing loan upon the policy, was neither paid nor tendered the company 
until after the death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 392[8].) 


Certified Questions from Court of Appeals, 

Action by O. F. Spratling against the Volunteer State Life Insurance 
Company. Judgment for defendant, and plaintiff brings error, and de- 
fendant takes cross-exceptions, and the Court of Appeals certifies ques- 
tions. Questions answered. 


Little, Powell, Smith & Goldstein, of Atlanta, and W. B. Miller, of 
Chattanooga, Tenn., for plaintiff in error. 


Jones & Chambers and Saml. Barnett, all of Atlanta, for defendant in 
error. 


_ Georce, J. The rulings in the headnotes are in answer to the ques- 
tions certified by the Court of Appeals. 
All the Justices concur. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


LEWIS 
v. 
NEW YORK LIFE INS. CO. (No. 13124.)* 


1. INSURANCE—LIFE INSURANCE—LAWS GOVERNING. 


Where insurance was applied for in Colorado, the policy delivered, 
and the premium paid there, and the contract provided that it should 
be .deemed to be made and payable in Colorado, the contract was a 
Colorado contract, not affected by Rev. St. 1909, § 6937, as to immaterial 
misrepresentations not rendering the policy void. 


(For other cases, see Insurance, Dec. Dig. § 147[4].) 
* Decision rendered, Feb. 17, 1919.. 209 S. W. Rep. 625. 
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2. INSURANCE—LIFE POLICY—RESCISSION—GROUNDS—MIS- 
STATEMENTS IN APPLICATION. 


If applicant for life policy did not know that he had Brigh?s Disease, 
his answer that he did not would not entitle the company to rescind. 
(For other cases, see Insurance, Dec. Dig. § 291[3].) 


3. INSURANCE—ACTION ON LIFE POLICY—DEFENSE—MIS- 
REPRESENTATION. 


Applicant for life policy ought not to be permitted to withhold from 
the company information as to whether he had consulted physicians and 
the beneficiary nevertheless be allowed to recover on the ground that 
consultations and ailments for which they were had .were immaterial. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


5. INSURANCE—LIFE INSURANCE—FRAUDULENT REPRESEN- 
TATIONS. 


Insured’s statement in application for life policy that he had consulted 
but one physician when in fact he had consulted a number related to a 
matter forming the very basis or foundation of the contract, and worked 
a legal fraud on the company whether applicant intended to deceive or not. 


(For other cases, see Insurance, Dec. Dig. § 292.) 
7. INSURANCE—LIFE POLICY—RESCISSION—GROUNDS. 


Where there has been a continuous and repeated consultation of 
physicians with circumstances likely to raise apprehension in the mind of a 
reasonably prudent person of possible grounds for not accepting applicant 
as a risk, a failure to make full, complete, and true answers ought to 
afford ground for rescission if not otherwise waived. 


(Tor other cases, see Insurance, Dec. Dig. § 292.) 


8. INSURANCE—ACTION ON LIFE POLICY—FAILURE TO ES- 
TABLISH ALL DEFENSES. 


In action on life policy, if defendant pleaded and established a good 
defense of rescission based on untrue statements in application, such 
defense would not be nullified merely because the answer went further 
and charged that the statements were knowingly and fraudulently made, 
since defendant could rely upon any one of defenses interposed. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 


J ne from Circuit Court, Jackson County; Joseph A. Guthrie, 
udge. 

Action by Lulu M. Lewis against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


Lathrop, Morrow, Fox & Moore, of Kansas City, for appellant. 
_ Chas. M. Howell, Langsdale & Howell, and Jos. S. Brooks, all of 
Kansas City, for respondent. 


TRIMBLE, J. Plaintiff held a policy of insurance on the life of her 
husband, W. Dudley Lewis, wherein, upon his death, the defendant agreed 
to pay an income of $50 per month for at least 20 years, and throughout 
her life if she lived longer than that. She brought this suit in Jackson 
county, Mo., to recover the monthly sums accruing up to the‘ time the 
petition was filed, aggregating $300. Verdict and judgment were in her 
favor, and defendant appealed to the Supreme Court. There it was held 
that the constitutionality of the statute under which service was obtained 
was not an open question at the time the appeal was taken, and that the 
amount of the judgment fixed the amount involved so as to bring it within 
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the pecuniary limit of our jurisdiction, and therefore the case was trans- 
ferred to this court. 201 S. W. 851, 852. 

The answer, after admitting the issuance of the policy, the death of 
the insured, and the identity of plaintiff as the beneficiary, set up that the 
policy was rescinded because certain answers of insured to questions in 
his application, constituting the basis of the insurance contract, were false, 
fraudulent, or untrue; that said answers were not full, complete, or true, 
but misrepresented or concealed the true facts in reference to the matters 
referred to in said questions, which were material to the risk and upon 
which statements and representations the defendant relied in entering into 
said contract, and that but for said false, fraudulent or untrue statements 
and representations defendant would not have entered into said contract. 
The answer further pleaded that the policy was a Colorado contract, and 
the cause of action, if any, arose under and depended upon the laws and 
decisions of the courts of that state; that under them a misrepresentation 
or concealment material to the risk, made in response to specific inquiries 
upon which the insurer relies to its injury, voids the policy at the insurer’s 
option, if said misrepresentations or concealment were either false or 
fraudulent, or both, in fact or in law; that the law of the Colorado courts 
is that a warranty, whether or not material to the risk, if untrue or fraud- 
ulent, voids the policy at the option of the insurer. Plaintiff’s reply admit- 
ted that defendant made an attempted rescission or cancellation of the 
policy, but denied the laws and decisions of Colorado to be as claimed, 
and denied all other issuable matters alleged in the answer. 

The application was signed December 5, 1912, the policy was issued 
December 30, 1912, was delivered shortly after noon on January 6, 1913, 
and insured died some 10 days later. After being notified of his death 
defendant at once investigated, and, tendering back the premium received 
and all interest thereon, rescinded, or sought to rescind the contract on 
the ground above stated. 


At the trial, plaintiff introduced the policy and rested. The defendant 
then undertook to make out its defense. The questions and the answers 
thereto, relied upon to justify the rescission, are not in dispute, and are 
as follows: 


“8. Has any life insurance company ever examined you, on an applica- 
tion for insurance or for any other reason, without issuing a policy? 
(If so, state name of company). A. No. 

“9, Have you ever had or suffered from any of the following diseases? 
Answer ‘Yes’ or ‘No’ to each part of this query below. Give explicit 
answers and particulars in each case. 

“(a) Of the brain or nervous system? A. No. 

“(b) Of the heart or lungs? A. No. 

“(c) Of the stomach or intestines, liver, kidneys or bladder? A. No. 

“(d) Of the skin, middle ear or eyes? ‘A. No. 

“(e) Rheumatism, gout or syphilis? A. No. 

“10. Have you consulted any physician for any ailment or illness not 
mentioned above A. Yes. Eczma. One attack; spring of 1912; two 
months duration; of mild severity; result perfect. Physician consulted 
and his address: Robert M..Pollock, Rocky Ford, Colorado.” 

{1] The contract provided that-it should be deemed to be made and 
payable in the state of Colorado. The insurance was applied for there. 
The policy was delivered and the premium paid there; insured died there, 
and the tender of the premium in rescission was made there. It was 
therefore unquestionably a Colorado contract; and the rights of the 
parties thereunder are governed by the laws of that state. Liebing v. 
Mutual Life Ins. Co. (Sup.) 207 S. W. 230. Consequently the policy is 
not affected by the provisions of section 6937, R. S. 1909, which provides 
that no misrepresentation made in obtaining a policy shall be deemed 
material or render the policy void unless the matter misrepresented shall 
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have actually contributed to the contingency or event on which the policy 
is to become due and payable. 

To prove the misrepresentations or untrue statements contained in 
the above answers, the defendant introduced a ‘number of physicians, of 
Rocky Ford, Colo. (where insured:lived and died), and also two doctors 
of Excelsior Springs, Mo., where insured went for a short stay during 
three or four summers. This evidence covered a searching inquiry into 
the health and movements of insured over a period of 6 or 7 years next 
before his death; and the tendency of such testimony was to show that 
insured consulted the said doctors for personal ailments at various times 
commencing in February, 1906, and extending down to about a month 
before he died. While some of these consulations would seem to be for 
mere minor and temporary ills, yet others tend to show, and all of them 
might be regarded as showing, that insured was suffering with chronic . 
nephritis, or inflammation of the kidneys, known to the laymen as 
Bright’s disease, and that insured knew he had it. Of course, if he 
consulted a physician concerning himself insured knew he had had such 
consultation even though he may not have known what the physician 
found. And in considering this case, we must bear in mind that the 
defendant is not seeking to defeat a recovery on the ground that insured 
died of a disease he had at and prior to the execution of the contract, 
and which he represented he did not have, but on the ground that, when 
defendant, for the purpose of ascertaining whether it would enter into 
the contract, asked the applicant whether he had ever had any disease of 
the stomach, liver, or kidneys or had eyer had rheumatism and to give 
specific answers and particulars in each case the applicant replied that he 
had none of them; and, when asked if he had consulted any physician 
for any ailment or illness not mentioned above and, if within 5 years, to 
give name and address of physician consulted, applicant gave the name of 
one only, and he as having been consulted for eczema. These were mat- 
ters about which the company was entitled to have full and frank answers, 
since the information sought to be elicited lay peculiarly within the ap- 
plicant’s own knowledge and was information important for the com- 
pany to have in determining whether it would choose to enter into a 
contract insuring applicant’s life. 


[2, 3] Of course, a secret, insidious malady like Bright’s disease 
of the kidneys might be wholly unknown to the applicant, and, if so, even 
if he did have it, his answer that he did not would not entitle defendant 
to rescind, unless perchance the applicant had warranted that he did not. 
But the applicant was bound to know whether he had consulted any phy- 
sician and would be able to give the names of the physicians consulted, or, 
if he could not recall their names, to state that fact, and then the com- 
pany would be in a position to determine for itself whether or not it 
would enter into the contract. The applicant ought not be permitted to 
withhold such information and yet nevertheless the beneficiary be allowed 
to recover, on the ground that the fact of such consultations and the 
ailments for which they were had were immaterial and had no influence on 
the question of whether the contract should be entered into, or did not 
result in causing the insured’s death, since that would be depriving the 
company of its right to decide for itself whether it would take the risk 
of applicant’s insurance. That would be permitting the applicant to decide 
for the company the important question of whether it would insure the 
applicant’s life. Dr. Lawson, of Rocky Ford, insured’s family physician, 
testified that in February and March, 1906, he treated insured for a short 
time and examined his urine, finding blood and albumen therein, but 
attributed it to a chill he had had and to an overdose of quinine he had 
taken to cure it. The doctor says he treated him briefly in 1907 for some- 
thing—he could not remember what—possibly. a cold. Also in June, 
August, and September, 1912, the doctor said he treated insured; and that 
in June of that year he examined his urine and found perhaps 1 per cent. 
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of albumen, but told him that it was a matter of no consequence. He 
further testified that it was not true that it was of no consequence, yet 
he told him that for its psychic effect. On cross-examination he said 
that had he thought it a serious condition he would have so advised him. 
He treated him at this time for scabies, a skin disease, manifesting itself 
on the inner side of his legs but which yielded to local treatment, which 
it would not have done had it been caused in any way by disease of the 
kidneys. He testified that the presence of albumen in the urine at times 
might arise from various causes, and, unless it was a continuing man- 
ifestation, it did not necessarily indicate Bright’s disease. 

Dr. Kellogg, an osteopath, testified that he gave insured osteopathic 
treatments every year between 1905 and 1912. And in May and June, 
1912, he gave insured treatments for stomach and liver trouble; that the 
area around the gall bladder was apparently enlarged and slightly con- 
gested. At this time insured had an eruption on his legs from his knees 
down, and the doctor treated him for his circulation. The stomach and 
liver trouble was said by the patient to have been caused by his eating 
too much. The treatments prior to 1912 were to relieve contraction of the 
muscles between the shoulder blades, caused by insured lifting heavy 
articles; he being a hardware merchant. 

Dr. Maier, of Rocky Ford, testified that in October, 1912, insured 
asked him to examine his urine to see what condition his kidneys were 
in, saying he felt a little bloated. The doctor says he asked him if he 
had had kidney trouble, and insured told him he had; that insured’s 
abdomen was somewhat distended; that he found between 15 and 20 per 
cent. albumen in his urine by chemical analysis; that he told insured the 
result of his examination, and insured said his kidneys had been affected 
for three or four years. The doctor diagnosed tht case as chronic Bright’s 
disease, and so told insured, who remarked, “I was afraid of that,” and 
said that Dr. Lawson and Dr. Blotz had treated him. 

Dr. Van Antwerp, of Rocky Ford, “a chiropractic and spondyloth- 
erapist,” testified that he treated insured about 2 weeks in March, 1912, 
for stomach and liver trouble, and then a month later treated him for 
2 days for a cold or grippe; that while massaging insured’s spine he 
found that a place over certain nerves leading to the kidneys was com- 
plained of as being sore, and insured asked the cause of it, and when it 
was explained to insured that the kidneys were being overworked through 
failure of the liver to properly eliminate its share of the poisons, insured 
told him that Dr. Lawson was making a urinary analysis, and later in- 
sured told Van Antwerp he had learned from Dr. Lawson that he was 
now passing less than 1 per cent. albumen. 

Some time in the fall of 1912, insured went to Excelsior Springs for 
a stay. Dr. Rice of that city testified that on November 7, 1912, according 
to his books, he was called in the night to treat insured at his boarding 
house. The patient was in bed suffering with colic and vomiting; and 
insured told him he had eaten something that disagreed with him. Dr. 
Rice thought it was acute indigestion; and as he learned that insured had 
had another Excelsior Springs physician before Dr. Rice was called, the 
latter did not examine him or do more than to relieve his present con- 
dition, and then relinquish the patient to his former physician. This was 
Dr. Maxwell, but he was dead at the time of the trial, and his testimony 
was not obtained. Dr. Rice testified that in Bright’s disease the patient 
has such sicknesses, with pains in the stomach and vomiting. 


Dr. Bogart, of Excelsior Springs, testified that in September, 1909, 
W. D. Lewis of Rocky Ford, Colo., consulted him, and the doctor found 
he had some rheumatism as a result of uric acid, that he was nervous and 
had a torpid liver and bilious condition; that the doctor prescribed certain 
waters of the springs for him to drink. The doctor testified that either 
he or his assistant examined the urine of every patient, and that it 
was his custom to do so at that time, and to not let a patient go away 
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with diabetes, rheumatism, or Bright’s disease without finding it. He 
kept a card index system, with a card for each patient examined, with 
the result thereof stated thereon ‘and a copy of the diagnosis. This 
card was produced, and showed. “Uric acid, Rheumatism, Neuroses 
Torp. L.” He further said he told Mr. Lewis the diagnosis he made. 

Dr. Blotz, of Rocky Ford, testified that some time in the fall of 1912, 
either in the latter part of November, or first part of December, Mr. 
Lewis was brought to him by one Hall, agent for another insurance 
company of which Dr. Blotz was examiner, with the/request, made in 
Lewis’ presence, that the doctor examine him, and if he found anything 
that would prevent him from obtaining insurance the doctor should not 
send in his examination to the company; that he examined Mr. Lewis’ 
urine and found a definite albumen reaction, and that his conclusion was 
he was not an insurable risk in the company for which he was examining. 
The doctor says that Mr. Lewis had just returned from Excelsior Springs 
at the time of this examination. On cross-examination he said he would 
not say whether the agent came to him before Lewis did or at the same 
time; that he treated Lewis for a skin affection on the legs about a 
year before his death. No policy was issued by that company, no applica- 
tion being made. 

Hall, the agent referred to in Dr. Blotz’s testimony, swore that in 
talking with Mr. Lewis’ partner about taking more insurance, Mr. Lewis 
asked what it would’ cost him for a policy of $5,000, and who was the 
examiner; that Lewis, when told it was Dr. Blotz, said he would see 
him that day. Hall says he saw Dr. Blotz afterward, and, learning that 
his examination had resulted unfavorably, dropped the matter of insuring 
Lewis, for the time at least. 

None of the facts tending to be shown by the foregoing evidence 
were admitted by the plaintiff, but no effort was made to contradict said 
testimony beyond a cross-examination of each witness in an attempt to 
bring out whatever might affect its credibility or which might form a 
basis from which the jury might draw inferences contrary to the state- 
ments made in chief. 

The medical examiner for the company was Dr. Robert M. Pollock, 
of Rocky Ford, and in his “Medical Examiner’s Report,” attached to the 
application, he stated that after careful inquiry and physical examination 
he found no evidence of past or present disease, of the brain or nervous 
system, of the heart or lungs, of the stomach or any abdominal organs, 
of rheumatism or gout, or of the skin, middle ear, eyes, or any part of the 
body. Dr. Pollock was also the attending physician in insured’s last 
illness, and in the proofs of death, in answer to the question, What 
disease was the immediate cause of death? stated, “Acute cardiac dilata- 
tion; myocarditis and acute nephritis following la grippe,” and that de- 
ceased had suffered therefrom “about 13 days.” 


[4] There was evidence in behalf of plaintiff that many things be- 
sides kidney trouble may cause albumen to be found in the urine, at least 
temporarily; that acute nephritis, or acute inflammation of the kidneys, 
is not Bright’s disease, and it is only when the inflammation has become 
chronic that it is called Bright’s disease; that only continued discharge of 
albumen in the urine is indicative of Bright’s disease. Defendant insists 
that albumen was found in insured’s urine in 1906, and perhaps prior 
thereto, and again in 1912, and the inference from this is that there was 
albumen in his urine during the intervening years. Dr. Bogard, however, 
does not seem to have found any in 1909, and defendant’s medical ex- 
aminer on December 5, 1912, found none. In opposition to defendant’s 
claim that insured went every year for several years to Excelsior Springs 
because he had kidney trouble, the plaintiff offered evidence that.he went 
there merely on pleasure trips for vacation and rest, at times when he 
went to Kansas City to buy goods. There was also evidence that acute 
nephritis or inflammation of the kidneys could come on suddenly as the 
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result of sudden cold, exposure, or other causes, and such disease could 
kill a man within 13 days, and sometimes in 48 hours; that dilatation of 
the heart and myocarditis, or inflammation of the muscular tissue of the 
heart, could develop from the heavy strain placed by la grippe on the 
heart in the time first above mentioned. On the other hand, defendant’s 
evidence was to the effect that the deterioration in the heart tissues would 
not arise in so short a time, but indicated an unfavorable condition much 
longer than that. All the evidence showed that insured was a strong, 
hearty, active man of good build and healthy appearance, actively engaged 
in the vigorous work necessary in handling his hardware, clear up to the 
time of his illness and death. It appears, however, that a man can have 
the appearance of being well and strong and yet have kidney disease. The 
only witnesses who testifid to matters showing that insured had kidney 
trouble, or that he had it and knew it, were Drs. Maier and Boltz. How- 
ever, the credibility to be given their testimony, as well as that of all the 
witnesses, was for the jury to determine. Consequently, if the purpose 
of defendant’s testimony were to prove, or if it is essential to the com- 
pany’s defense to prove, that insured had kidney trouble, and that, with- 
out regard to whether he knew it or not, his death was contributed to 
and caused thereby, we could at once say the defense had not been 
maintained, since the jury had found against it and there was evidence 
to sustain that finding. 

But, if the question be whether the company had the right to cancel 
the policy because the insured’s answers to the medical examiner were 
not full, true, and complete, but, on the contrary, were such as to mislead 
and deceive the company as to the character of the risk and lead it to 
enter, without further examination, into a contract it would not have 
made had true answers been. given, then it would seem that a successful 
defense would not demand the absolute establishment of the fact that 
insured did have kidney trouble and died therefrom, or that insured 
knowingly deceived the defendant in regard thereto or in regard to 
matters, which prevented the company from investigating still further. 
If the situation, disclosed by full, complete, and true answers to the 
questions, was such as to reasonably warrant the company in wholly 
refusing to enter into the contract or in refusing to go into the contract 
without making a further careful investigation into the situation in 
order to determine for itself whether it would assume the risk or not, 
then it would seem that insured’s knowledge or lack of intention to 
deceive would be immaterial. 


The evidence of defendant’s medical board and chief officers was 
to the effect that the application with the answers therein made by insured 
presented a most favorable insurance risk, and upon it the acceptance 
thereof and the issuance of the policy was advised; that the answers were 
believed and relied upon; that if the answers had disclosed that insured 
had consulted various doctors for other ailments than eczema, it would 
have raised a doubt of the acceptability of the applicant, and they would 
not have recommended the risk; that the presence of albumen in the 
urine in whatever quantity, whether large or only a trace, is a grave and 
serious matter; that such a condition always increased the mortality rate; 
that had the answers disclosed that other doctors had been consulted, the 
application would not have on its face presented a first-class risk as it 
did, but would have caused an immediate suspension of all further action 
on the application until the company could make for itself a thorough 
investigation to find out what the consulations were for and all about 
them; and that had it been disclosed that albumen was in the applicant’s 
urine, the risk would have been declined. 

[5] Some reliance appears to be placed by plaintiff on the suggestion 
that the answers are mere representations and are in no sense warranties 
or to be given the effect of warranties. The policy says the contract 
“is made in consideration of the sum of” the cash premium named, and 
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in consideration of the payment of a like sum every year thereafter 
until death of insured, and no other consideration was mentioned. There 
was a further provision that the policy and the application should con- 
stitute the entire contract, and all statements by the insured should, in 
the absence of fraud, be deemed representations and not warranties, and 
no statement should avoid the policy or be used in defense of the claim 
under the policy unless contained in the written application. This provi- 
sion might seem to indicate that if there were fraud in the statements 
given in the application, then they could be treated as warranties and 
accorded that effect. If the applicant stated he had consulted but one 
physician, and that for eczema, when in fact he had consulted a number 
of physicians for other ailments, such statement or representation was 
certainly about a matter within applicant’s knowledge, and was untrue; 
and since it related to a matter forming the very basis or foundation of 
the contract, involving the defendant’s right of choice in accepting or 
rejecting the contract, its untruthfulness would work a legal fraud on 
the company whether the applicant personally intended to deceive the 
company or not. The provision in the policy does not say whether ,the 
fraud referred to was legal or actual fraud; and it might be regarded as 
including both, unless the principle that the contract should be construed 
least favorably to the one who prepared it requires that the term be 
construed to mean actual fraud only. But, without regard to either 
actual fraud or warranty, the provision further clearly shows on its face 
that statements contained in the application will afford a basis for 
avoiding the policy, the question what kind of statements will have that 
result being left to the law under which the contract is to be. construed 
and enforced. For this reason, and inasmuch as the questions and 
answers are in reference to matters which the company was clearly en- 
titled to know in order to decide whether it would enter into the contract, 
and the statements therefore affect the very basis of said contract, it is 
somewhat. difficult to see, especially under the Colorado decisions, just 
what difference is made, in this particular case, by the distinction between 
misrepresentations and warranties. As stated in Schas v. Equitable Life 
Ins. Co., 166 N. C. 55, 81 S. E. 1014, if the representation is false and 
material, that is, is “such representation as would have influenced the 
action of the company upon the application, in regard to whether or not 
it will grant the insurance, it will vitiate the policy, unless the company 
has in some way waived the benefit of it by its conduct and with knowl- 
edge of the facts.” It is further said that: 

“Every fact which is untruly stated or wrongfully suppressed must be 
regarded as material, if the knowledge or ignorance of it would naturally 
and reasonably influence the judgment of the underwriter in making the 
contract at all, or in estimating the degree or character of the risk, or 
in fixing the rate of premium.” 

And further that it may be stated as general rule that: 

“Where, in an application for insurance, a fact is specifically inquired 
about, or the question is so framed as to call for a true statement of the 
fact, or to elicit the information desired, reason and justice alike demand 
that there should be a full and fair disclosure of the fact, or at least a 
substantial one.” 

And as to what matter should be considered material, the opinion 
just cited says it is not necessary that the thing misreprented should have 
contributed in some way or degree to the loss for which indemnity is 
claimed, but that the determining factor as to materiality is “whether the 
answer would have influenced the company in deciding for itself, and in 
its own interest, the important question of accepting the risk. * * * 
The questions generally are framed with a view to estimating upon the 
longevity of the applicant, and any answer calculated to mislead the 
company in regard thereto should be considered as material.” 


In McDermott v. Modern Woodmen, 97 Mo. App. 636, 71 S. W. 
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833, although the statement in that case was a warranty, yet the cases 
cited and the remarks of the court show that the question as to whether 
the applicant had consulted physicians were considered to be in the highest 
degree material. The court said the contract could not be reasonably 
interpreted as asking only for the names of physicians who had treated 
applicant for grave disease leaving him to decide in the first instance, 
and the jury in the last, whether his ailment was grave or not. In the 
case at bar, the applicant could not help but understand that all physi- 
cians consulted were asked for, whether the ailment was grave or not, 
since he named one physician, and said that he was consulted for eczema. 

In Aloe v. Mutual Rerseve Insurance Co. 147 Mo. 561, 578, 49 S. W. 
553, 557, it is said: 

“It was shown by several physicians who testified on the part of 
defendant on the trial that the statements made by Aloe in his application 
for insurance that he had not consulted or been treated by a physician in 
30 years were untrue. The object of this inquiry suggests itself. If 
he had not consulted or been treated by a physician during that time, 
that was the end of it. But if he had consulted a physician or been 
treated by one during that time, the defendant had the right to know it, 
by whom and what for, so that it might ascertain the particulars from 
him. U. B. Mutual Aid Society v. O’Hara, 120 Pa. St. 256 [13 Atl. 932]. 
It has been repeatedly held that such questions called for important in- 
formation which the assured was bound to give truthfully. McCollum 
v. Ins. Co., 55 Hun, 103 [8 N. Y. Supp. 249]; s. c., 124 N. Y. 642 [27 N. 
E. 412]; Cobb v. Covenant Mutual Benefit Ass’n, 153 Mass. 176 [26 N. E. 
230, 10 L. R. A. 666, 25 Am. St. Rep. 619]; U. B. Mut. Aid Soc. v. O’Hara, 
120 Pa. St. 256 [13 Atl. 932]; Ins. Co. v. McTague, 49 N. J. Law, 587 
[9 Atl. 766, 60 Am Rep. 661]; Cummings v. Ins. Co., 89 Me. 37 [35 Atl. 
1032]; Mengel v. Ins. Co., 176 Pa. St. 280 [35 Atl. 197].” 

In Metropolitan Life Ins. Co. v. McTague, 49 N. J. Law, 587, 592, 9 
Atl. 766, 768 (60 Am. Rep. 661), one of the cases cited above, speaking 
of a representation that applicant had not consulted a physician, it is said: 

“That representation did not aver a condition of health, or that it 
was requisite or proper to consult a physician. It averred that he had 
not consulted a physician or been prescribed for by a physician. The 
fact found contradicted this averment, whether the consulation and pre- 
scription related to a real disease or an apprehension of disease. Indeed, 
so material does such representation seem to be to the contract proposed 
by the application that, in my judgment, if made falsely and knowingly, it 
would avoid the contract.” 

In Kasprzyk v. Metropolitan Life Ins. Co., 79 Misc. Rep. 263, 266, 
140 N. Y. Supp. 211, 214, the insured represented he had not been treated 
by a physician when he had, and the court said: 

“The misrepresentations made by the insured were concerning matters 
vital to the risk, and rendered the policy void, whether the applicant knew 
of their falsity or not.” 

In Germania Life Insurance Co. v. Klein, 25 Colo. App. 326, 137 Pac. 
73, the applicant stated she had not consulted a physician, and did not 
have any of the diseases inquired about. As a matter of fact, she had con- 
sulted a physician, though he did not tell her what he found. The court 
held that this false statement was sufficient to invalidate the policy whether 
the false statements be regarded as a representation or a warranty. At 
page 75 of 137 Pac., at page 331 of 25 Colo. App., the court said:— 

“A false statement or declaration of a fact material to the risk, and 
upon which the policy is based, will avoid the policy, whether that mis- 
representation be the result of intention or of mistake and whether made 
in good faith or not so made. Such misrepresentation is as fatal to the 
policy as a breach of warranty. 1 May on Insurance, § 181; 3 Cooley’s 
Briefs on Law of Insurance, pp. 1950a to 1954d; Trav. Ins. Co. v. Lamp- 
kin, 5 Colo. App. 177-183, 38 Pac. 335; Sun Fire Office v. Wich, 6 Colo. 
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App, 103, 39 Pac. 587; Des Moines Life Ass’n v. Owen, 10 Colo. App. 
131, 134, 50 Pac. 210; Nat. Mut. Fire Ins. Co. v. Duncan, 44 Colo. 472, 476, 
98 Pac. 634, 20 L. R. A. (N. S.) 340; Northwestern L. A. Co. v. Tietze, 16 
Colo. App. 205, 64 Pac. 773; Am. Bond & Trust Co. v. Burke, 36 Colo. 
49, 58, 85 Pac. 692; 2 Cooley’s Briefs on Law of Insurance, p. 1166.” 

And as to the materiality of the representation, the court, on the 
said page, said that no inquiry “can be made more material to the risk 
and more essential to properly advise the company contemplating or 
considering the issuance of a policy, and which would more probably 
influence it in determining whether it would enter into the contract, than 
the question as to whether the applicant had consulted a physician, or 
what physician she had consulted.” The court held further that the 
materiality of the fact of consultation does not depend upon the gravity 
of the subject of the interview as regarded by the patient, and said (at 
page 333 of 25 Colo. App., at page 76 of 137 Pac.): 

“That statements as to consultations of or attendance by physicians 
under such circumstances are material to the risk, and, if false, avoid the 
policy to the same extent as if they had been express warranties, is sup- 
ported by both reason and authority’—citing 25 Cyc. 801; 2 Cooley’s 
Briefs on Law of Insurance, 1166, and many other cases. 

In American Bonding, etc., Co. v. Burke, 36 Colo. 49, 85 Pac. 692, 
where the action was on an indemnity bond and the defense was untrue 
statements given in answer to specific inquiries made before making the 
bond, the court said the same principles applicable to fire and life in- 
surance sould govern, and on page 58 of 36 Colo., on page 694 of 85 
Pac., said: 

“Our conclusion, is that a misrepresentation material to the risk, 
made in response to a specific inquiry, upon which an obligor relies to 
his injury, avoids the policy at the option of the latter. So that, applying 
the principle to the facts of this case, whether Burke’s answers given to 
the questions propounded by the obligor were warranties or representa- 
tions merely, they avoid the policy, if in fact untrue, irrespective of his 
good faith in making them.” 

[6] In opposition to defendant’s contention that its demurrer to the 
evidence should have been sustained, the plaintiff says she made a prima 
facie case, and whether insured had the various consultations alleged, and 
what the doctors found, depends upon the credibility of the defendant’s 
witnesses who testified in regard thereto; and, as the credibility of the 
witnesses is for the jury to pass upon, the court cannot, in effect, declare 
that defendant’s witnesses must be believed, and direct a verdict in 
defendant’s favor. We need not decide the question whether the rule 
thus invoked applies where the prima facie case made by a plaintiff rests 
upon a presumption of law rather than of fact, and the evidence of the 
opposite party, although conceding as true all that the plaintiff’s evidence 
asserts, nevertheless presents evidence which, while not contradicting that 
of plaintiff’s, yet shows that the presumption relied on is destroyed. 
Where a plaintiff's case rests on parol testimony which is not admitted 
by defendant, then, even if plaintiff's evidence is not contradicted and is 
all one way, the court cannot direct a verdict in the plaintiff's favor; and 
it would seem that a defense based on parol testimony, although uncon- 
tradicted, must likewise be left to the jury to pass upon its credibility. 
But in the case at bar, it was elicited from witnesses introduced by plain- 
tiff that insured had taken treatments from Dr. Van Antwerp, and also 
from Dr. Kellogg at times, and that they were for stomach and liver 
trouble, and that stomach trouble was one of his complaints; that some of 
these treatments by Dr. Van Antwerp were in 1912 and were for stomach 
trouble. It was elicited from plaintiff herself that Dr. Lawson examined 
insured’s urine in 1906; that insured consulted and was examined by Dr. 
Bogart in Excelsior Springs in 1909; that Dr. Lawson treated him in 1912 
for scabies, or rash on his legs; that he did take treatments: from Dr. 
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Van Antwerp; that he took osteopathic treatments every year from 1906 
to 1912; that Dr. Van Antwerp treated him in 1912, but she did not know 
what it was for; that Dr. Kellogg also treated him in 1912, and that he 
occasionally had bilious attacks; that when insured got to Excelsior 
Springs he always went to a doctor; that he went to Dr. Maxwell in 
Excelsior Springs in November, 1912, and once, in Dr. Maxwell’s absence, 
insured called in Dr. Rice. 

So that, while it is not conceded that any of the doctors found what 
they said they found, or that insured was suffering from albumenuria, 
yet it is conceded that he did consult nearly all of the doctors who testi- 
fied for defendant, and that he did have stomach and liver trouble and a 
skin disease other than the one he reported. He said in his statement he 
had consulted only one doctor for any personal ailment, and that for 
eczema only, and that he had not had any disease of the stomach, liver, 
kidneys, ect., nor rheumatism. Clearly the insured was consulting these 
various doctors for some ailment, and clearly he could not have failed to 
remember the fact of such consulations, at least those in a month or so 
before his application, especially when he did recall and take pains to 
state a consulation for eczema in the spring of 1912. 

It is not a question of whether these consultations were for Bright’s 
disease or whether he was suffering therefrom or his death hastened 
thereby; nor is it a question of whether he thought these consultations 
were material or not. He was answering questions which the company 
wanted to know the truth about before it would enter into the contract. 
It had the right to know the truth in order that it could decide for itself 
whether it would insure him or not. If it had known he had consulted 
various other doctors recently and for other matters, it could have investi- 
gated on its own account and decided for itself whether it would take him 
as a risk. Nor would it have been necessary then to establish beyond 
doubt that he was in fact suffering with a serious and insidious disease; 
for at that time the company had not entered into the contract, could not 
be compelled to do so, and could be as “squeamish” about accepting him 
as a risk it desired to be. If it was fearful that he might have incipient 
Bright’s disease, it could have refused the insuranice though all the world 
said he did not have it. To allow him to refrain from giving full, true, 
and complete answers to the specific questions then asked, on the ground 
that he did not think the answers material, would be to let him decide 
for the company whether it should undertake the risk. 


[7] We do not say that mere failure to recall and state that a doctor 
was spoken to for some simple trifling matter, having no significance 
either to doctor or patient, ought in all cases to justify a recission of the 
contract. But where there has been a continuous and repeated consula- 
tion of physicians extending over a period of time, with circumstances 
likely to raise apprehension in the mind of a reasonably prudent person 
that perhaps there might be some reason for suspecting unfavorable con- 
ditions, and possible grounds for not accepting the applicant as a risk, 
then a failure to make full, complete, and true answers ought to afford 
ground for rescission if not otherwise waived and is acted upon promptly. 

[8] In addition to pleading that insured’s statements were false and 
untrue, the answer further charged that the same were made knowingly 
and with the intent on the part of insured to deceive and defraud the 
company; and some point appears to be made that since this was contained 
in the answer, the defendant should be held and limited to a defense 
specifically based on that. As stated before, we do not see how it was 
possible for insured not to know that his statement as to consultations 
was untrue, and to that extent at least the untrue statements were know- 
ingly made. But, if defendant pleaded a good defense of rescission based 
on untrue statements, we do not think it is destroyed or nullified merely 
because the answer went further and also charged that the statements 
were knowingly and fraudulently made with the intent to mislead and 
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deceive the company. The defendant is defending; it is merely attempt- 
ing to ward off the assault made upon it by plaintiff’s cause of action, and 
if one defense is sufficient it is not neutralized by the fact that the 
answer charged a still further defense that the statements made were 
fraudulent in point of fact. The situation is different from that of a 
pleader who is asserting a cause of action and seeking to enforce it, 
for there the one who offers battle and chooses his battle field must fight 
it out on the ground chosen and not elsewhere. But the defendant can 
rely upon as many shields as he can interpose, and rely upon any one 
of them if sufficient. 

Uunder our view of the case, the defendant was entitled to rescind; 
and, as it promptly took every step necessary to entitle it to do so, the 
demurrer should have been sustained. The judgment is therefore re- 
versed. 

All concur, 


COURT OF APPEALS OF NEW YORK. 


WARD 
v. 


NEW YORK LIFE INS. CO. et AL.* 
2. INSURANCE—ASSIGNMENT OF POLICY—PROOF. 


In an action to recover proceeds of a life policy, evidence consisting 
of loose, general statements of deceased that he had made a transfer of 
the policy held not sufficient to establish an equitable parol assignment. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Annie Page Ward against the New York Life Insurance 
Company, Walter K. Ward, and Raymond Ward. From a unanimous judg- 
ment of the Appellate Division (175 App. Div. 961, 161 N. Y. Supp. 1149), 
affirming a judgment of the Special Term dismissing the complaint on 
findings and on the merits, the plaintiff appeals. Affirmed. 


E. R. Shepard, of Saratoga Springs, for appellant. 
Andrew J. Nellis, of Albany, for respondents, 


Hiscock, C. J. The New York Life Insurance Company issued a 
policy on the life on one Ward in the sum of $5,000, payable on death of 
the insured to his executors, administrators, or assigns. The policy also 
contained a provision that the insured might at any time change the bene- 
ficiary under said policy by written notice and indorsement of the change 
on the policy by the company. When Ward died, opposing claimants to 
the proceeds of the policy appeared. On one side were his sons who a 
short time before his death had been duly designated and by the company 
recognized as beneficiaries under the policy. On the other side appeared 
the wife who claimed the proceeds of the policy under an equitable parol 
assignment for value antedating the designation of the beneficiaries. The 
company paid the proceeds into court to be contested for by the opposing 


*Decision rendered, Jan, 14, 1919, 122 N. E. Rep. 207. 
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claimants, and judgment has thus far proceeded in favor of the benefi- 
ciaries as against the alleged assignee. 

While there is no claim that the designation of the defendant benefi- 
ciaries was for a valuable consideration, there is, on the other hand, no 
question that their designation was made in proper form. The claim of 
the appellant to an assignment of the policy rests entirely on parol testi- 
mony. Two witnesses gave evidence to the effect that the insured had 
in substance stated that he had made an assignment of his insurance to 
his wife. The main testimony, however, to sustain the alleged assign- 
ment, was given by the wife herself, who first testified that on one oc- 
casion some time before her husband’s death, when he desired to borrow 
some money from her, he stated in substance that he would give her a 
note for what he already owed and would execute as security for new 
loans assignments of life insurance policies, which it may be inferred in- 
cluded the present one, and that thereupon she loaned him some money. 
In subsequent testimony, however, she varied her account of this inter- 
view and testified to statements then made by her husband which were in 
confromity with those said to have been made by him at various sub- 
sequent times and which were to the effect that he had assigned his life 
insurance policies to her, that she did not need be afraid to loan him 
money because she would be repaid or was secured by assignments of his 
insurance, etc. These statements, which are the ones relied upon on this 
appeal, were therefore to the effect that the insured had assigned to the 
appellant his life insurance or his life insurance policies, and she says that 
on the strength of these statements she from time to time loaned him 

“various sums of money reaching in the aggregate a considerable amount. 

There is no other intelligible evidence tending to support the theory of an 
assignment, There is some evidence drawn out by counsel for respond- 
ents, on his cross-examination, about a paper or notice said to be from 
the insurance company and on which there was written: 

“This is payable to my wife, Annie P. Ward or Annie Page Ward, 
I could not tell you which.” 


But this evidence is so indefinite that it is not cited in any way by 
appellant’s counsel on this argument and we think does not contribute 

support to appellant’s claim. The policy was never delivered to ap- 
ellant, it being given as an excuse by the insured that it was pledged 
with the company; no paper was ever executed and no notice ever given 
by the alleged assignee to the insurance company or received by her from 
the latter; and no step was ever taken which was effective to actually 
accomplish an assignment. Outside of the alleged statement by the in- 
sured that the policy was deposited with the insurance company, there is 
no evidence of that fact, and the insured never surrendered control over 
the policy, but continued to exercise such control for several years be- 
tween the date of the first alleged conversation and his death, if in no oth- 
er way, by making new designations of beneficiaries. Other policies which 
appellant says were assigned to her by her husband were in his safe de- 

posit box, and these were not delivered to her. 


[1] The first question which arises pertains to the admission of evi- 
dence. As appears, the appellant, in spite of timely objections, was per- 
mitted to testify concerning personal transactions between her and her 
husband for the purpose of establishing the alleged assignment Sub- 
sequently all of this evidence was stricken out as incompetent under sec- 
tion 829, and it becomes necessary to decide which ruling of the trial judge 
was correct—that admitting the evidence, or that striking it out. 

We think the evidence was competent as against the respondents as 
beneficiaries under the policy. It was thus competent unless it can be 
said that they derived their “title or interest from, through or under a 
deceased person * * * by assignment or otherwise,” and we do not 
think that a person claiming money directly from an insurance company 
by virtue of a designation under a policy can be said to be claiming “from, 
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through or under” the insured in said policy even though the latter has 
made the designation. Of course, it must be admitted that in a sub- 
stantial sense it is due to the act of the insured that the beneficiary be- 
comes entitled to the proceeds of the policy. Without such act the latter 
would have no claim. What was said by Judge Cullen in Matter of 
Dows, 167 N. Y. 227, 231, 60 N, E. 439, 441 (52 L. R. A. 433, 88 Am. 
St. Rep. 508), when speaking of title under a power of appointment, is 
quite as applicable in es! case of a designation of a beneficiary under an 
insurance policy. He said 

“But whatever be the technical source of title of a grantee under a 
power of appointment, it cannot be denied that in reality and substance 
it is the execution of the power that gives to the grantee the property 
passing under it.” 

Nevertheless with very limited exceptions it has been held that the 
title of a grantee under a power of appointment comes from the donor 
of the power rather than from the one who exercises it (Chanler v. Kel- 
sey, 205 U. S. 466, 474, 27 Sup. Ct. 550, 51 L. Ed. 882), and principles 
similar to those applied in the case of powers, we think, lead to the con- 
clusion that beneficiaries like the respondents secure their money from 
the insurance company and not from the insured who designated them. 
The great body of authority makes it plain, by inference at least that 
when section 829 speaks of deriving title or interest from, through, or 
under a deceased person, it contemplates property or an interest which 
belonged to the deceased in his lifetime and the title to which has passed 
by assignment or otherwise through him to the party who is protected 
by the section, These authorities do not contemplate a case where a 
party claims property from a third person which never belonged to the 
deceased and which in fact did not come into existence until his death. 

No cases have been found in this state directly passing upon this 
question. The case of Sabin v. Grand Lodge A. O. U. W., 6 N. Y. 
St. Rep. 151, which has been cited as so doing, does not in fact do it. 
It was simply held in that case that on a consideration of the comparative 
rights of the contending parties evidence of personal transactions with 
the deceased should not be given, but the court expressly refrains from 
holding that the general rule was as now claimed by the respondents. 


Various cases have been found outside of the state passing upon the 
question under statutes substantially similar to our own, In Michigan it 
has been held, somewhat doubtingly in the later cases, that evidence of 
personal transactions with the insured under circumstances analogous to 
those existing in this case is incompetent. Franken v. Sup. Ct., 152 Mich. 
502, 116 N. W. 188; Great Camp, etc., v. Savage, 135 Mich. 459 98 N. 
W. 26; Wallace v. Fraternal Mystic Circle, 127 Mich, 387, 86 N. W. 853. 
But the courts of Kansas, Illinois, Iowa, Pennsylavnia, and South Caro- 
lina have held a contrary view and have decided that a person occupying 
a position similar to that occupied by the respondents does not come with- 
in the purview of such a statute as our own section 829 of th: Code. 
Shuman v. Sup. L. K. of H., 110 Iowa, 480, 81 N. W. 717; Crowell v.<Ins. 
Co., 140 Iowa, 258, 118 N, W. 412; Broadrick v. Broadrick, 25 Pa. Super. 
Ct. 225; Hamill v. Sup. Council, 152 Pa. 537, 25 Atl. 645; Macaulay v. 
Nat. Bank, 27 S. C. 215, 3 S. E. 193; Farrenkoph v. Holm, 142 Ill, App. 
336, affirmed 237 Ill. 94, 86 N. E. 702; Savage v. Modern Woodmen, 84 
Kan, 63, 113 Pac. 802, 33 L. R, A. (N. S.) 733. We think, therefore, it 
was error to strike out this evidence. 

But even though it was technical error thus to rule, the question still 
remains whether appellant could have been helped by the evidence, and 
whether, therefore, its loss was a source of any damage to her. We 
do not think it was. We think that on all of the evidence produced in 
her behalf, including that which was stricken out, she failed as matter 
“ to establish that she was an assignee of the involved insurance 
policy, 
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[2] As has been pointed out, the only evidence of assignment cited 
or relied upon on this appeal consists of statements made by the insured 
that he had assigned his insurance to the appellant, and we do not think 
that this is sufficient to establish an assignment. It very likely may be that 
under some circumstances a borrower might make statements respecting 
a tranfer of securities to a proposed lender upon which the latter would 
be entitled to rely in making loans. But that does not seem to be this 
case. The appellant could not have been misled by the statements of her 
husband, and there is no element of estoppel involved by virtue of which 
equity will treat as having been done that which ought to be done. The 
appellant knew whether an assignment had been made. She was not 
deceived by her husband’s statements, She knew that he had never exe- 
cuted and delivered to her any written assignment of the insurance 
policy; that he had never in appropriate and effective language made a 
present transfer of the policy by parol to her; that she had never had 
possession of the policy; and that he had never done anything to, by, or 
with her, symbolically or otherwise, to give her control of the policy. 
She had never given to or received from the insurance company any notice 
indicating transfer of ownership to her, and she had no assurances that 
the insured was not exercising control and ownership over the policy as 
in fact he did do. Under these circumstances. it seems to us that the 
loose, general statements by the insured that he had made a transfer of the 
policy were not sufficient evidence to establish even an equitable parol 
assignment to the appellant. 


[3] We are not adopting this view on the theory that, because this 
. assignment is claimed to have been made by a dead person, it can only 
be established by a different kind and quality of evidence than would be 
sufficient if the transaction were alleged to have been with a living per- 
som and for which theory support is sometimes supposed to be found in 
what was said’in Rousseau v. Rouss, 180 N. Y. 116, 72 N. E. 916; Ham- 
lin v. Stevens, 177 N. Y. 39, 69 N. E. 118; Wallace v. Wallace, 216 N. 
Y. 28, 109 N. E. 872; and other similar cases. The rule in any civil case 
is that the plaintiff must establish his claim by a fair preponderance of 
evidence. We need do not more than this if his claim deals with a dead 
person; he cannot do less if he is attacking the rights and property of a 
living person. The general rule as to weight and quality of evidence 
is no different in one case than in the other. In applying the rule and 
test to specific evidence, however, it very likely will and should occur 
that the triers of fact will more carefully and critically scrutinize evi- 
dence offered against a dead person’s estate for the purpose of deciding 
whether it does make the necessary weight and preponderance of evi- 
dence, than would be done if the testimony was offered against one who 
was alive to contradict it. This is what we construe the expression in 
the opinions to which we have referred to mean. As was said by Judge 
Crane in McKeon v. Van Slyck, 223 N. Y. 392, 397, 119 N. E. 851, 852, 
writing upon this subject: 

“In civil cases a plaintiff is never required to prove his case by more 
than a preponderance of evidence. This is as true of actions against 
an executor, founded on claims put forward for the first time after the 
death of the testator, as it is of other actions. * * * No doubt, in 
determining whether the preponderance exists, the triers of the facts 
must not forget that death has sealed the lips of the alleged promisor. 
They may reject evidence in such circumstances which might satisfy them 
if the _promisor were living . They must cast in the balance the evidence 
offered upon the one side.and the opportunities for disproof upon the 
other. They may therefore be properly instructed that to make out a pre- 
ponderance the evidence should be clear and convincing. * * * But 
all these instructions inf last analysis are mere counsels of caution.” 


Our conclusion is that, measuring appellant’s case by the ordinary 
and standard rules, she failed as matter of law to produce evidence which 
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would have permitted the mgs § to find that an assignment had been made. 
Williams v. Ingersoll, 89 N 508, 521; Rupp v. Blanchard, 34 Barb. 
627, 629; Holmes v. Evans, 129. N. Y. 140, 145, 29 N. E. 233; N. W. Mut. 
Life Ins. Co. v. Wright, 153 Wis. 252, 140 N. W. 1078, Ann. Cas. 1914D, 
697; Richardson v. White, 167 Mass. 58, 44 .N. E. 1072; Bowers v. Jon: 
son, 49 N. Y. 432, 434; Cuyler v. Wallace, 183 N. Y. 291, 76 N us 
Ann, Cas. 407; Donovan v. Midlebrook, 95 App. Div. 365, 88 N. Y. hae. 

For these reasons we think the judgment should be affirmed, with 
costs. 

Collin, Cuddeback, Pound and Andrews, JJ., concur. 

hase, J., concurs in result. 
Cardozo, J., not voting. 
Judgment affirmed. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


MYERS 
v. 
MUTUAL LIFE INS. CO. OF NEW YORK. (No. 3551.)* 


1. INSURANCE—LIFE INSURANCE — REPRESENTATIONS OR 
WARRANTIES. 


The declarations and statements made by the insured in an applica- 
tion for a policy of life insurance are, according to their nature and ef- 
fect, either representations or warranties. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE—LIFE INSURANCE—“WARRANTIES.” 


“Warranties” in such a policy of insurance constitute part of the 
contract and stipulate for the absolute truth of the statement made. They 
must be strictly complied with, else the policy may be avoided. 


(For other cases, see Insurance, Dec. Dig. § 266.). 


(For other definitions, see Words and Phrases, First and Second 
Series, Warranty.) 


3. INSURANCE—LIFE INSURANCE—‘REPRESENTATIONS.” 

“Representations” are not, strictly speaking, part of the insurance 
contract, but are collateral thereto. They are statements made to the in- 
surer before or at the time of making the contract, presenting the ele- 
ments upon which the risk is either accepted or rejected. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Representations. ) 


4. INSURANCE—LIFE INSURANCE — REPRESENTATIONS OR 
WARRANTIES. 
Such statements or declarations will not be construed to be warran- 


{Decision rendered, Feb. 18, 1919. 98 S. E. Rep. 424. Syllabus by the 
ourt. 
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ties unless the provisions of the application and the policy taken together 
leave no room for any other construction. 


(For other cases, see Insyrance, see Dec. Dig. § 265.) 


5. INSURANCE — LIFE INSURANCE — REPRESENTATIONS — 
EFFECT. 


A policy of insurance issued upon an application containing state- 
ments and declarations which are treated as representations will not be 
avoided because of the falsity thereof, unless they are untrue in a ma- 
terial regard, and are made with the intent to mislead or deceive, or are 
a statement of some material fact as true without its being known to be 
true, and which has a tendency to mislead. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


6. INSURANCE — LIFE INSURANCE — REPRESENTATIONS— 
STATEMENTS IN APPLICATION. 


Statements or declarations made by an applicant for insurance as to 
the condition of his health, as to his habits in regard to the use of in- 
toxicating liquors, as to his previous condition of health, and as to his 
having consulted or not consulted physicians within a prescribed period, 
will be treated as representations, unless it plainly appears that the parties 
intend them to be warranties. 


(For other cases, see Insurance, see Dec. Dig. § 265.) 


7. INSURANCE—LIFE INSURANCE—REPRESENTATIONS. 


The answer of an applicant for insurance to a particular question di- 
rected to him will be treated as a material representation. The fact that 
a specific answer is sought and obtained in regard thereto is proof that 
the parties consider the matter material. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


8. INSURANCE—LIFE INSURANCE — TREATMENT BY PHYSI- 
CIAN—VALIDITY OF POLICY. 


In determining whether or not an applicant for insurance has been 
treated by a physician so as to render voidable a policy of insurance is- 
sued to him upon the representation that he had not been so treated, pre- 
scriptions for slight temporary ailments will not be considered; neither 
will such slight temporary ailments be taken into consideration in de- 
termining the truth or falsity of a representation as to diseases or mala- 
dies with which the insured may have been afflicted. 


(For other cases, see Insurance, Dec. Dig. §§ 291[6], 292.) 


9. INSURANCE—LIFE INSURANCE — USE OF INTOXICANTS— 
VALIDITY OF POLICY. 


A policy of life insurance issued upon an application in which is con- 
tained a representation of the insured that he did not, at the time of 
making said application, use intoxicating drinks, and had not used arty 
for more than a year, but that he had been intoxicated twice within the 
preceding five years, will not be avoided by proof that the insured more 
than two years prior to the application for the insurance had used intoxi- 
cating drinks, and had been under the influence thereof on at least two 
occasions. 


(For other cases, see Insurance, Dec. Dig. § 297.) 
10. INSURANCE—LIFE INSURANCE—TREATMENT BY PHYSI- 
CIAN—AVOIDANCE OF POLICY 


A policy of insurance, issued upon an application therefor, in which 
the representation is made, in answer to a question asked, that the in- 
sured had not consulted nor been treated by a physician within five 
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years mext preceding the making of said application, will be avoided at 
the instance of the insurer upon a showing that the insured within said 
time had been treated for several consecutive months for a chronic 
malady with which he was then suffering. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


11. INSURANCE—LIFE INSURANCE—HEALTH — AVOIDANCE 
OF POLICY. 


A policy of insurance will be avoided at the instance of the in- 
surer, where the insured, in answer to a question in his application for 
insurance, states that he had since childhood only suffered from certain 
named complaints, from which he had fully recovered, when the evidence 
shows that he had been treated for several months at a time long sub- 
sequent to the complaints mentioned by him for a disease with which he 
was then suffering. 


(For other cases, see Insurance, Dec. Dig. § 291[4].) 


Error to Circuit Court, Wetzel County. 

Action by W. O. Myers, committee, etc., against the Mutual Life In- 
surance Company of New York. Judgment for plaintiff, and defendant 
brings error. Reversed and remanded for a new trial. 


Brown, Jackson & Knight, of Charleston, Thos. P. Jacobs, of New 
Martinsville, and Frederick L. Allen, of New York City, for plaintiff in 
error. 


Edwin O. Keifer, of New Martinsville, for defendant in error. 


Ritz, J. This writ of error seeks the reversal of a judgment rendered 
upon two policies of insurance issued by the defendant upon the life of 
Columbus J. Myers. The policies in question were issued on the 15th 
day of April, 1912, and Myers died on the 14th day of December of the 
- same year. Prior to the issuance of the policies, Myers made to the com- 

pany written applications therefor. In these applications he made certain 
statements as to the condition of his health, both at that time and previous- 
ly, as to his having consulted a physician, or physicians, within fiive years 
previous thereto, and as to his habits in regard to the use of intoxicating 
liquors. In answer to a question contained inj the application, Myers 
stated that he had had three attacks of pneumonia in 1887, 25 years prior 
thereto, and two attacks of typhoid fever in 1876 and 1896; that his re- 
covery from all of those illnesses had been complete. And in answer to 
a specific question he replied that the above were all of the illnesses, dis- 
eases, or injuries with which he had been afflicted since childhood. He 
was also asked to state every physician who had prescribed for him, or 
whom he had consulted in the past five years, and to this question he 
answered that no physician had prescribed for him, and he had consulted 
mone within that time. In answer to a question as to whether or not he 
was in good health, he answered that he was, and that there was no im- 
pairment of his health. He further replied, in answer to a question as to 
whether he had any bodily deformity, that he had none. He was asked 
in the application whether or not he used wine, spirituous, or malt liq- 
uors, and replied thereto that he did not. In answer to a question as to 
what kind of such liquors he had used within the past year, 
and how much in any one day, he replied that he had used none within 
that time. In answer to a question as to whether or not he had been in- 
toxicated during the past five years, he answered that he had been so in- 
toxicated twice within that time. He also replied that he had never taken 
treatment for the liquor or drug habit, and that he was a total abstainer 
and had been such for several years. It is charged in the statement of 
defense made by the company that the answers made by Myers above 
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referred to were false; that in fact and in truth he had had other ill- 
nesses since childhood than those referred to; that he had consulted 
physicians, and had been prescribed for by physicians within five years 
next preceding the making of the application; that he was not in good 
health at the time he made the application; and further that he was at 
said time, and had been for a long time prior thereto, addicted to the ex- 
cessive use of intoxicating liquors, and because of these alleged untruth- 
ful and false representations the defendant sought to avoid the payment 
of the amoynt of the policies. 

The evidence offered in support of these contentions shows that 
Myers was formerly a resident of Wetzel county, W. Va.; that several 
years prior to the making of the applications for these policies of in- 
surance he removed to Oklahoma; that he resided there for awhile, and 
about the year 1907 or 1908 he removed to New Mexico, where he resided 
for about two years, returning to Oklahoma in the fall of 1909 or 1910, 
where he resided until a short time after the issuance of the policies, 
when he returned to his old home in Wetzel county, W. Va., dying there 
in December, 1912. In regard to the use of intoxicating liquors, it ap- 
pears that during the two years that Myers lived in New Mexico he drank 
intoxicating liquors to some extent. This is shown by a number of wit- 
nesses. It appears that he lived at some distance from a town where in- 
toxicating liquors were sold, and went to that town some two or three 
times a month, and that on those occasions he drank intoxicating liquors. 
No witness, however, testifies to seeing him under the influence of such 
liquors during this time on more than two occasions. There are some 
witnesses introduced by the defendant company who testifiy that on some 
occasions after Myers returned to Oklahoma from New Mexico he ap- 
peared to them to be under the influence of intoxicating drinks, but no 
witness testifies that he ever saw him take a drink after he returned from 
New Mexico. A great manly of his intimate business and familiar as- 
sociates testify that Myers was not only a temperate man, but that during 
the time he lived in Oklahoma, after his return from New Mexico, they 
never knew him to take a drink, or to be under the influence of liquor. 
We think it may safely be said that the evidence proves without sub- 
stantial contradiction that ‘Myers did use intoxicating liquors while he 
was in New Mexico, which was more than two years before the issuance 
of the policies of insurance, but that he had been a total abstainer there- 
from after his return to Oklahoma. 


It is also shown that during the time Myers was in New Mexico he 
had been treated by Dr. J. T. Stone. This treatment was during the year 
1909. Dr. Stone testifies that Myers came to him and complained of his 
stomach hurting him, and gave him the history of his case, from which 
he pronounced the disease chronic gastritis, and administered to him 
treatment therefor. He testifies that he prescribed for him for this trou- 
ble off and on for several months, and he thinks he was also treated by 
other doctors for the same trouble. It is also shown that after his return 
to Oklahoma, and just a few months before he applied for the policies of 
insurance sued on in this case, he was treated by Dr. Schrader. This 
physician testifies that in February or March, 1912, Myers came to his 
office and consulted him in regard to his condition, complaining of his 
kidneys bothering him, and asked the doctor to give him something to re- 
lieve him; that, after making no examination of the patient other than 
to ask him some questions in regard to his troubles, he prescribed for him, 
and this was the only occasion upon which this physician treated him. 
No attempt is made to show that Myers was not, apparently at least, in 
good health at the time of the making of the applications. 

[1-4] The question involved here is: Do the facts shown above fur- 
nish ground to the defendant for avoiding the payment of the amount of 
the policies? Declarations and statements made by a person desiring in- 
surance in his application for a policy therefor are, according to their 
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nature and effect, distinguished as representations or warranties. ‘“Re- 
presentations” are in their nature no part of the contract of insurance. 
Their relation thereto is collateral. They are facts presented to the in- 
surer before or at the time of making the contract as a presentation of 
the elements upon which the risk is to be accepted or rejected. They fur- 
nish a basis for the contract on the faith of which it is entered into, and 
if false in any respect material to the risk the contract may be avoided. 
A “warranty,” on the other hand, is a part of the contract itself. It de- 
fines by way of particular stipulation and condition the precise limits of 
the obligations which the insurer undertakes to assume, and no liability 
can arise outside of such limits. As to whether or not the statements 
made by Myers, which it is contended were false, were warranties 
or representations, there can be little doubt in this jurisdiction. Declara- 
tions of the same character made in applications for life insurance were 
involved in the cases of Schwarzbach v. Protective Union, 25 W. Va. 622, 
52 Am. Rep. 227, Logan v. Assurance Society, 57 W. Va. 384, 50 S. E. 
529, and Marshall v. Insurance Association, 79 W. Va. 121, 90 S. E. 847, 
and in all of those cases were held to be representations and not war- 
ranties. That conclusion is not only fixed by those decisions, but is well 
supported by the authorities. 3 Cooley’s Briefs on Insurance, p. 1931, 
etc.; 3 Joyce on Insurance, § 1882, etc. 

We conclude, therefore, that these declarations were representations 
made by Myers to the defendant company as a basis upon which it 
might determine the acceptance of the risk, and, if accepted, upon what 
terms. Their effect upon the policies of insurance is determined sub- 
stantially by the same rules as representations made in the procurement of 
any other contract. If they are false in a material respect to the knowl- 
edge of the one making them, they will afford ground for the avoidance 
of the contract at the instance of the party defrauded. The rule has 
been stated that to avoid a policy of insurance by misrepresentation the 
false statements must have been made willfully, and with intent to 
deceive, and must have been relied upon by the insurer. It necessarily 
follows from this that a misrepresentation made innocently will not avoid 
the policy; neither will a false representation as to a fact not material. 
The trouble arises, however, in the application of these general rules 
to particular cases. It may be said that where a representation is made 
by one in an application for insurance of a fact peculiarly within his 
own knowledge, and it turns out to be untrue, it will be held to be a 
fraudulent representation. In many of the cases it has been argued that 
where such a representation is false, but it did not appear that the 
insured had not acted in perfect good faith in making it, it would not 
be treated as a fraudulent representation. But the correct rule in this 
regard seems to be that laid down in Schwarzbach v. Protective Union, 
supra, to the effect that, as to those representations peculiarly within 
the knowledge of the insured, if the statements are untrue he is guilty 
of a legal fraud, though he may not have intended to deceive, and he 
will be bound by the effect thereof. Logan v. Assurance Society, supra; 
Marshall v. Insurance Association, supra. The doctrine-of these cases 
seems to be that where a representation is made as to the existence or 
nonexistence of a certain state of facts which from their peculiar nature, 
the assured is bound to know about, he will be bound by the representa- 
tion, notwithstanding for the moment he may not have recalled the 
facts, or have overlooked them. 


[5-9] Difficulty is also encountered in determining what representa- 
tions are material in such an application. In this regard it seems to be 
firmly established by the authorities that by making inquiry in regard to 
the existence or nonexistence of a particular fact, or facts, the same is 
made material; it is brought into prominence by the very force of the fact 
that information is sought concerning the particular matter, and for this rea- 
son the courts with practical unanimity treat answers to such specific inquir- 
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a 
ies as material representations. 3 Joyce on Insurance, § 1914; Schwarzbach v. 
Protective Union, supra; Logan v. Assurance Society, supra; and Marshall 
v. Insurance Association, supra. Applying these rules to the representa- 
tions made by Myers, which it is charged here were false, it may be said 
that they were material representations. They were statements which 
the insurance company had a right to rely upon as being true, and 
further they were in the main statements of facts or circumstances 
within the knowledge of the applicant, and, if they were false within the 
meaning of the law, then the defendant could avoid the policies of 
insurance for that reason. 14 R. C. L. p. 1068, etc.; 3 Joyce on In- 
surance, § 1884, etc.; 3 Cooley’s Briefs on Insurance, p. 1959, etc.; 
Masonic Life Association v. Robinson, 149 Ky. 80, 147 S. W. 882, 41 
L. R. A. (N. S.) 505; Knights of Maccabees v. Shields, 156 Ky. 270, 
160 S. W. 1043, 49 L. R. A. (N. S.) 853; Quinn v. Mutual Life In- 
surance Co., 91 Wash. 543, 158 Pac. 82; Metropolitan Life Ins. Co. v. 
Solomito, 184 Ind. 722, 112 N. E. 521; Germania Life Ins. Co. v. Klein, 
25 Colo. App. 326, 137 Pac. 73; Price v. Phoenix Mutual Life Ins. Co. 
17 Minn. 497 (Gil 473), 10 Am. Rep. 149 166; Thorner v. John Hancock 
Mutual Life Ins. Co., 164 App. Div. 34, 49 N. Y. Supp. 345; Burruss v. Na- 
tional Life Association, 96 Va. 543,32 S. E.49; A2tna Life Ins. Co. v. Moore, 
231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356; Mutual Life Ins. Co. v. 
Hilton-Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 1202. Many 
more authorities might be cited to the same effect, but these representa- 
tive ones will serve to illustrate the principles controlling in this case. 

The question therefore remains: Were these representations false 
and fraudulent? The representation made by Myers in regard to his 
use of intoxicating liquors was that he did not at the time of the applica- 
tion for the policies of insurance use any intoxicating liquors, and that 
he had not for a year; in fact, had been a total abstainer for several 
years; that he had within the five years next preceding, however, been 
intoxicated on two occasions. From the recital we have before made 
of the facts proved in this regard it will be seen that the statements 
made by Myers at the time he made the applications were very nearly, if not 
quite, the facts proved as to his habits in this regard. It sufficiently 
appears, we think, that he was a total abstainer for more than two years 
prior to the time the applications were made, and it does not appear from 
the evidence that he was ever intoxicated on more than two occasions 
within the five-year period, while it is shown that within that five-year 
period, but more than two years prior to the time of making the applica- 
tions, he had been an occasional drinker of intoxicating liquors. We 
find that the proof on this question does not show the falsity of the 
representations made by the assured. 

As to the representation that the assured was in good health at the 
time of the making of the applications, there is no evidence to the 
contrary. It is true, it is shown that a short time before that Dr. 
Schrader had prescribed for him on one occasion, and that more than 
two years before he had been treated for several months for chronic 
gastritis; but there is no showing that he was to his knowledge affected 
by any disease at the time he made the applications for the policies. In 
fact, the proof of those who knew him most intimately is that he was in 
apparent good health without any indication of disease of any kind. 

[10, 11] It is shown, however, beyond question, that he had consulted 
physicians at least twice within the five years next preceding the issuance 
of the policies, and that he had suffered from an illness during that 
time not disclosed by his applications. It is argued that not every con- 
sultation with a physician or every temporary illness will make such a 
representation false, and no doubt this is the law. Many times physi- 
cians are consulted to furnish relief from slight temporary indispositions, 
such as headaches and colds, and it is held that such consultations are 
not within the purview of a representation of this character, nor are 
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such diseases within the same. 3 Cooley’s Briefs on Insurance, p. 2163; 
Logan v. Assurance Society, supra. But can we say that the evidence 
in this case justifies the conclusion that the malady for which Myers 
received treatment while in New Mexico covering a period of several 
months was such a slight indisposition? The insurance company was 
entitled to have Myers act fairly and honestly with it. He was bound 
to know when these questions were asked that the insurance company 
would act upon his answers, and his concealment of the treatment he 
had received during a period of several months cannot be looked upon in 
any other light than that it was fraudulent and deceitful and calculated 
to mislead the defendant. The treatment received by him from Dr. 
Schrader on the one occasion testified to by that physician may have 
been for only a slight indisposition, as it seems not to have been followed 
up, and we think it might well be said that his trouble at that time 
was of such character as not to fall within the terms of the question 
asked. We cannot say this, however, in regard to the treatment un- 
dergone by him while in New Mexico. It extended over a period of 
several months; he was prescribed for by a physician a number of 
times, different remedies being prescribed on different occasions to meet 
the varying phases of the trouble with which. he was suffering. Clearly 
it was the duty of Myers in answering this question to have informed the 
company of his treatment by this physician, and the malady with which 
he was then suffering. There is no attempt made to contradict in 
any way the testimony of the doctor offered on this phase of the case, 
and the jury could not be allowed to disregard it, nor could the jury be 
allowed to say this misrepresentation in this regard was immaterial. 
[12] The defendant assigns as error the action of the court in re- 
fusing to allow its medical director and his assistant to testify as to 
what action would have been taken upon the insured’s applications if he 
had answered the questions correctly to which it is contended he made 
false answers, and also as to the custom of insurance companies generally 
in acting upon applications. It was entirely immaterial what the opinion 
of these witnesses at this time might be. The parties fixed the materiality 
of these inquiries and the answers thereto, and the opinion of any witness 
as to what would have happened had the answers been different, or as 
to the custom of insurance companies generally in regard to passing upon 
applications, would have proved nothing that would in any way enlighten 
the jury. At most, such answers were merely the opinion of the witnesses, 
not dependent upon scientific knowledge or skill, and there is no rule of 
law which permits the admission of such opinion as evidence. 
Schwarzbach v. Protective Union, 25 W. Va. 622-651, 52 Am. Rep. 227. 
For the reasons above pointed out, we reverse the judgment, set aside 
the verdict of the jury, and remand the cause for a new trial. 
Poffenbarger, J., absent. 


SOVEREIGN CAMP WOODMEN OF THE WORLD v. WALLACE. 
(4 Div. 570.)* 


(Court of Appeals of Alabama.) 


1. INSURANCE— FRATERNAL BENEFIT INSURANCE—DUE 
PAYMENT OF ASSESSMENT—QUESTION FOR JURY. 


In action on fraternal order’s life policy, whether deceased member’s 


* Decision rendered, Nov. 26, 1918 On Rehearing Dec. 17, 1918. 
80 S. Rep. 691. 
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assessment for June was paid on or before July lst was a question for 
the jury under evidence consisting of a receipt bearing date of July 1st, 
despite the clerk’s testimony he could not be positive about receiving 
payment then. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—ACCEPT- 
ANCE OF ERRONEOUS RECEIPTS—ESTOPPEL. 


Fact that deceased member of fraternal benefit order had accepted 
annual receipts erroneously showing payments of assessments which, if 
true, would place him in default, would not estop his beneficiary from 
showing the true facts in an action on the policy. 


(For other cases, see Insurance, Dec. Dig. § 186[1].) 


Appeal from Circuit Court, Coffee County; R. I. Jones, Judge. 
Action by Edie Wallace against the Sovereign Camp Woodmen of 
the World. From judgment for plaintiff, defendant appeals. Affirmed. 


C. H. Roquemore, of Montgomery, for appellant. 
Baldwin & Murphy, of Andalusia, for appellee. 


LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT INS. 
ASS’N v. HUGHES. (6 Div. 837.)* 


(Supreme Court, of Alabama.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—AUTHORITY 
OF AGENT—WAIVER OF DEFAULTS—STATUTE. 


Before Act 1911, p. 713, agent of mutual benefit society charged with 
duty of collecting premiums might have conferred upon him by implica- 
tion, despite absence of authority in by-laws of society, authority to 
waive defaults and forfeitures, resulting from failure duly to pay pre- 
miums and assessments, by reception thereof after they should have been 
paid. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—AUTHORITY 
—— OF PREMIUMS—QUESTION FOR 
JURY. 


In action against mutual benefit society on its certificates of life 
insurance, existence and extent of authority of agent to collect premiums 
after due date, and bind company on its certificates, resting on implication 
and in parol, held a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) . 


4. INSURANE—MUTUAL BENEFIT INSURANCE—AGENT TO 
COLLECT—DELEGATION OF AUTHORITY—QUESTION FOR 
JURY. 


In action against mutual benefit society on certificates of life_in- 
surance, whether agent who collected assessments was authorized to 
delegate his authority to another to act for him, and in turn for defendant 
society, was a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 
*Decision rendered, Jan. 23, 1919. 80 S. Rep. 850. 
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5. INSURANCE—MUTUAL BENEFIT INSURACE—EVIDENCE. 


In action against mutual benefit society on certificates of insurance, 
it was competent for plaintiff to adduce evidence in recital of her version 
of statements made to her by society’s agent, who collected assessments, 
subsequent to agent’s receipt from his wife of check and cash in payment 
of assessments, delivered by insured’s relative to agent’s wife. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


- 


Appeal from Circuit Court, Jefferson County; John H. Miller, Judge. 

Action by Mrs. Jennie B. Hughes against the Locomotive Engineers’ 
Mutual Life & Accident Insurance Association. From judgment for 
plaintiff, defendant appeals. Reversed and remanded. 


Weakley & Rice and Frank S. White & Sons, all of Birmingham, 
for appellant. 
Stokely, Scrivner & Dominick, of Birmingham, for appellee. 


re 


PACIFIC MUT. LIFE INS. CO. v. HAYES. (8 Div. 83.)* 
(Supreme Court of Alabama.) 


1. INSURANCE — AGENTS — ACCEPTANCE OF DEFAULTING 
PREMIUM. 
Where agent, having authority to accept defaulting premium, accepts 
premium with knowledge that payment was being made after default, 
such knowledge was imputable to the company, and forfeiture was waived. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—AUTHORITY OF AGENT—NOTICE TO IN- 

SURE—SUFFICIENCY OF EVIDENCE. 

Evidence held insufficient to show that beneficiary or insured was in- 
formed of the real authority of agents, to whom defaulting premuim was 
paid. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


5. INSURANCE—LIFE INSURANCE—AGENT’S APPARENT AU- 

THORITY—DEFAULTING PREMIUM. 

Acceptance of defaulting premium on life policy by agents having ap- 
parent authority to accept premium after default, upon payment thereof 
by person having no information as to agent’s real authority, was binding 
upon insurer 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


6. INSURANCE—LIFE INSURANCE—AUTHORITY OF AGENT 
—ACCEPTANCE OF DEFAULTING PREMIUM. 


Evidence held to warrant jury finding that agents were authorized 
to accept defaulting premium. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


7. INSURANCE—PAYMENT OF DEFAULTING PREMIUM. 


Where check in payment of defaulting premuim was cashed by gen- 
eral agent with knowledge of default, and sent on for collection by pay- 
ing bank and paid by drawee bank, the truth or falsity of statements in 


*Decision rendered, Jan. 16, 1919. Rehearing denied, Feb. 6, 1919. 80 
S. Rep. 834. 
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good health certificate subsequently received from insured was imma- 
terial, though the drawee bank did not pay the check until after receipt 
of the certificate; since such payment, in view of Code 1907, § 5136, 
related back to the day when the check was cashed and changed the con- 
ditional acceptance into an absolute payment as of that date. 


(For other cases, see Insurance, Dec. Dig. § 392[1]. 


8 INSURANCE—WAIVER-—JURY QUESTION. 

Whether there was a waiver of default by acceptance of defaulting 
premium was a question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


9 INSURANCE—WAIVER OF FORFEITURE—EFFECT. 

Waiver by insurer of forfeiture by acceptance of defaulting premium 
did not create a new contract dating from the waiver, but merely gave 
the original contract binding force as if no cause of forfeiture had 
occurred. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


loo from Crcuit Court, Morgan County; Robert C. Brickell, 
udge. 
Action by Mrs. E. M. Hayes against the Pacific Mutual Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


E. W. Godbey, of Decatur, for appellant. 
W. T. Lowe and Callahan & Harris, all of Decatur, for appellee. 


ee 


METROPOLITAN LIFE INS. CO. v. FITZGERALD. (No. 100.)* 
(Supreme Court of Arkansas.) 


1. INSURANCE—ACTION ON POLICY—REAL PARTY IN IN- 
TEREST. 

Under Kirby’s Dig. § 2636, subd. 2, a person who was only heir, and 
had paid up all debts of deceased, could sue on insurance policy, notwith- 
standing policy provisions that amount due should be paid to executor 
or administrator or to certain other persons. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


3. INSURANCE—ACTION ON POLICY—WHO MAY SUE. 

Under Kirby’s Dig. §15, as to right of heirs to sue when there are 
no debts, a person who was only heir, and had paid up all debts of a 
deceased, could sue on insurance policy, notwithstanding provisions in 
policy to the effect that amount due thereunder should be paid to 
executor or administrator or to certain other persons. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


4. INSURANCE-—LIFE INSURANCE—QUESTION FOR JURY. 


In action on life policy, whether insured before issuance of policy 
had been attended by a physician for a serious disease, and whether at 
time of issuance of policy he was afflicted with such disease, either of 
which would have avoided policy, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 667[7].) 
* Decision rendered, Feb. 10, 1919. 209 S. W. Rep. 77. 
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Appeal from Circuit Cqurt, Pulaski County; G. W. Hendricks, Judge. 
Action by Violet Fitzgerald against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Moore, Smith, Moore & Trieber and Geo. A. McConnell, all of 
Little Rock, for appellant. ° 
Carmichael & Brooks, of Little Rock, for appellee. 


WATKINS v. HOME LIFE & ACCIDENT INS. CO. et au. (No. 71.)* 
(Supreme Court of Arkansas.) 


3. INSURANCE—DEATH OF INSURED AND BENEFICIARY IN 
COMMON DISASTER—RIGHT OF REPRESENTATIVES. 
Under policy providing that if beneficiary should die before insured 

the interest of the beneficiary should vest in insured, the beneficiary had 

a qualified interest, and where both perished in a common disaster, in- 

surance was payable to representatives of beneficiary, there being no proof 

as to which one died first. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


Appeal from Pulaski Chancery Court; J. E. Martineau, Chancellor. 

Bill of interpleadereby the Home Life & Accident Insurance Company 
and another, in which H. L. Watkins, administrator of the estate of -W. 
R. Fischer, deceased, and another, filed answers. From decree rendered, 
Watkins appeals. Affirmed. 


C. E. Johnson, of Delight, and S. S. Langley, of Murfreesboro, for 
appellant. 


Otis Gilleylen, of Glenwood, and Carmichael & Brooks, of Little 
Rock, for appellees. 


* Decision rendered, Jan. 20, 1919. 208 S. W. Rep. 587. 


NATIONAL LIFE INS. CO. OF VERMONT v. BECK & GREGG 
HARDWARE CO. et at. (No. 932.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—LIFE INSURANCE—ASSIGNABILITY. 

On Jue 4, 1917, the National Life Insurance Company of Vermont 
issued a “renewable term policy” on the life of Martin H. Roop payable 
to “the executors, administrators, or assigns of the insured,” for a stated 
amount in consideration of specified premiums. The contract of insur- 
ance contained the clause: “The insured may renew this policy for 


aa rendered, Feb. 13, 1919. 98 S. E. Rep. 266. Syllabus by the 
ourt. 


Vol. LIII—38. 
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further periods of ten years each, without medical examination (provided 
there has been no lapse in the payment of premiums), by written notice 
to the company at its home office before the expiration of any period of 
the insurance hereunder, and by the payment in each year, on the dates 
above specified, of the premium for the age attained by the insured at the 
beginning of any such renewal period. in accordance with the table of 
rates on the back hereof.” On September 21, 1907, the insured made a 
written assignment of the policy to Beck & Gregg Hardware Company, 
as collateral security for a debt, which assignment was acknowledged by 
the insurer, in writing entered thereon, to be “received and original filed 
this 27th day of September A. D. 1907, assuming no responsibility as to 
its validity.” The assignment was of “all my right, title, and interest in 
and to said policy or contract of insurance (except that the cash value 
of all dividends from the surplus apportioned to this contract may be 
used by the insured) subject to all of its conditions and to the rules 
and regulations of the said National Life Insurance Company.” Held, 
the “assigns” of the insured being included among the beneficiaries of the 
policy, the contract should be construed as contemplating assignment 
by the insured, and it was assignable. Rylander v. Allen, 125 Ga. 206, 
$3 S. E. 1032, 6 L. R. A. (N. S.) 128, 5 Ann. Cas. 355. 


(For other cases, see Insurance, Dec. Dig. § 121, 203.) 


2. INSURANCE—LIFE INSURANCE—ASSIGNMENT OF POLICY 
—-“ALL RIGHT, TITLE, AND INTEREST.” 


The assignment of “all my | right, title, and interest in and to said 
policy or contract of insurance,” as employed in the written assignment, 
was an assignment of every right the insured had under the policy, in- 
cluding the right to maintain the life of the policy by payment of pre- 
miums, and to make a written demand for renewal of the policy for ten- 
year periods. 


(For other cases, see Insurance, Dec. Dig. § 213.) 


3. INSURANCE—CONTRACT OF LIFE INSURANCE—REFUSAL 
OF EXTENSION. 


When the company refused to grant such extension after demand and 
compliance with the stipulated conditions as to payment of premiums, 
specific performance at the instance of the assignee was an available 
remedy. 


(For other cases, see Insurance, Dec. Dig. § 219.) 
Fish, C. J., and George, J., dissenting. 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Suit for specific performance by the Beck & Gregg Hardware Com- 
pany and others against the National Life Insurance Company of Ver- 
mont. Demurrer to petition overruled and judgment for plaintiff, and 
deferrdant brings error. Affirmed. 


. Reuben R. Arnold and Ronald Ransom, both of Atlanta, for plaintiff 
in error 

Rosser, Slaton, Phillips & Hopkins and Dorsey, Shelton & Dorsey, 
all of Atlanta, for defendants in error. 
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FARMERS’ NAT. LIFE INS. CO. v. HALE. (No. 9625.)* 
(Appellate Court of Indiana, Division No. 1.) = 


3. INSURANCE—WAIVER—ACCEPTANCE OF PREMIUM. 
Insurer by accepting premuim knowing .that insured was not in good 
health at the time waived provision of policy providing that policy should 
not be binding ‘until first annual premium is paid during good health of 
insured. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 


4. INSURANCE—AFFIRMING POLICY. 

Where insured was not in good health at the time of payment of first 
annual premium, anid insurer, subsequently learning thereof, did not take 
the necessary steps with reasonable promptness to avoid the policy under 
stipulation of the policy providing that it should not be binding until pay- 
ment of first annual premium by insured while in good health, insurer 
will be held to have affirmed the policy. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


5. INSURANCE — PAYMENT OF PREMIUM DURING POOR 

HEALTH. 

Insurer to avoid policy because of payment by. insured of first annual 
premium while in poor health under provision providing that policy shall 
not be binding unritil first annual premuim shall be paid while insured is 
in good health should have notified insured of its election to avoid policy, 
its reasons therefor, and should have tendered the premium paid thereon. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 
6. INSURANCE—WAIVER OF PREPAYMENT OF FIRST PRE- 
MIUM. 


_ Provision that policy should not be binding until first annual pre- 
mium shall have been actually paid was inserted in policy for the ben- 
efit of insurer and could be waived by it. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


7. INSURANCE — LIFE INSURANCE — WAIVER OF PREPAY- 

MENT OF FIRST ANNUAL PREMIUM. 

Where insurer waived provision of policy requiring prepayment of 
first annual premium, it in effect extended credit to insured for such pre- 
mium, and insured’s failure to pay premium does not work a forfeityre of 
the policy, in the absence of a provision to such effect. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 
9, SE ee OF FIRST ANNUAL PRE- 


Insurer having waived its right to require the payment of the first 
annual premium before policy became effective, cannot reclaim it and pred- 
icate a defense thereon. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Appeal from Circuit Court, Delaware County; Frank Ellis, Judge. 
Action by Mary Louise Hale against the Farmers’ National Life In- 


"*Decision rendered, Feb. 19, 1919, 122 N. E. Rep. 19, 
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surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Willard C McNitt, of Chicago, Ill, and Silverberg, Bracken & Gray, 
of Muncie, for appellant. 
George W. Croner and Harry Long, both of Muncie, for appellee. 


MODERN WOODMEN OF AMERICA y. HALL (No. 9671.)* 
(Appellate Court of Indiana, Division No. 1.) 


CATION 


Answers to questions propounded by insurer in application for life 
insurance will not be construed as warranties, unless they are clearly 
shown by form of contract to have been so intended by both parties. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE—LIFE INSURANCE—STATEMENTS IN APPLI- 
-  CATION-—WARRANTIES. 

Parties to contract of life insurance, being sui juris, have right to 
make answers of insured to questions propounded by insurer in application 
warranties if they so desire and so contract. 


(For other cases, see Insurance. Dec. Dig. § 264[1].) 


3. INSURANCE—LIFE INSURANCE—BREACH OF WARRANTY 
—STATEMENTS IN APPLICATION. 


When statements of insured in his application for life insurance are 
made warranties, they must be strictly and literally true, or the contract 
of insurance becomes voidable. 


(For other cases, see Insurance, Dec. Dig. § 267.) 


4. INSURANCE—FRATERNAL BENEFIT INSURANCE—BREACH 
OF WARRANTY—ANNULMENT OF CONTRACT. 


Where applicant for fraternal benefit insurance did not state fully 
visits to doctors for medical attention, omitting one, though application 
and certificate provided that he expressly warranted his answers to be 
literally true, and society after his death elected to annul contract, it 
was not liable thereon. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


“1, INSURANCE—LIFE INSURANCE—STATEMENTS IN APPLI- 


Appeal from Circuit Court, Perry County; Wm. Ridley, Judge. 
Action by Mary J. Hall against the Modern Woodmen of America. 
From a judgment for plaintiff, defendant appeals. Reversed, with in- 
structions to enter judgment for defendant on answers to interrogatories. 


Edmund L. Craig, of Evansville, Wm. Waldschmidt, of Cannelton, 
and Truman Plantz, of Warsaw, Ill. for appellant. 

John W. Ewing, of New Albany, E. S. Lincoln of Marion, and Cody 
& Corbin, of Tell City, for appellee. 


* Decision rendered, Feb. 14, 1919. 121 N. E. Rep. 835, 








Supreme Lodge, K. P., v. Guess. 


SUPREME LODGE, K. P., v. GUESS. (No. 9710.)* 
(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—REFUSAL TO ACCEPT PREMIUM—NECESSITY 
OF TENDER. 


Where holder of a benefit certificate elected to accept option to pay 
$6.50 per month and have balance of monthly assessments of $11.30 
charged against his insurance, a notice thereafter received from his local 
lodge omitting address and signature and stating, “You will please send 
remittance on this policy at once so I can send it in, $11.30,” etc., cannot be 
construed as a refusal to accept $6.50, so as to render a tender of the less 
amount than $11.30 unnecessary. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


2. INSURANCE—REFUSAL TO ACCEPT—ASSESSMENT — NE- 

CESSITY FOR TENDER. 

Where a benefit certificate holder elected, in accordance with a by- 
law, to pay $6.50 and have balance of a monthly assessment of $11.30 
charged against his insurance, it would not have been necessary to tender 
the $6.50 if insurer refused to accept less than $11.30. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from Circuit Court, Vanderburgh County; Duncan C. Givens, 
Jud 


ge. 

Action by Chloe A. Guess against the Supreme Lodge, Knights of 
Pythias. Judgment for plaintiff, and defendant appeals. Reversed, with 
instructions. 


Jas. P. Goodrich, of Winchester, Ward H. Watson, of Indianapolis, 
James E. Watson, of Rushville, Sol H. Esarey, of Indianapolis, Roberd 
J. Tracewell, of Evansville, and Robt. N. Tracewell, for appellant. 

George K. Denton, of Evansville, for appellee. 


*Decision rendered, March 14, 1919. 122 N. E. Rep. 426. 


BRIGHT v. SUPREME COUNCIL OF CATHOLIC KNIGHTS AND 
LADIES OF AMERICA ert AL.* 


(Court of Appeals of Kentucky.) 


1, INSURANCE—FRATERNAL INSURANCE—CONTRACTS. 


A beneficial society’s constitution, by-laws, articles of association, 
and the statutes of the state enter into and form a part of the contract 
of insurance evidenced by the benefit certificate, and members are bound 
by provisions of the constitution and by-laws, though they have no 
actual knowledge of them. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


* Decision rendered, Feb. 25, 1919. 209 S. W. Rep. 379. 
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2. INSURANCE—FRATERNAL INSURANCE—ALTERATIONS IN 
BY-LAWS. 


Alterations in the by-laws and constitution of a beneficial society 
are binding on the society, its members, and the ‘beneficiaries, if the 
alterations are intended to operate retrospectively, and the society has 
the reserved right to make such changes; but such alterations cannot be 
made as to past contracts so as to destroy vested rights. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—FRATERNAL INSURANCE—RIGHT OF BENE- 
FICIARY. 


Under Act March 22, 1916 (Laws 1916, c. 27) § 6, which changed ‘the 
pre-existing rule in Kentucky so as to conform to the general rule, the 
right of a beneficiary in a benefit certificate granted by a fraternal in- 
surer is merely contingent and becomes vested only upon the death of the 
insured. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


4. INSURANCE—FRATERNAL INSURANCE—RIGHTS OF BEN- 
EFICIARIES. 


Where, under the constitution and by-laws of a fraternal insurer, 
and the statutes of Kentucky existing at the time the contract was 
entered into, the heirs of a deceased beneficiary would take the interest 
which such beneficiary would have taken if the member did not change 
the designation, held, that where, after death of a beneficiary, the member 
died without designating a new beneficiary, the heirs of the deceased 
beneficiary were entitled to such interest, notwithstanding Act March 22, 
1916 (Laws 1916, c .27) § 6, and the fact the by-laws of the insurer 
were changed after the contract was made so as to provide that the entire 
proceeds should be paid to the surviving beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 719[2].) 


Appeal from Circuit Court, Graves County. 

Action by Joseph A. Bright against the Supreme Council of Catholic 
Knights and Ladies of América, and others who claimed to share in the 
proceeds of a benefit certificate which were paid into court by the named 
defendant. From a judgment denying plaintiff’s claim to the whole of 
the proceeds, he appeals. Affirmed. 


Robbins & Robbins, of Mayfield, for appellant. 
J. C. Speight, T. J. Murphey, and W. S. Foy, all of Mayfield, for 
appellees. 


INTER-SOUTHERN LIFE INS. CO. v. COOKE* 
(Court of Appeals of Kentucky.) 
1. INSURANCE—FORFEITURE. 


_ Where an insurance company received a check in payment of a pre- 
mium and, upon the return of the check protested, indicated that it would 
be held conditionally and the policy would not be held to have lapsed if 


*Decision rendered, Jan. 31, 1919. 209 S. W. Rep. 45. 
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the bank had in effect made a mistake, the policy did not lapse where the 
bank did in effect make a mistake in protesting the check, even assuming 
that no affirmative action wa$ necessary on the part of the insurer in 
order to declare a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 310[1].) 


Appeal from Circuit Court, Daviess County. 
Suit by Norburn E. Cooke against the Inter-Southern Life Insurance 
Company. Judgment for plaintiff, and the defendant appeals. Affirmed. 


Helm Brue and Bruce & Bullitt, all of Louisville, for appellant. 
Louis I. Igleheart, of Owensboro, for appellee. 


WESTERN. & SOUTHERN LIFE INS. CO. v. WEBER.* 
(Court of Appeals of Kentucky.) 


4. INSURANCE — INDUSTRIAL INSURANCE—FRAUD — EVI- 

DENCE ADMISSIBLE. 

Ky. St. § 679, as to application not attached to policy being inadmis- 
sible, includes only applications which are referred to in the policy as con- 
stituting a part of the contract, and application, not referred to in policy, 
was admissible to prove fraud vitiating the policy; section 656 dealing 
with rebates being inapplicable. 

(For other cases, sée Insurance, Dec. Dig. § 655[2].) 


6. INSURANCE—INDUSTRIAL INSURANCE—FAILURE TO IN- 
CORPORATE APPLICATION IN POLICY. 


Failure of insurance company to attach copy of application to policy 
will not preclude it from relying on any defense that it may have under 
the express terms of the policy, without reference to the application. 


(For other cases, see Insurance, Dec. Dig. § 651[1].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Suit by Katherine Weber against the Western & Southern Life In- 
surance Company. A demurrer was filed and sustained to two para- 
graphs of defendant’s answer, and, defendant declining to plead further, 
judgment was rendered against it. Complaining of the judgment, de- 
fendant has filed a transcript of the record in the Court of Civil Appeals, 
accompanied by a motion for an appeal. Motion for appeal sustained, 
appeal granted, and judgment reversed for further proceedings. 


Hugh B. Fleece, of Louisville, for appellant. 
J. M. Chilton, of Louisville, for appellee. 


* Decision rendered, Jan. 24, 1919. Rehearing Denied March 21, 1919. 
209 S. W. Rep. 716. 
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In rE LE BOURGEOIS. (No. 22997.)* 


(Supreme Court of Louisiana.) 


3. INSURANCE—TRANSFER OF BENEFICIAL INTEREST IN 
LIFE POLICY—RIGHT OF CURATOR HUSBAND. 


A husband, curator of his insane wife, seeking substitution of children 
in her place as beneficiaries under a policy on his life, impliedly affirms the 
wife’s ownership of the beneficial interest, and cannot rely to secure the 
substitution on the claim thatthe original transfer of the beneficial in- 
terest from his estate to the wife on their marriage was a revocable dona- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


4. INSURANCE—IRREVOCABLE DONATIONS TO WIFE—LIFE 
POLICIES. 


Life policies taken out by a husband in favor of his wife after their 
marriage were not revocable donations. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Twenty-Fifth Judicial District Court, Parish of Livings- 
ton; W. Schofield Rownd, Judge. 

In the mattter of Leonie Le Bourgeois, interdicted as insane. On 
rule to show cause, taken by Octave Le Bourgeois, her husband and cura- 
tor, on the undercurator and the Mutual Life Insurance Company and 
Union Central Life Insurance Company, why the proceedings of a family 
meeting recommending the substitution of his children for his insane 
wife as beneficiaries under life policies should not be homologated, the 
rule was made absolute, and the insurance companies appeal. Judgment 
annulled, and rule dismissed. 


Bolivar E. Kemp, of Amite, and Denegre, Leovy & Chaffe, of New 
Orleans, for appellant Mutual Life Ins. Co. 

Hall, Monroe & Lemann, of New Orleans (Walter J. Suthon, J-., 
of New Orleans, of counsel), for appellant Union Cent. Life Ins. Co. of 
Cincinnati. 

Clay Elliott, of Amite, for appellee Le Bourgeois. 


* Decision rendered, Jan. 6, 1919. Rehearing denied, Feb. 3, 1919. 80 
S. Rep. 673. Syllabus by Editorial Staff. 








Lee v. New York Life Ins. Co. 


LEE v. NEW YORK LIFE INS. CO. OF NEW YORK. 
(No. 21502)* 


(Supreme Court of Louisiana.) 


INSURANCE--FALSE ANSWERS IN APPLICATION—MATER- 
IALITY—RECOVERY. 


Where, in an application for life insurance, it appears that the appli- 
cant answered that he had had none of the diseases indicated or specified 
in a certain question 9, and that, save in a single instance—of temporary 
malaria—he had not consulted any physician for any ailment or illness 
not included in that question, and it is shown, in an action on the policy 
issued on such application, that, within the two or three years preceding 
the application, the applicant had, on several occasions, consulted physi- 
cians, had been told that he had a bad heart and treated for it, and, 
though not informed, in so many words, that he had Bright’s disease, had, 
within a few weeks prior to the making of his application, three times 
called upon and consulted with his physician, by whom, on each occasion, 
a certain familiar test was made, to determine the question of the exist- 
ence or progress of that disease, held, that the statement last mentioned 
was untrue, to the knowledge of the applicant; that the defendant would 
not have issued the policy if informed of the tests, without knowing the 
results; that the statement therefore operated to deceive it and induce 
it to issue the policy; that the deception related to a material fact of 
which defendant was entitled to be informed; and that, whether the 
statement be regarded as a representation or a warranty, there can be 
no recovery on such policy. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 
O'Niell, J., dissenting. 


Appeal from Thirteenth Judicial District Court, Parish of Rapides; 
James Andrews, Judge. 

Action by Mrs. Fannie Kelso Lee against the New York Life Insur- 
ance Company of New York. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


Blackman, Overton & Dawkins, of Alexandria, for appellant. 
Hakenyos & Scott, of Alexandria, and Rice & Montgomery, of New 
Orleans, for appellee. 


*Decision rendered, Jan. 6, 1919. Rehearing denied, Feb. 3, 1919. 
80 S. Rep. 652. Syllabus by the Court. 


0 


SOCIETY OF MUTUAL SUCCOR ST. MARY OF LATTINI 
OF ROCCAMONFINA v. IACOBE et aL.* - 


(Supreme Judicial Court of Massachusetts. Essex.) 
1. INSURANCE—MUTUAL BENEFIT INSURANCE—POSTPONE- 


MENT OF MEETING OF MEMBERS—PRESIDENT OF 
ELECTION COMMITTEE. 


In absence of power given president of election committee of a mu- 
*Decision rendered, Feb. 28, 1919. 122 N. E. Rep. 292. 
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tual benefit society by by-laws to postpone meeting for election of officers 
and physician, his act was unauthorized, not being authorized under by- 
law giving president of society right to dissolve or adjourn meeting when- 
ever members were excited. 

(For ther cases, see Insurance, Dec. Dig. § 695.) 


2. INSURANCE — MUTUAL BENEFIT INSURANCE — ANNUAL 
MEETING—ILLEGAL POSTPONEMENT — ACTION BY RE- 
MAINING MEMBERS. 


Where mutual benefit society’s meeting for election of officers and 
physician was not dissolved, adjourned, nor legally postponed by presi- 
dent of election committee, members who remained after his ineffectual 
announcement could elect officers and a physician. 


(For ther cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Supreme Judicial Court, Essex County. 

Bill in equity by the Society of Mutual Succor St. Mary of Lattini 
of Roccamonfina against Angelo Iacobe and others. From decree dis- 
missing the bill, plaintiff appeals. Decree reversed, and decree ordered 
for plaintiff. 


Frank L. Simpson, of Boston, and Angelo Rocco, of Lawrence, for 
appellant. 
John A. O’Mahoney, of Lawrence, for appellees. 


TUCKER v. COLUMBIAN NAT. LIFE INS. CO.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


4. INSURANCE—FOREIGN CORPORATION—DOING BUSINESS 
aoe EXISTENCE OF INSURANCE POL- 


Continued existence in Alabama of insurance policies of foreign in- 
surance corporation after its license to do business in the state had 
expired did not constitute a doing of business. 


(For other cases, see Insurance, Dec. Dig. § 16.) 


5. INSURANCE—FOREIGN CORPORATION—POWER OF AT- 
— TO ACCEPT SERVICE—IRREVOCABLE CHARAC- 
R. 


Power of attorney to accept service given to insurance commissioner 
of Alabama by foreign insurance company was irrevocable as to persons 
entitled to its benefits through business relations with company while 
authorized to do and doing business in Alabama. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from Municipal Court of Boston, Appellate Division. 
Action by W. E. Tucker against the Columbian National Life Insur- 
ance Company. There was finding for plaintiff, the case was reported to 


the Appellate Division of the Municipal Court of the City of Boston, 
ene ee ait 
* Decision rendered, Feb. 26, 1919. 122 N. E. Rep. 285. 
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which dismissed the report, and defendant appeals. Orders dismissing 
report affirmed. 


Frederick H. Nash, of Boston, for- appellant. 
Jacobs & Jacobs and Jos. B. Jacobs, all of Boston, for appellee. 


LOCHER v. NEW YORK LIFE INS. CO. €No. 15371.)* 
(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—AGENTS— TERMINATION OF RELATION— 

GROUNDS FOR. 

Where insurance agent contracted to act exclusively for principal 
and to devote his entire time to agency, principal was justified in ter- 
minating contract, where agent entered into employment of a rival com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 79.) 


2. INSURANCE—AGENT’S COMMISSIONS ON RENEWALS. 


Unless it is so expressly stipulated, or clearly to be gathered from 
a contract employing insurance agent, the latter is not entitled to com- 
missions on renewals received after expiration of agency. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


3. INSURANCE—AGENT’S COMMISSION ON RENEWALS. 
Contract of insurance company employing agent held. not to entitle 

agent to commissions on renewals collected after termination of agency. 
(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Appeal from St. Louis Circuit Court; Thos. L. Anderson, Judge. 
Action by W. Horace Locher against the New York Life Insurance 

Co a corporation. Judgment for defendant, and plaintiff appeals. 
rmed. 


B. H. Charles, of St. Louis, for appellant. 
Jones, Hocker, Sullivan & Angert, Vincent L. Boisaubin, and James 
C. . Jones, Jr., all of St. Louis, for respondent. 


* Argued and Submitted Jan. 7, 1919. Opinion Filed Feb. 4, 1919. 
208 S. W. Rep. 862. 
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STATE ex ret. BANKERS’ LIFE CO. OF DES MOINES, IOWA, 
v. REYNOLDS, Jubteeg, er aL. (No. 20958.)* 


(Supreme Court of Missouri, in Banc.) 


7. INSURANCE—“‘ACQUIESCENCE” — SUSPENSION FOR NON- 
PAYMENT OF ASSESSMENT. 


“Acquiescence” in @ suspension of a certificate holder for nonpay- 
ment of an assessment due is such consent of assured or absence of objec- 
tion as would induce society to believe that he has accepted its view that 
default would excuse subsequent failure to advise assured of levy of sub- 
sequent assessments 

(For other cases, see Insurance, Dec Dig. § 195[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Acquiescence.) 


Bond, C. J., and Walker, J., dissenting. 


-Certiorari by the State, on the relation of the Bankers’ Life Com- 
pany of Des Moines, Iowa, against George D. Reynolds, Judge, and 
others, to quash a judgment of the St. Louis Court of Appeals in a 
cause wherein Emma A Rasch was respondent and relator was appellant. 
Record of Court of Appeals quashed, and cause remanded. 


I. M. Earle, of Des Moines, Iowa, and S. C. Rogers, of St. Louis, 
for relator. 


Alfred Kehde arid James J. O’Donohoe, both of St. Louis, for res- 
pondents. 


*Decision rendered, Jan. 25, 1919. Rehearing Denied Feb. 15, 1919. 
208 S. W. Rep. 618. 


ANDERSON vy. BROAD STREET NAT. BANK, TRENTON, er AL. 
(No. 44/337.)* 


(Court of Chancery of New Jersey.) 


1, INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY 
—ASSIGNMENT. ; 
An insured cannot affect rights of beneficiary to proceeds by assign- 
ing policy, although he has reserved right to change beneficiary; an 
assignment not complying with the requirements for effecting a change 
of beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—LIFE INSURANCE—ASSIGNMENT OF POLICY. 


“Assignment” clause in life policy and reference to assignments in 
“change of beneficiary” clause held not to reserve dominion over policy 
in insured by implication so as to give an assignment the effect of a change 
of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
*Decision rendered, Dec. 5, 1918. 105 Atl. Rep. 599. 
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Proceeding by Dona Anderson against the Broad Street National 
Bank, Trenton, and another. Decree advised in favor of complainant. 

Frederic R. Brace, of Trenton, for complainant. 

George W. Macpherson, of Trenton, for defendant bank 


HARRISON et at. v. CARR* 
(Supreme Court of New York, Special Term, Erie County.) 


1. INSURANCE— BENEFIT ASSOCIATIONS—RECOVERY OF 

BENEFIT—BENEFICIARIES—INVALID DESIGNATION. 

The classes of persons who could be designated as beneficiaries being 
restricted, not only by the by-laws of a benefit association, but by the 
statute of Pennsylvania, in which it was incorporated (Act April 6, 1893 
[P. L. p. 7]) applicable to it, the person named in a certificate as benefi- 
ciary, not being a dependent, as there described, nor of the other enum- 
erated classes, could not recover, in the absence of a basis for estoppel. 

(For other cases, see Insurance, Dec. Dig. § 769.) 


2. INSURANCE—BENEFIT ASSOCIATIONS—DESIGNATION OF 

BENEFICIARY—RIGHT TO CONTEST. 

Persons to whom, under the constitution of a benefit association, the 
benefit is payable, in the absence of a valid designation of a beneficiary 
in the certificate, may, especially in view of interpleader proceedings, 
provided for by such constitution, contest the validity of the designation 
of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


Interpleader of conflicting claims to the proceeds of a certificate of 
fraternal insurance, between Martha Harrison and others, as plaintiff, 
and James H. Carr, as defendant. Judgment for plaintiffs. 


Elijah W. Holt, of: Buffalo, for plaintiffs. 
Norbert C. Kropp, of Buffalo, for defendant. 


* Decision rendered, February 24, 1919. 174 N. Y. Supp. 433. 


RICE v. METROPOLITAN LIFE INS. CO. (No. 15.)* 
(Supreme Court of North Carolina.) 


1. INSURANCE—FRAUD—RELIANCE ON REPRESETATIONS. 


Even if insured accepted a policy under false representations that she 
could have a return of premiums at the expiration of a certain time, yet, 
since the policy plainly provided otherwise, and the agent urged insured 
to read the policy, which she did, and had others read it to her, it must 
be held that she did not rely on the representations. 


* Decision rendered, Feb. 19, 1919. 98 S. E. Rep. 283. 
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2. INSURANCE—FRAUD—WAIVER. 

Where insured was induced to take a policy upon representations that 
she could have the premiums returned at a given time, and, after learning 
that the policy was not as represented, she paid several premiums, she 
waived the alleged fraud. 


(For other cases, see Insurance, Dec. Dig. § 141[4].) 


Appeal from Superior Court, Beaufort County ; Devin, Judge. 
Action by Lina Rice against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 


Judgment was entered in favor of the plaintiff, and the defendant 
appealed, presenting in several exceptions the contention that the plaintiff 
was not entitled to recover upon her own evidence. 


Small, McLean, Bragaw & Rodman, of Washington, N. C., for ap- 
pellant. 

Ward, & Grimes, of Washington, N. C., for appellee. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


WITTLIFF v. TUCKER er at. (No. 8074.)* 
(Court of Civil Appeals of Texas Dallas.) 


1, INSURANCE—LIFE INSURANCE—DELIVERY OF POLICIES— 

QUESTION FOR JURY. 

In suit on note given for first year’s premuim on life policies issued 
to defendants, question of delivery of policies through a bank to defend- 
ants held for jury ‘under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


3. INSURANCE—LIFE INSURANCE—DELIVERY OF POLICIES. 
Contract of life insurance was not complete without delivery of poli- 
cies to insured and delivery to a bank was not a delivery to insured, un- 
less they agreed to or instructed such delivery. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from Navarro County Court; M. E. Taylor, Judge. 
Suit by H. A. Wittliff against S. S. Tucker and others. From a judg- 
ment for defendants, plaintiff appeals. Reversed, and cause remanded. 


Dexter Hamilton, of Corsicana, for appellant. 
Hawkins Scarborough, of Corsicana, for appellees. 


*Decision rendered, Jan. 4, 1919. On Motion to Reverse and Render, 
Feb. 15, 1919. 208 S. W. Rep. 751. 
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FIRST TEXAS PRUDENTIAL INS. CO. v. CONNOR. (No. 931.)* 
(Court. of Civil Appeals of Texas. El Paso.) 


2. INSURANCE—LIFE INSURANCE—RELEASE IN FULL —CON- 
SIDERATION. 


Where there was no controversy between the parties as to amount due 
under life policy when release in full was given, the payment of a lesser 
amount than was due under the policy in compromise would not supply 
the necessary consideration for the release, and, where there was no 
other independent consideration released, would not bar recovery of the 
balance. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from El Paso County Court at Law; W. P.-Brady, Judge. 

Action by Florence Connor against the First Texas Prudential In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Turney, Culwell, Holliday & Pollard, of El Paso, for appellant. 
Jackson & Isaacs and M. V. Ward, all of El Paso, for appellee. 


* Decision rendered, Feb. 13, 1919. Rehearing Denied March 6, 1919, 
209 S. W. Rep. 417. 


ne en 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. COOPER 
ET AL. (No. 6127.)* 


(Court of Civil Appeals of Texas. San Antonio. 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—TRUTH OF 

REPRESENTATION—SUFFICIENCY OF EVIDENCE. 

In action on insurance certificate involving the question of whether 
insured’s statement in application that he had never suffered from syphilis 
was misrepresentation. verdict for plaintiff held so manifestly contrary to 
the evidence as to justify reversal. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE — SUFFICI- 
ENCY OF PETITION. 

_, Petition in action on insurance certificate, not alleging that the con- 
ditions precedent to entitle beneficiary to the sum named in the policy 
have been complied with, was insufficient, where such failure was not 
cured by allegations in answer. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 
5. INSURANCE—MUTUAL BENEFIT INSURANCE — SUFFICI- 
ENCY OF PETITION—CONSIDERATION. 


Petition, in action on insurance certificate, was not defective for fail- 
ure to allege consideration. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


*Decision rendered, Jan. 8, 1919. Rehearing Denied Feb. 5, 1919. 208 
S. W. Rep. 550. 
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Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Action on benefit certificate by Elizabeth Cooper and husband against 
the Sovereign Camp of the Woodmen of the World, in which the for- 
mer Lela Cooper, wife of deceased, and her second husband intervene. 
Judgment for plaintiffs, and defendant appeals. Reversed and remanded. 


E. D. Henry, Perry S. Robertson, and Atlas Jones, all of San Anto- 
nio, for appellant. 
Norton & Brown, of San Antonio, for appellees. 


HAMILTON v. McLAIN et AL.* 
(Supreme Court of Appeals of West Virginia.) 


1. INSURANCE—APPOINTMENT OF BENEFICIARY — SUBSE- 
QUENT CHANGE OF RELATIONSHIP. 


The appointment of beneficiaries to death benefits by the insured in 
a contract of insurance, valid in its inception and unrevoked by him, is 
not affected by subsequent change of relationship by marriage or divorce 
unless so stipulated in the contract or controlled by some provision of law. 


(For other cases, see Insurance, Dec. Dig. § 774.) 


2. INSURANCE—MUTUAL_ BENEFIT ASSOCIATION — SUBSE- 
QUENT MARRIAGE OF INSURED. 


Where in such contract of insurance in a voluntary mutual benefit 
association the applicant in accordance with the regulations of the 
association has appointed his father and mother to death benefits resulting 
solely from natural causes or from accident not under control of the 
person or corporation by whom he is employed, as stipulated, such ap- 
pointment is not revoked by the subsequent marriage of the insured, 
unless so stipulated in the contract or by the rules and regulation made 
part thereof. 


(For other cases, see Insurance, Dec. Dig. § 774.) 


3. INSURANCE—MUTUAL BENEFIT ASSOCIATION—APPOINT- 
MENT OF BENEFICIARY—REVOCATION. 


Where a_ subsequent regulation specifically provides that death bene- 
fits for death resulting from accident shall go to the widow, children or 
parents of the deceased member, but provides that if at the time of his 
application the member shall have neither of the preferred beneficiaries 
named, he may if he so elects appoint some other person or persons bene- 
ficiary or beneficiaries, the subsequent provision thereof that his marriage 
subsequent to such application shall be a revocation of such appointment, 
the effect of such revocation should be limited to death benefits resulting 
from accident and should not be extended by construction to benefits 
for death resulting from natural causes which the member in his applica- 
tion has directed to be paid otherwise and according to some other pro- 
vision of the contract. 


(For other cases, see Insurance, Dec. Dig. § 774.) 
4. INSURANCE—RIGHTS OF BENEFICIARY. 
The right of a beneficiary lawfully appointed to such benefits is in 


*Deision rendered, Feb. 18, 1919. 98 S. E. Rep. 445. Syllabus by the 
Court. 
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its inception inchoate but becomes consummate on the death of the 
insured and cannot be thereafter waived or abrogated by the insurer or 
otherwise changed unless absolved by some positive rule of law. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


Appeal from Circuit Court, Doddridge County. 

Interpleader by H. Curt Hamilton, Secretary-Treasurer, etc., against 
Virginia A. McLain and others, and J. J. McLain and others.’ Decree for 
defendants Virginia A. McLain and others, and defendants J. J. McLain 
and others appeal. Reversed in part, and decree for appellants. 


J. Ramsey and J. V. Blair, both of West Union, for appellants. 
W. S. Stuart and H. L. Hammond, of West Union, and L. N. 
Tavenner, of Parkersburg, for appellees. 


Vol, LITI—39. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


TourtH CrRculIt. 


ROYAL INS. CO., Limitep, 
v. 


TAYLOR et at. No. 1633* 


3. INSURANCE—ACTIONS—EVIDENCE. 
Where insurer claimed that property was burned as a result of a 
conspiracy between insured and one who fired the property, latter’s con- ~ 
fession is not admissible against insured, in an action on the policy, on 

the theory that he was an accessory to the burning. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


6. INSURANCE—FIRE INSURANCE—OWNERSHIP. 


In action on fire policy, where there was no evidence property was 
incumbered or belonged to any one other than those insured, policy was 
prima facie evidence of their ownership. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston; Benjamin F. Keller, Judge. 

Action by J. S. Taylor and another against the Royal Insurance 
Company, Limited. There was a judgment for plaintiffs, and defendant 
brings error. Affirmed. 


George E. Price and Price, Smith, Spilman & Clay, all of Charleston, 
W. Va., and Steptoe & Johnson, of Clarksburg, W. Va., for plaintiff 
in error. 

L. H. Kelly, W. E. Hines, and Van B. Hall, all of Sutton, W. Va., 
for defendants in error. 


Before Pritchard and Woods, Circuit Judges, and Connor, District 
Judge. 


PritcHaARD, Circuit Judge. The defendant in error will hereinafter 
be referred to as the plaintiff, and the plaintiff in error will be referred 
to as the defendant; such being the relative positions the parties occupied 
in the court below. 

This is an action of assumpsit brought by J. S. Taylor and A. E. 
Messenger against the Royal Insurance Company, Limited, of Liverpool, 
England, on a fire insurance policy for $5,200, issued by the defendant 
on the 24th day of August, 1915, on certain lumber of the plaintiffs on 
a lumber yard there had been a mill located. The suit was originally 
brought in the circuit court of Braxton county, W. Va., and was removed 
on application of the defendant into the United States District Court 
for the Southern District of West Virginia, and the defendant set up 
defense that the policy in question had become void, and the plaintiffs 
could not recover, because the property insured was set fire to and 


* Decision rendered, October 11, 1918. 254 Fed. Rep. 805. 
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burned on the 2d day of November, 1915, by one Jerry White, and that 
said White was moved, incited, hired, and procured to set fire to and 
burn said property by the plaintiff A. E. Messenger, with intent and 
design to injure and defraud the defendant. 

It was also alleged that both of the plaintiffs had in the proof of 
loss sworn falsely that the fire did not originate by any act, design, or 
procurement on the part of the insured,-or in consequence of any fraud 
or evil practice done or suffered by the insured. An amended specifica- 
tion or defense was afterward filed, which, in effect, set up that the 
property was burned on the 2d day of November, 1915, pursuant to a 
conspiracy entered. into between the plaintiffs with each other and with 
Jerry White and one Ona Conrad to set fire to and destroy the prop- ‘ 
erty insured by the policy, and that it was burned by the said Jerry 
White in accordance with the plan of said conspiracy and while it was 
in existence. A trial by jury was had, and a verdict rendered in favor 
of the plaintiffs against the defendant for $5,334.28. 

The case comes here on a writ of error. The assignments of error 
relate to the refusal of the court below to permit the introduction of 
certain evidence and the giving of plaintiffs’ instructions Nos. 2, 3, and 
4, except the tenth assignment, which relates to the court’s refusal to 
set aside the verdict and award a new trial, on the ground that the 
verdict was contrary to the law and evidence. 

By the first assignment of error it is contended that the court erred 
in its ruling upon the admissibility of the record of the criminal prose- 
cution of State of West Virginia v. Jerry White. The court, in re- 
ferring to this phase of the question, said: 

“The record of the conviction of White was admitted for the purpose 
of showing that. Jerry White was in the penitentiary, and was therefore 
disqualified as a witness under section 17 of chapter 152 of the West 
Virginia Code. Evidence was also admitted of the fact that Jerry White 
had admitted in the presence of a witness or witnesses that he had 
burned this property. The written confession of Jerry White was not. 
admitted; it having been offered as a whole, and containing statements 
not germane to the question of White having burned the property, but 
containing statements prejudicial to plaintiffs in this case as to his being 
employed by them for that purpose. It seems to me quite clear that this 
written confession of Jerry White was inadmissible as a whole (which 
was the only way in which it was offered) for any purpose in this case. 
The defendant was undoubtedly entitled to show, and did show, that 
this property was intentionally burned; it was also entitled to show, if 
it could, by any proper evidence, that the insured (the plaintiffs in the 
case) had caused the property to be intentionally burned, and a volume 
of evidence, circumstantial in its nature, was introduced, which, coupled 
with the confession of White that he had burned the property, might 
well have induced the jury so to find, and there was abundant evidence 
to go to the jury upon the issue as to whether or not the plaintiffs were 
entitled to recover anything, and, if so, how much; but I am unable to 
see any view as to the admissibility of evidence in such a case, upon 
what theory the statement made by White that he had been hired by the 
plaintiffs to burn this property could be admissible.” 

It is insisted by counsel for the plaintiff that the record in the 
case of State of West Virginia v. Jerry White is not incorporated as 
part of the record of this court, and that therefore the court cannot 
determine as to what such record contains. This position is untenable, 
in view of the fact that this court entered an order, upon suggestion of 
diminution of the record, directing that same be sent up as addenda, 
and, as such, same is now part of the record in the case before us. 
Therefore, in passing upon the question involved herein, we will treat 
the addenda as part of the record. 


[1] It is urged by counsel for the defendant that there was a con- 
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spiracy entered into by the plaintiffs and Jerry White to defraud the 
defendant, in which it was agreed that White was to burn the property 
of the plaintiffs. It is contended by counsel for the defendant that, 
where a conspiracy has been formed, the declaration of a coconspirator 
in the absence of the others, made pending and in furtherance of its 
purpose, is competent as against the other parties to the conspiracy. 
However, this rule does not apply in view of the facts of the instant 
case. Here the alleged confession was not made pending the conspiracy, 
nor in furtherance of its purpose. 

[2] It is insisted, however, that this evidence should have been ad- 
mitted upon the theory that the declaration of White was contrary to 
his own interests. This rule only applies where the declaration is con- 
trary to the pecuniary interests of the party making the same. 

In the case of Donnelly v. U. S., 228 U. S. 243, 33 Sup. Ct. 449, 57 
L. Ed. 820, Ann. Cas. 1913E, 710, the Supreme Court, in referring to this 
case, among other things, said: 


“One of the exceptions to the rule excluding it is that which permits 
the reception, under certain circumstances and for limited purposes, of 
declarations of third parties made contrary to their own interest; but 
it is almost universally held that this must be an interest of a pecuniary 
character, and the fact that the declaration, alleged to have been thus 
extrajudicially made, would probably subject the declarant to a criminal 
liability is held not to be sufficient to constitute it an exception to the 
rule against hearsay evidence. So it was held in two notable cases in 
- the House of Lords—Berkeley Peerage Case (1811) 4 Camp. 401; Sussex 
Peerage Case (1844) 11 Cl. & Fin. 85, 103, 109, 8 Eng. Reprint, 1034, 1042 
—recognized as of controlling authority in the courts of England. 


“In this country there is a great and practically unanimous weight 
of authority in the state courts against admitting evidence of confessions 
of third parties made out of court and tending to exonerate the accused. 


* * * West v. State, 76 Ala. 98, Davis v. Commonwealth, 95 Ky. 19 
[23 S. W. 585, 44 Am. St. Rep. 201], and People v. Hall, 94 Cal. 595, 
599 [30 Pac. 71], are precisely in point with the present case, in that the 
alleged declarant was shown to be deceased at the time of the trial. In 
West v. State the defendant offered to prove by a witnees that he heard 
one Jones say on his deathbed that he had killed Wilson, the deceased. 
The Supreme Court sustained the ruling of the trial judge excluding the 
evidence. In Davis v. Commonwealth, the offer excluded was to prove 
by a witness that one Peal confessed to him on his deathbed that he 
had killed the person for whose murder Davis was on trial. The Court 
of Appeals of Kentucky affirmed the conviction. In People v. Hall it 
appeared that defendant and one Kingsberry were arrested together 
for an alleged burglarly, attempted to escape, were fired upon, and 
wounded by one of the captors; that a physician was sent for to treat 
them, and that Kingsberry died from the effects of his wound before 
any complaint was filed against either of the parties. ‘In his own 
behalf the defendant offered to prove that after a careful examination 
the physician was satisfied that Kingsberry’s wounds were necessarily 
fatal, and that he so informed him at the time; that Kingsberry admitted 
10 the physician” that he fully realized that he was mortally wounded 
and was on the point of death, and had given up all hope of ever getting 
well; that he was conscious of death, and that, thus having a sense of 
impending death, and without hope of reward, he made a full, free, 
and complete confession to said physician in relation to this alleged 
crime, stating that he himself had planned the entire scheme, and that 
Hall had nothing to do with it and was not connected with the guilt, and 
was in all respects innocent of any criminal act or intent in the matter.’ 
This evidence was excluded, and the Supreme Court of California sus- 
tained the ruling, saying: “The rule is settled beyond controversy that 





Fire, &c.} : Royal Ins. Co., Ltd., v. Taylor. 435 


in a prosecution for crime the declaration of another person that he 
committed the crime is not admissible.’ ” 

In the case of Fonville v. Atlanta & C. Air Line Ry. Co. et al., 93 
S. C. 287, 75 S. E. 173, the court, among other things, says: 

“The general rule that the records in criminal cases are not admis- 
sible in civil cases as evidence of the facts upon which a conviction was 
had is well settled. There are some exceptions, but the general rule is 
as stated, and it is founded upon sound principles, to wit, the want of 
mutuality, arising out of the fact that * * * the course of the pro- 
ceedings and the rules of decision in the two courts are different. A 
higher degree of proof is required in criminal than in civil cases. 1 
Gr. Ev. § 537; 7 Enc. Ev. 850; Miller v. Sou. Pac. R. Co., 20 Or. 285, 26 
Pac. 70; Chamberlain v. Pierson, 87 Fed. 420, 31 C. C. A. 157,” 

It clearly appearing that these declarations were not against the 
pecuniary or proprietary interests of White, we think the case just cited 
is conclusive as to this point. 

[3] It is further urged that the declarations, admissions, and con- 
fession of White were admissible upon the theory that plaintiffs were 
accessories. In the case of Donnelly v. U. S., supra, the exception to 
the rule that evidence against the principal upon the trial of such acces- 
sory does not apply to civil trials, and only where one is on trial charged 
with a criminal offense, is clearly stated. Therefore this evidence was 
incompetent, under the rule as contended for by counsel for defendant, 

[4] By the second assignment of error it is insisted that the court 
below erred in— 

“refusing to permit the plaintiffs to prove by the witnesses Morrison, 
Cutlip, and Cherrington, from White’s statements and admission to them, 
the details of the burning of the lumber, White’s reason for burning 
the lumber, and the facts and circumstances surrounding the burning.” 

This evidence is purely hearsay, and, for the reasons already stated 
as to the admissibility of the written confession, we think that the ruling 
of the court below as respects admission of this testimony was eminently 
proper. 

The seventh assignment of error is substantially the same as the 
first, and we have already disposed of the point involved therein. 

[5, 6] By the eight assignment of error it is insisted that the court 
below erred in giving to the jury plaintiff’s instructions Nos. 2, 3, and 
4. We think that the exceptions to instructions 2 and 3 are without 
merit, inasmuch as the judge clearly and explicitly stated the law ap- 
plicable to the facts of this case. Therefore we do not deem it neces- 
sary to enter into a discussion of the same. 

In instruction No. 4 the court instructed the jury as follows: 

“The court instructs the jury that no specifications of defense having 
been filed by the defendant, charging or alleging that the property in- 
sured was not the property of both Taylor and Messenger, or charging 
or alleging that there was a lien or other incumbrance on the property 
insured, at the time the insurance was effected, or from that time until 
its destruction by fire, or charging or alleging that there was any change 
in the ownership of the property from the time the insurance effected 
until the property was destroyed, no issue is raised in the case as to 
the ownership of the property spcified in the policy of insurance sued 
upon.” 

_ _ Section 64 of chapter 125 of the Code of West Virginia (sec. 4818) 
is in the following language: 

“To any declaration or count on a policy of insurance, whether the 
same be in the form prescribed by the sixty-first section of this chapter 
or not, and whether the action be covenant, debt or assumpsit, the de- 
fendant may plead that he is not liable to the plaintiff as in said declara- 
tion is alleged. But if in any action on a policy of insurance, the defense 
be that the action cannot be maintained because of the failure to perform 
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or comply with, or violation of any clause, condition or warranty in, 
upon or annexed to the policy, or contained in or upon any paper which 
is made by reference a part of the policy, the defendant must file a 
statement in writing specifying by reference thereto, or otherwise, the 
particular clause, condition or warranty in respect to which such failure 
or violation is claimed to have occurred, and such statement must be 
verified by the oath of the defendant, his officer, agent or attorney at 
law, to the effect that the affiant believes the matter of defense therein 
stated will be supported by evidence at the trial.” 

We fail to find any evidence tending to show that the property burned 
was incumbered or did not belong to the plaintiffs. On the other hand, 
we think it was clearly established that this was the property of the 
plaintiffs, and the jury passed upon that question. There not being 
sufficient evidence to sustain the contention of the defendant, the in- 
structions, even though incorrect, would be harmless error. The policy 
which was introduced in evidence was prima facie evidence of the owner- 
ship of the same by the insured, and, as we have stated, there being no 
evidence to the contrary, the defendant was not entitled to have the 
jury consider this question; there not being sufficient evidence to show 
that White did the burning. 

[7] The assignment of error which relates to the refusal of the court 
to set aside the verdict and award a new trial is without merit. We 
have discussed this phase of the question so often in the past, holding 
that the refusal to grant a motion for a new trial is not reviewable, that 
“we do not deem it necessary to enter into further discussion of this point. 

Forsthe reasons stated, the judgment of the court below is affirmed. 


UNITED STATES DISTRICT COURT. 
S. D. New York. 


SALAMANDRA INS. CO. 
v. 


NEW YORK LIFE INS. & TRUST CO.* 


1. INSURANCE—INSURANCE AGENTS—PREMIUMS. 


Where a Russian fire insurance company, which did business in the 
United States, was represented by a German partnership, which in turn 
engaged local agents in the United States, held, that the local agents, 
who did not fully agree to a contract of agency submitted directly to 
them by the Russian fire company after relations with Germany were 
forbidden on account of the war, were not bound, under New York 
Insurance Law, § 38, to deposit to the credit of the Russian Company 
commissions which had previously been paid to the German partnership, 
and which the agents themselves might be conditionally entitled to. 


(For other cases, see Insurance, Dec. Dig. § 80.) 


2, ALIENS—TRUST FUNDS—COMMINGLING PROPERTY. 


The alien character of a fund is not divested because the custodian 
mixed it with other funds, which were unquestionably impressed with a 
trust for the benefit of American citizens. 


(For other cases, see Aliens, ‘Dec. Dig. § 12.) 
* Decision rendered, December 16, 1918. 254 Fed. Rep. 852. 





Fire, &c.] Salamandra I. Co. v. N.Y. L. 1. & T. Co. 437 


3. WAR—TRADING WITH ENEMY—POWER OF CONGRESS. 


Congress, by virtue of its war powers, has power to declare unlawful 
trading with enemy aliens, as it has done by Act Oct. 6, 1917 (Comp. St. 
1918, §§ 3115!4a-3115%j). 


(For other cases, see War, Dec. Dig. § 11.) 


4. WAR—TRADING WITH ENEMY—POWER OF CONGRESS. 


Under Trading with the Enemy Act Oct. 6, 1917, § 7, subd. (c), as 
amended by Act Nov. 4, 1918, § 1, the determination of the Alien Prop- 
erty Custodian, made in good faith, entitles him to the possession of al- 
leged enemy property; and such possession will not be interfered with by 
injunction; the act providing methods for relief of those whose property 
was improperly taken. 


(For other cases, see War, Dec. Dig. § 12.) 


5. CONSTITUTIONAL LAW—DUE PROCESS OF LAW—TRAD- 
ING WITH THE ENEMY ACT. 


In view of Trading with the Enemy Act Oct. 6, 1917, § 9 (Comp. St. 
1918, § 3115%4e), such act is not invalid as violating Const. Amend. 5; 
there being no deprivation of the property of citizens, or friendly aliens, 
without due process of law. 


(For other cases, see Constitutional Law, Dec. Dig. § 278[1].) 


6. WAR—TRADING WITH ENEMY—ARMISTICE. 


Where the Alien Property Custodian determined funds were alien 
property, the signing of an armistice does not entitle adverse claimants 
to the fund, on the theory that the war had ceased, Trading with the 
Enemy Act Oct. 6, 1917 (Comp. St. 1918, §§ 31151%4a-3115%j) itself 
declaring that the end of the war shall be deemed to mean the date of 
proclamation of exchange of ratifications of the treaty of peace, unless the 
President shall by proclamation declare a prior date; it appearing no 
such prior date has been declared. 


(For other cases, see War, Dec. Dig. § 12.) 


7. WAR—TRADING WITH ENEMY—APPLICATION OF ACT. 


Trading with the Enemy Act, § 9 (Comp. St. 1918, § 3115%e), pro- 
viding a method for relief of any person claiming any interest, right or 
title in any money or other property, etc., is extensive enough in its 
provisions to give relief to a claimant who asserted that it wholly owned, 
to the exclusion of all other persons, funds detained as alien property 
by the Alien Property Custodian, and hence such person is not entitled 
to equitable relief, etc. 


(For other cases, see War, Dec. Dig. § 12.) 


In Equity. Suit by the Salamandra Insurance Company against the 
New York Life Insurance & Trust Company. On motion to make per- 
manent pendente lite an injunction previously issued restraining the de- 
fendant from paying to A. Mitchell Palmer, as Alien Property Custodian, 
certain funds. Injunction heretofore granted, and bill, dismissed for 
want of equity. 


Charles A. Towne, Leon O. Bailey, and William S. Thompson, all 
of New York City, for complainant. 

Emmet & Parish, of New York City, for defendant. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes, 
Asst. U. S. Atty., of New York City, and Lee C. Bradley, General 
Counsel to Alien Property Custodian, of counsel), amicus curiz. 
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Knox, District Judge. This is a motion to make permanent, pen- 
dente lite, the injunction issued herein upon November 4, 1918, wherein 
the defendant was restrained from paying to A. Mitchell Palmer, as 
Alien Property Custodian, certain funds in the hands of the defendant, 
and for which funds the said custodian made formal demand upon the 
defendant upon October 15, 1918. 

The complainant is a fire insurance company organized under the 
laws of Russia, and since 1899 has been engaged in the business of 
writing fire insurance within the United States. Pursuant to the provi- 
sions of the law of the state of New York, the complainant had deposited 
with the defendant cash and securities of the approximate value of $500,- 
000. This sum has fluctuated in a manner dependent upon the amount of 
insurance from time to time in force and the losses sustained upon the 
risks of the complainant. At the present time the defendant, as trustee 
under a deed of trust executed by the complainant, holds the sum of 
abount $4,072,787.89 in cash and securities for the purpose of securing the 
complainant’s liabilities to its policy holders. The last-mentioned amount 
includes the sum of $115,013.19 which is the subject-matter of this litiga- 
tion; said sum having been deposited with the said defendant in July, 1918. 

Ever since the complainant engaged in business in the United States, 
and until October 29, 1916, the complainant was represented by way of 
general agents, by the copartnership of H. Mutzenbecher, Jr., which co- 
partnership it is admitted is a German concern, and consequently takes 
on the character of an enemy. This copartnership received by way of 
compensation for its services in the United States 3% per cent. of the net 
premiums on business written in this country, which compensation was 
paid from Petrograd. 

From 1899 to 1913 a local firm, in which William G. Willcox 
and William Y. Wemple were members, acted within the United States 
as agents of the complainant. This firm, however, received its com- 
pensation from the general agent of the company, viz. H. Mutzenbecher, 
Jr. In March, 1913, Meinel & Wemple, Incorporated, became the local 
agents of the complainant, and for its services received, by direct remit- 
tance from the Mutzenbecher firm, a commission of three-fourths of 1 
per cent. of the net premium income of the complainant in the United 
States, together with the expenses incurred by Meinel & Wemple, In- 
corporated; the amount of said commissions being payable out of the 
sum of 3% per cent. of said premiums earned by and paid to firm of 
Mutzenbecher, Jr. 

About October 29, 1916, the Russian government being then at war 
with the Imperial German government, there was promulgated at Petro- 
grad an edict or ukase forbidding business relations between subjects of 
the Russian government and those of Germany, whereupon the com- 
plainant undertook to cancel the agency agreement of Mutzenbecher, Jr. 
Thereupon Meinel & Wemple, Incorporated, were forwarded an agency 
contract by the complainant, under which Meinel & Wemple, Incorporated, 
should, if the contract were accepted, become the complainant’s agent and 
manager within the United States, and should, for its services, receive 
commissions of 3% per cent. based upon the net premiums, which it will 
be borne in mind is the same rate of commissions formerly paid to 
Mutzenbecher, Jr. This contract, which was atcepted by Meinel & 
Wemple, Incorporated, also required that concern to do all the work 
formerly done by Mutzenbecher, Jr., and this involved, if the work was 
to be done, the purchase of insurance maps, the keeping of records, etc., 
formerly possessed and kept by Mutzenbecher, Jr. These consequent 
expenses, if incurred, would involve a considerable outlay. 

Owing to the uncertainty of conditions in Russia, Meinel & Wemple, 
Incorporated, acted upon the theory that such expenditures were not 
presently necessary, and, having a contract which provided for additional 
services, endeavored to communicate with the home office of the com- 
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plainant with a view of modifying the contract. While awaiting a 
response to these communications, Meinel & Wemple, Incorporated, de- 
ducted from the net premiums of the complainant 2% per cent. thereof, 
and deposited said sum in the name of Meinel & Wemple, Incorporated, 
and from said account paid, monthly, to itself, three-fourths of 1 per 
cent. of said net premiums, together with the expenses incurred. In 
other words, Meinel & Wemple, Incorporated, received compensation at 
the same rate previously received by it during the life of the Mutzenbe- 
cher, Jr., agency; it being the expectation of Meinel & Wemple, In- 
corporated, that the balance of said commissions, calculated at the rate 
of 234 per cent, should, after the deductions referred to, be permitted 
to accumulate, to the end that it might form a fund from which to 
purchase the equipment, etc., contemplated by the agency agreement be- 
tween the complainant and Meinel & Wemple, Incorporated. This dis- 
position, however, was contingent upon the approval of the complainant, 
which might request the payment of such balance to it. 

In passing, it may be remarked that upon January 5, 1917, H. Mut- 
zenbecher, Jr., cable Meinel & Wemple, Incorporated, assenting to the 
execution by that concern of the American agency agreement. It is 
also asserted that since October 31, 1916, the German concern of Mutzen- 
becher has had nothing to do with the complainant’s affairs, that said 
German firm has received, not only all the moneys to which it was 
rye of October 31, 1916, but in addition thereto an overpayment 
oO , LOO. 

No further word has been received from the complainant with re- 
spect to the Meinel & Wemple, Incorporated, contract, and the last- 
mentioned corporation has accordingly continued to represent the com 
plainant, setting aside the said 2% per cent., and deducting the said com- 
mission of three-fourts of 1 per cent. and expenses. The balance re- 
maining constitutes the said sum of $115,013.19 which the Custodian 
demands as being enemy alien owned property. 

The foregoing, in a general way, represents the situation as presented 
by the bill and the complainant’s affidavits, and to the allegations so 
made there is nothing before me to show the contrary, saving and except- 
ing the formal demand of the Custodian, wherein it appears that— 

“I, A. Mitchell Palmer, Alien Property Custodian, * * * after 
investigation, do determine that the following money and other property 
* * * belong to and are by you held for, on account of, for the benefit 
of H. Mutzenbecher, Jr., whose address is Hamburg, Germany, and 
whom, after investigation, I determine to be an enemy, not holding a 
license granted by the President. * * *” 

It appears that in June, 1918, the Custodian, through one of his 
agents, began an investigation of the office of Meinel & Wemple, Incor- 
porated, for the purpose of ascertaining if said corporation held any 
enemy owned funds or property. Upon the completion of the inquiry 
it was suggested that the fund of $115,013.19 had been set aside for H. 
Mutzenbecher, Jr., and that there was a secret agreement or understand- 
ing whereby the fund would be turned over to Mutzenbecher, Jr., at the 
end of the war. 

Upon the expression of such conclusion, Meinel & Wemple, Incor- 
porated, placed at the disposal of the Custodian all of its books -and 
papers and the statements of its managing officers, and said corporation 
also notified the Custodian that it felt it its duty to the complainant to 
turn the fund in question into the account held by the defendant under 
the trust agreement hereinbefore referred to. 

[1] No answer being received, to this cummunication addressed to 
the Custodian, Meinel & Wemple, Incorporated, did deposit the fund 
with the defendant pursuant to the permissive terms of said trust agree- 
ment. It may be remarked that, so far as I am informed, the only 
provision of law which by any construction could require such disposition 
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of the fund is section 38 of the Insurance Law of the state of New York 
(Consol. Laws, c. 28), which provides: 

“Every person appointed or acting in this state as agent of any 
insurance corporation, who receives or collects any moneys as such agent, 
shall be responsible in a trust or fiduciary capacity to such corporation 
therefor.” 

It is my judgment that this provision of law did not make it incum- 
bent upon Meinel & Wempel, Incorporated, to dispose of the fund in 
the manner in which it has been disposed of. 

[2] I am also of opinion that, granting for the moment that the 
determination of the Alien Property Custodian is correct as to the 
alien character of the fund in question (which fact I do not find), 
such alien character is not divested by reason of the mixing of the fund 
with another fund which unquestionably is impressed with a trust for the 
benefit of American policyholders of the complainant. A voluntary and 
gratuitous increase of a trust fund will not be permitted to continue to 
the prejudice of a third party, when the fund is of such nature that the 
voluntary and gratuitous increase may be followed and segregated, all 
without the diminution or impairment of any security theretofore held for 
the benefit of the cestuis que trustent of the original fund. A tainted 
fund may not be given immunity from the penalties attaching thereto 
by an unlawful and unauthorized mixture with a fund enjoying immuni- 
ties. 

_ With the foregoing observations and the preliminary matters disposed 
of, I may proceed to determine if the injunction should be continued or 
vacated, and also whether the bill should be dismissed for want of equity. 

[3, 4] Before doing so, it is only fair to Messrs. Willcox, Meinel, 
and Wemple, who are the managing officers of Meinel & Wemple, 
Incorporated, to say that the conclusion which I shall reach must in no 
wise be taken as a reflection upon the integrity, loyalty, and honor of 
those men, or any of them. There is absolutely nothing before me 
which will serve to impeach their character even remotely; indeed, from 
the affidavits on file the conclusion is inevitable that they are men of high 
probity and unquestioned loyalty and devotion to this government, and 
the position they have assumed is altogether consistent with such con- 
clusion. However, the Alien Property Custodian having determined that 
the fund in question is alien owned, and even though that conclusion may 
be founded upon evidence which would appear to this court to be insuff- 
cient, the determination of the Custodian, so long as it is not reached in 
bad faith, must determine the possession of the fund. 

Subsection (c) of section 7 of the Trading with the Enemy Act, 
approved October 6, 1917 (40 Stat. 416, c. 106), reads: 

“If the President shall so require, any money or other property 
owing or belonging to or held for, by, on account of, or on behalf of, 
or for the benefit of an enemy or ally of enemy not holding a license 
granted by the President hereunder, which the President after investiga- 
tion shall determine is so owing or so belongs or is so held, shall be con- 
veyed, transferred, assigned, delivered, or paid over to the Alien Prop- 
erty Custodian.” 

Upon November 4, 1918 (chapter 201, § 1), two days after the 
a of the bill herein, the above section was amended to read as fol- 
ows: 

_ “(c¢) If the President shall so require any money or other property 
including (but not thereby limiting the generality of the above) patents, 
copyrights, applications therefor, and rights to apply for the same, trade- 
marks, choses in action, and rights and claims of every character and 
description owing or belonging to or held for, by, on account of, or on 
behalf of, or for the benefit of, an enemy or ally of enemy not holding 
a license granted by the President hereunder, which the President after 
investigation shall determine isso owing or so belongs or is so held, 
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shall be conveyed, transferred, assigned, delivered, or paid over to the 
Alien Property Custodian, or the same may be seized by the Alien Prop- 
erty Custodian; and all property thus acquired shall be held, administered 
and disposed of as elsewhere provided in this act. 

“Any requirement made pursuant to this act, or a duly certified copy 
thereof, may be filed, registered, or recorded in any office for the filing, 
registering, or recording of conveyances, transfers, or assignments of 
any such property or rights as may be covered by such requirements 
(including the proper office for filing, registering, or recording con- 
veyances, transfers, or assignments of patents, copyrights, trade-marks, 
or any rights therein or any other rights); and if so filed, registered, 
or recorded shall impart the same notice and have the same force and 
effect as a duly executed conveyance, transfer, or assignment to the 
Alien Property Custodian so filed, registered, or recorded. 

“Whenever any such property shall consist of shares of stock or 
other beneficial interest in any corporation, association, or company or 
trust, it shall he the duty of the corporation, association, or company or 
trustee or trustees issuing such shares or any certificates or other in- 
struments representing the same or any other beneficial interest to 
cancel upon its, his, or their books all shares of stock or other beneficial 
interest standing upon its, his, or their books in the name of any person 
or persons, or held for, on account of, or on behalf of, or for the benefit 
of any person or persons who shall have been determined by the Pres- 
ident, after investigation, to be an enemy or ally of enemy, and which 
shall have been required to be conveyed, transferred, as signed, or deliv- 
ered to the Alien Property Custodian or seized by him, and in lieu thereof 
to issue certificates or other instruments for such shares or other benefi- 
cial interest to the Alien Property Custodian or otherwise, as the Alien 
Property Custodian shall require. 

“The sole relief and remedy of any person having any claim to any 
money or other property heretofore or hereafter conveyed, transferred, 
assigned, delivered, or paid over to the Alien Property Custodian, or 
required so to be, or seized by him shall be that provided by the terms 
of this Act, and in the event of sale or other disposition of such property 
by the Alien Property Custodian, shall be limited to and enforced against 
the net proceeds received therefrom and held by the Alien Property 
Custodian or by the Treasurer of the United States.” 

As to the power of Congress to address itself to legislation looking 
to the seizure of alien enemy owned property, there is no need of discus- 
sion. The war legislation of Congress, from the time of the Revolution 
to the present, indicates the power of Congress in the premises. 

I am unable to see any difference in principle between the seizure 
of the person of an alien enemy in our midst and the seizure of his 
property; the latter may, by the use of which it may be put, be quite 
as dangerous as the former. The seizure of both may be essential to 
the safety of the community. If we assume this to be trite, and Congress 
has by appropriate action provided for such contingency, the haste and 
speed which are exercised in the seizure become of the highest importance, 
and it would be an incongruous situation—indeed, it would be intolerable 
—that, pending a determination of a dispute between the possessor of 
property determined by a responsible official to be alien owned and the 
officer making the demand, the property in question should remain in 
the possession of him against whom the demand is made. The effective- 
ness of a seizure in such circumstances would be greatly impaired, if 
not wholly destroyed. 

I do not apprehend that any one would argue that this court should 
exercise its extraordinary powers of injunction to restrain the mashal 
from executing a presidential warrant issued for the arrest of an alleged 
alien enemy, even though it was asserted by such person that he was a 
citizen or a friendly alien. Once the warrant was executed, the person 
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arrested would, upon habeas corpus, be heard upon the question of his 
citizenship. If the determination of the Executive can, in the first in- 
stance, deprive an individual of his liberty, I am unable to see why it 
should be that property should enjoy any greater rights as respects its 
possession, once the Executive has determined it to be alien owned. And 
in the above illustrations I do not believe it could fairly be said there 
was not due process of law merely because the arrested individual was 
not heard prior to his arrest. 

The power exercised by Congress in the enactment of the Trading 
with the Enemy Act (Act Oct. 6, 1917, c. 106, 40 Stat. 411 [Comp. St. 
1918, §§ 311514a-311544j]) is, I suppose, by reason of its dealing with the 
subject-matter of alien enemies, who exist only in times of war, based 
upon the war power of Congress. The power of Congress to declare 
war carries with it all the powers which are necessary to make the war 
so declared effective. In McCulloch v. Maryland, 4 Wheat. 316, 4 L. 
Ed. 579, Chief Justice Marshall said: 

“Let the end be legitimate, let it be within the scope of the Constitu- 
tion, and all means which are appropriate, which are plainly adapted to 
that end, which are not prohibited, but consist with the letter and spirit 
of the Constitution, are constitutional.” 

That case also declares that— 

What, can it be asked, is, in the present days, more appropriate to 
the effective carrying on of war than to seize, and thus render impotent, 
the money and property determined by the Executive to be owned by 
alien enemies? 

In Brown v. United States, 8 Cranch, 110, 3 L. Ed. 504, Chief Justice 
Marshall in unequivocal language declared the existence of the power 
of the sovereign to take the persons and confiscate the property of the 
enemy wherever found. It follows that wherever the enemy is present, 
and where his property is situate, Congress may determine there exists the 
element of danger, and to the extent of the jurisdiction of Congress the 
power exists, not only of seizure, but of disposition to the limits of the 
necessity. Miller v. United States, 11 Wall. 268, 20 L. Ed. 135. 


[5] And in the present legislation, at least so far as it affects the 
case at bar, there is no contravention of the Fifth Amendment of the 
Constitution. The very act, in section 9 thereof (Comp. St. 1918, § 
3115%e), contemplates the possibility of mistaken action upon the part 
of the Custodian, and to the end that no loyal citizen or friend shall be 
deprived of his property without due process of law the section reads: 

“Sec. 9. That any person, not an enemy, or ally of enemy, claiming 
any interest, right or title in any money or other property which may 
have been conveyed, transferred, assigned, delivered, or paid to the Alien 
Property Custodian hereunder, and held by him or by the Treasurer of 
the United States, or to whom any debt may be owing from an enemy, 
or ally of enemy, whose property or any part thereof shall have been 
conveyed, transferred, assigned, delivered, or paid to the Alien Property 
Custodian hereunder, and held by him or by the Treasurer of the United 
States, may file with the said Custodian a notice of his claim under oath 
and in such form and containing such particulars as the custodian shall 
require; and the President, if application is made therefor by the claim- 
ant, may, with the assent of the owner of said property and of all persons 
claiming any right, title, or interest therein, order the payment, convey- 
ance, transfer, assignment or delivery to said claimant of the money or 
other property so held by the Alien Property Custodian or by the 
Treasurer of the United States or of the interest therein to which the 
President shall determine said claimant is entitled: Provided, that no 
such order by the President shall bar any person from the prosecution 
of any suit at law or in equity against the claimant to establish any right, 
title or interest which he may have in such money or other property. 
If the President shall not so order within sixty days after the filing of 
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such application, or if the claimant shall have filed the notice as above 
required and shall have made no application to the President, said claimant 
may, at any time before the expiration of six months after the end of 
the war, institute a suit in equity in the District Court of the United 
States for the district in which such claimant resides, or, if a corporation, 
where it has its principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United States, as the case 
may be, shall be made a party defendant), to establish the interest, right, 
title, or debt so claimed, and if suit shall be so instituted then the money 
or other property of the enemy, or ally of enemy, against whom such 
interest, right, or title is asserted, or debt claimed, shall be retained in 
the Alien Property Custodian, or in the Treasury of the United States, as 
provided in this act, and until any final judgment or decree which shall 
be entered in favor of the claimant shall be fully satisfied by payment or 
conveyance, transfer, assignment, or delivery by the defendant or by the 
Alien Property Custodian or Treasurer of the United States on order of 
the court, or until final judgment or decree shall be entered against the 
claimant, or suit otherwise terminated. 

“Except as herein provided, the money or other property conveyed, 
transferred, assigned, delivered, or paid to the Alien Property Custodian 
shall not be liable to lien, attachment, garnishment, trustee process, or 
execution, or subject to any order or decree of any court. 

“This section shall not apply, however, to money paid to the Alien 
Property Custodian under section 10 hereof.” 

Under the provisions of this section the rights of a person who is 
not an enemy or ally of enemy are adequately protected. If the property 
which has come into the hands of the Custodian belongs to a citizen of 
the United States, or indeed to a friendly alien, the title of such person 
thereto is not finally divested. Any title which vests in the Custodian will 
be defeasible in its nature. Whether the defeasance, if it may be called 
such, shall operate, will depend upon the outcome of the proceedings to 
be instituted by the citizen or friendly: alien, who, in appropriate pro- 
ceedings under section 9, asserts title to the property. Pending a deter- 
mination of the issues arising in such proceedings, the possession at 
least, and perhaps a defeasible title, is in the Custodian, and as an ad- 
ministrative matter I do not see where élse it could be, if the act is to 
have any salutary effect in the way of rendering enemy property unavail- 
able for the purposes of the enemy. 

That a citizen or friendly alien will, by such an enforced surrender 
of property wrongly determined by the Custodian to be enemy in its 
character, be subjected to inconvenience, annoyance, and possible expense, 
goes without saying—the justification for these considerations must be 
the purpose intended to be served. They are, in the final analysis, but 
incidents to the operation of a protective and preventive measure which 
has for its purpose the protection of the- nation. 

The situation presented by this case, assuming the contention of the 
complainant to be justified, is no more rigorous, I may say harsh, than 
it would be if the taxing authorities of the government should assess a 
tax against the complainant, the authority for which assessment the 
complainant disputed. The collector, for instance, of internal revenue, 
would issue a warrant, under which the chattels of the complainant would 
be distrained and pass into the hands of the collector, and the complain- 
ant, however just its claim for immunity from the tax so assessed and 
collected might be, nevertheless, in order to recover the chattels distrained, 
would be forced to bring suit against the collector, and thus subject itself 
to inconvenience, annoyance, and expense. However, by decisions too 
numerous to cite the courts have uniformly held that the revenues of the 
government are too important for the carrying on of government activity 
to permit, prior to the collection of the tax, of law suits in which the 
correctness of the construction of the tax gatherer of the provisions of 
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the statute under which he acts is determined. The insolvency of the 
sovereign is unthinkable. Money wrongly collected may be recovered, 
and as a matter of policy the interests of the government in such matters 
take precedence over the rights of the citizen. If this be true, even in 
times of peace, it certainly should be true, and I think’ it is, in time of 
war, when the subject-matter is property asserted by a responsible gov- 
ernment officer to be that of an enemy. As was said in the Legal Tender 
Cases, 12 Wall. 457, 551 (20 L. Ed. 287), with respect to the Fifth Amend- 
ment of the Constitution : 

“That provision has always been understood as referring only to a 
direct appropriation, and not to consequential injuries resulting from the 
exercise of lawful power. It has never been supposed to have any bearing 
upon, or to inhibit, laws that indirectly work harm and loss to individuals. 
A new tariff, an embargo, a draft, or a war may inevitably bring upon in- 
dividuals great losses—may, indeed, render valuable property almost 
valueless. They may destroy the worth of contracts. But whoever sup- 
posed that, because of this, a tariff could not be changed, or a noninter- 
course act or an embargo be enacted, or a war be declared.” 

It was said upon the argument that the Custodian now holds in prop- 
erty or money determined by him to be enemy owned upwards of three- 
quarters of a billion dollars. The power of this fund in the hands of 
enemies might be stupendous, so far as-its ability to work injury to the 
country is concerned. Suppose that, upon the seizure of this vast sum, 
objections had been interposed by citizens or friendly aliens upon the 
ground that they claimed title to the whole or part thereof. It seems to 
me that it is inconceivable that the claimants of such property should dur- 
ing the trial and appeal be permitted to remain in possession of the funds 
and property. 

[6] It is urged upon me that I should not now uphold the authority 
of the Custodian, even if such authority exists, to have the possession of 
the fund, owing to the fact that an armistice with the enemy has been 
signed and is now in effect, and the declaration of the President, when he 
addressed Congress upon November 11, 1918, to the effect that “the 
war thus comes to an end,” indicates that the necessity of -the legislative 
enactment is past. With this I cannot agree. At this moment the armed 
forces of the government are occuping the territory of the enemy; they 
are there not as friends, hut as an army of occupation, to enforce and 
make secure the terms of the armistice pending the negotiations for peace; 
and the very act provides that “the end of the war,” as used in the act, 
“shall be deemed to mean the date of proclamation of exchange of ratifi- 
cations of the treaty of peace, unless the President shall, by proclamation, 
declare a prior date, in which case the date so proclaimed shall be deemed 
to be ‘the end of the war’ within the meaning of this act.” Such procla- 
mation has not been made. Until it shall be made, or until Congress re- 
peals or modifies the statute in question, judicial tribunals will question 
neither the authority nor the necessity of the act, provided it does not 
transgress the provisions of the Constitution. Political policies, and the 
wisdom thereof, are not within the purview of my jurisdiction. 

[7] It is urged upon me that the fund being, as it is asserted by the 
complainant, wholly owned by it to the exclusion of the property inter- 
ests of all other persons, the complainant is not and cannot be a person 
“claiming any interest, right or title in any money or other property.” 
In other words, it is said section 9 is available only to persons who claim 
in the property seized something less than the entire title thereto. With 
this contention I cannot agree. In my judgment-an interest in propertty 
may comprehend the entire title thereto as well as something less than 
the entire title. If a man owns the fee simple of certain real estate, he 
certainly has an interest in it, and that interest is the equivalent of his 
title “to” the property. 

T have already gone beyond the limits of propriety in the lengtheof 
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my discussion of the matters here involved, and, interesting and impor- 
tant as are the remaining points raised by the able arguments and briefs 
of which I have had the benefit, I must bring this opinion to an end. It 
will therefore be the order of the court that the injunction heretofore 
granted herein will be vacated, and the bill filed herein will be dismissed 
tor want of equity. There can be no equity in the complainant until the 
fund in question has passed into the possession of the Custodian, and 
- cotngtemnant has taken the jurisdictional steps provided in section 9 
of the act. - 


Submit order in accordance with the foregoing opinion. 


UNITED STATES DISTRICT COURT. 


District oF COLORADO. 


In THE MATTER oF HENRY J. MORGAN, Bankrupt 


HANOVER FIRE INSURANCE COMPANY, Crarmant. (No. 1969.)* 


BANKRUPTCY—FRAUD—FALSE SWEARING. 

Evidence, held to sustain the allegations of fraud and false swearing 
and order to insured’s trustee in bankruptcy directing him to return to 
claimant insurance company amount paid on account of loss will be 
confirmed. 


Sylvester G. Williams, Attorney for Claimant. 
W. B. Vates, Esq., Per se for Trustee. 
M. J. Galligan, Esq., Attorney for The Bankrupt. 


Lewis J. Morgan was adjudged a bankrupt on July 6, 1918. He 
had been conducting a rooming house in Pueblo, and on May 2nd, 1918, 
a fire occurred in the house which consumed a large part of the furniture 
on the second and third floors, and greatly damaged the remainder. At 
the time of the fire he held a policy issued by the claimant insuring him 
against loss or damage by fire. In June following, the claimant’ paid 
$401.20 in satisfaction of its liability to Morgan for the loss and damage, 
the payment being made to his Trustee in Bankruptcy. The claimant 
seeks a restitution to it of this amount on the ground of fraud and false 
swearing on the part of Morgan in violation of this stipulation in the 
policy: “This entire policy shall be void * * * in case of any fraud 
of false swearing by the insured touching any matter relating to this 
insurance or the subject thereof, whether before or after a loss.” The 
policy covered household furniture, beds, bedding, etc., owned by assured 
or any member of his family, and property of guests and servants. 

Mrs. Durkin had conducted the place, but she sold out to Morgan in 
November, 1917; that is to say, she sold him the furniture in the house 
that belonged to her. She owned only a part of the furniture; the 
balance of it belonged to the owner of the. building. She testified that 
the furniture in eight bedrooms, the dining room and the office, belonged 
to the house, and that she sold the furniture in only eight other bedrooms 
and the kitchen furniture, to Morgan. Morgan afterward put in other 
furniture, but that belonging to the owner of the house remained. A 
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few days after the fire (May 20th) Morgan sent a letter to the claimant’s 
agent and enclosed a list of the furniture in each of the sixteen rooms 
which had been damaged or destroyed. He says in this letter: “En- 
closed find list of furniture that was in the sixteen rooms that were 
destroyed.” A value was’ placed on each item of the list, and figured 
up $46.40 for each room, which multiplied by sixteen, gave the total 
value of the furniture in the sixteen rooms as $742.40. Claimant’s ad- 
juster visited the premises after the fire, and a formal claim was made 
out for Morgan to sign. An adjustment of the loss and damage, as 
appears from this claim, was made on the basis of Morgan’s letter and 
the list of furniture in each room which he had theretofore sent to the 
agent. It recites: “Household furniture as per schedule on file—sixteen 
rooms complete, averaging $46.40 per room, $742.40.” Morgan signed the 
claim as prepared, and in it represented that the property belonged to 
him, and made oath to the truth of the same, and that no material fact 
was withheld. On presentation of the verified claim to the claimant the 
claimant, relying on the assumed truthfulness of Morgan’s representa- 
tions, paid the $401.20 to the trustee. F 

There is no doubt that a large part of the furniture did not belong 
to Morgan but to the owner of the house. This is not now disputed 
The contention of Morgan and the trustee is that Morgan did not know- 
ingly and wilfully make a false oath, and that he had no intention of 
defrauding the company. He testified that when he bought Mrs. Durkin 
out she told him that practically everything in the house belonged to him, 
He’ paid her $375.00 for what she had in the house. He testified Mrs. 
Durkin told him there was some property there that had been there ever 
since the house was built, and that it was practically worthless, but did 
not tell him particularly what it was, that she did not charge him for that 
furniture, and that he did not buy the furniture that belonged to the 
house, but he admitted he did not disclose that to the claimant’s adjuster. 
He did not receive a bill of sale from Mrs. Durkin. If the foregoing 
were all of the testimony bearing on the question there would be serious 
doubt of the right of claimant to recover. But the referee was evidently 
moved to make the order directing the trustee to restore the fund to 
the claimant on other and additional substantial evidence bearing directly 
on the inquiry. And that evidence is this: Pending the adjustment with 
the claimant for the loss the owner of the building sent his agent to get 
that part of the damaged furniture which belonged to him, and Morgan, 
without the slightest objection or protest, turned over to the agent eight 
dressers, eight beds, with mattresses and springs; stand tables and chairs, 
which Morgan admitted were in the bedrooms on the second floor at 
the time of the fire. The agent also testified that pending the adjustment 
Morgan told him there was no use of his saying anything in regard to the 
goods that were there or the settlement, that he should keep still, and that 
he would make it right. On the whole testimony the referee reached the 
conclusion that Morgan, in adjusting the loss, was guilty of fraud and 
false swearing in matters material to the subject in hand, and I think 
his conclusion is justified and amply sustained by the proof. The 
referee, in his findings and report, cites authority sustaining the right of 
claimant to recover. Repetition in that respect is unnecessary. His order 
directing the trustee to pay back to claimant the $401.20, less the expense 
of taking and transcribing the testimony, will be confirmed. 





Fire, &c.] Fireman’s Ins. Co. v. Applebaum. 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


FIREMAN’S INS. CO. OF NEWARK, N. J., 
v. 


APPLEBAUM. (No. 9679.)* 


INSURANCE—FIRE POLICIES—CONDITIONS—OWNERSHIP. 


Where insured, before the policy was issued, agreed that on payment 
of $2,500 another should become a partner in the business, but prospective 
partner, after making a payment of $800, abandoned the agreement, in- 
sured, on destruction of the property, may recover on the policy, for the 
agreement was in the nature of an option to ‘such prospective partner, 
unenforceable by insured, so that in’sured’s ownership was unconditional 
and sole at time of issuance of policy as well as later. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


Appeal from Circuit Court, Greene County; Theo. E. Slinkard, Judge. 

Action by Phillip Applebaum against the Fireman’s Insurance Com- 
pany of Newark, N. J. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Seymour Edgerton, of Chicago, Ill, and Davis & Davis, of Terre 
Haute, for appellant. 

Wm. L. Slinkard and Will R. Vosloh, both of Bloomfield, and Arthur 
Mayfield and Oscar R. Shields, both of Jasonville, for appellee. 


Remy, J. This is an action by appellee on a fire insurance policy. 
Appellant company pleaded in bar of the action that the policy had been 
rendered void by misrepresentation on the part of the insured as to his 
interest in the property covered. The trial court made a special finding of 
facts and stated its conclusions of law thereon, upon which judgment was 
entered for appellee. The findings of the court, so far as they are neces- 
sary to a proper disposition of the questions presented, are as follows: 
On May 15, 1914, the Fireman’s Insurance Company, appellant herein, 
issued and delivered to appellee the policy sued on, insuring against 
fire the merchandise and fixtures of a certain store; appellee at the 
time representing to appellant’s agent that he was the owner of said 
property. On July 24, 1914, the property insured was totally destroyed 
by fire, after which appellant denied all liability. The policy provided, in 
part, that— 

“This entire policy shall be void if the insured has concealed or mis- 
represented in writing, or otherwise any material fact or circumstances 
concerning this insurance or the subject matter thereof. * * * This 
entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the interest of the insured be other 
than unconditional and sole ownership.” 

Said stipulations were not changed or modified by any agreement in- 
dorsed thereon or added thereto. After the fire, appellant tendered to 
appellee the full amount of the premium paid, and, on his refusal to 
accept such premium, the same was, before the trial of this cause, paid to 
the clerk of the trial court for appellee’ s benefit. It is further found that, 


* Decision rendered, Mar. 5, 1919. 122 N. E. Rep. 354. 
Vol. LITI—40. 
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prior to the issuance of the policy sued on, appellee and one Gold entered 
into a written contract, by the terms of which it was agreed that Gold 
should have an interest in said store and business, and that they should 
become partners therein, when said Gold had paid to appellee the sum of 
$2,500, of which amount Gold paid to appellee, before the policy was 
issued, the sum of $800, but made no further payment thereon; that, about 
one month before the fire, appellee, with Gold’s consent, destroyed the 
written contract, but has not returned the $800; and that the value of the 
fixtures and stock of goods at the time of the fire was $6,500. 

The court, by its conclusions of law, held the policy valid, and that 
appellant was indebted to apppellee in the sum of $3,075. 

The one question properly presented for our consideration is whether 
or not, under the facts found, appellee was at the time the policy was 
issued the “unconditional‘and sole owner” of the property insured. It 
is earnestly, and with much plausibility, contended by counsel for appel- 
lant that the agreement by which Gold and appellee were to become 
partners on the payment by the former of the sum of $2,500, and the fact 
of his subsequent payment of $800 on the contract, gave Gold such an 
interest in the property as to avoid the policy. We cannot concur in 
this view. By the so-called “partnership agreement,” it was stipulated 
that Gold was “to be and become a partner,” and was to have an interest 
in the store and business “when he had paid the full amount agreed upon.” 
It was an agreement for a future partnership which was never consum- 
mated. Gold did not pay the $2,500, was never placed in possession, 
and did not become a partner. His contract was in the nature of an 
option, or a right to acquire an interest, which right could be abandoned 
by him at any time, and which was not enforceable against him by 
appellee. Not being so enforceable, appellee could not compel Gold to 
share the loss. Phenix Ins. Co. v. Kerr, 129 Fed. 723, 64 C. C. A. 251, 66 
L. R. A. 569; Richardson v. Hardwick, 106 U. S. 252, 1 Sup. Ct. 213, 
27 L. Ed. 145; Gustin v. Union School District, 94 Mich. 502, 54 N. W. 
156, 34 Am. St. Rep. 361. Under the facts found, the interest of appellee 
in the property destroyed by fire was unconditional and sole within the 
meaning of the policy provision. Erb v. Fidelity Ins. Co., 99 Iowa, 727, 
69 N. W. 261; Carrigan v. Lycoming Fire Ins. Co., 53 Vt 418, 38 Am. 
Rep. 687; Kronk v. Birmingham Fire Ins. Co., 91 "Pa. 300; Brunswick- 
Balke Collender Co. v. Northern Assurance Co, 142 Mich. 29, 105 N. 
W. 76; 19 Cyc. 694, 696. The court did not err in its conclusions of law. 

Judgment affirmed. 


SUPREME COURT OF IOWA. 


TABOR LUMBER CO. 


v. 


LIVERPOOL & LONDON & GLOBE INS. CO., Lritep. (No. 32534.)* 


1, INSURANCE—FIRE INSURANCE—LOCATION OF PROPERTY 
—CONSIDERATION OF SPACE CLAUSE. 
Space clause, so called, of fire insurance policy issued to lumber 


* Decision rendered, Feb. 17, 1919. 170 N. W. Rep. 881, 
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company, whereby insured warranted continuous clear space of 100 feet 
should be maintained between property insured and any woodworking 
and manufacturing establishment, etc., Weld to be considered as aiding 
description of location of insured property. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


2. INSURANCE—FIRE INSURANCE— PROPERTY COVERED— 
SPACE CLAUSE OF POLICY. 


Property of lumber company destroyed by fire while on railroad 
loading platform of plant held within first descriptive clause of. policy, 
and not eliminated, on account of its location, by space clause, so called, 
whereby insured company warranted clear space of 100 feet between 
property insured and any manufacturing establishment, etc. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


Appeal from District Court, Lee County; Henry Banks, Jr., Judge. 

Action for a fire loss upon an insurance policy. The question in 
dispute is whether certain lumber destroyed by fire was so located as to 
come within the.description of the policy. The policy had a “space 
clause” which required the insured to maintain a clear space of 100 feet 
“between the property hereby insured and any woodworking or manufac- 
turing establishment.” At the close of the evidence the trial court 
eliminated the items of loss for property located within the 100-foot 
space, and directed verdict for the plaintiff on the other items. The plain- 
tiff appeals. Reversed and remanded. 


Clarence H. Dickey, T. A. Craig, and Hollingsworth & Blood, all 
of Keokuk, for appellant. 
Hazen I. Sawyer and G. L. Norman, both of Keokuk, for appellee. 


Evans, J. The plaintiff was a manufacturer of lumber and a dealer 
therein. It maintained yards upon the north bank of the Mississippi river 
at Keokuk. On June Ist, the defendant company issued its policy of 
insurance on lumber contained in yard No. 3. The description of the 
location of the property was contained in a certain rider attached to the 
policy and furnished by the plaintiff lumber company, the insured. This 
rider contained the following provisions, the effect of which is in dispute 


herein: 
“Tabor Lumber Co., Yard No. 3. 

“2,500 on their sheds, buildings, lumber, lath, shingles, pickets, sash, 
doors, blinds, mouldings, battens, buildings paper, lime, cement, hair, 
wagons and carts. While contained in their yards, sheds and buildings, 
their own or held by them in trust, or on commission, or sold but not 
delivered. Also, lumber on R. R. caps, in their yard situated on north 
bank of Mississippi river, south of railroad tracks, being fractional blocks 
in front of blocks 12 and 13, Reid’s Addition to City of Keokuk, Iowa. 


“Space Clause. 

“Warranted by the assured that a continuous clear space of 100 feet 
shall hereafter be maintained between the property hereby insured and 
any woodworking or manufacturing establishment and that said space 
shall not be used for the handling or piling of lumber thereon for tem- 
porary purposes, tramways upon which lumber is not piled, sorting sheds, 
platforms, refuse bins, freight cars and a small shippping office across 
railroad track from the mill alone being excepted, but this shall not be 
construed to prohibit loading or unloading within, or the transportation 
of lumber and timber products across such clear space, it being specially 
understood and agreed by the assured that any violation of this warranty 
shal] render this policy nul] and void. Beverly B, Hobbs, Agent.” 
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Plaintiff's yard No. 3 was a somewhat indefinite space, lying mainly 
to the east of plaintiffs manufacturing plant and north of the Mississippi 
river. Its general location is indicated in the following plat: 


piss(ssiPe! RIVER 


On July 3d a fire occurred in the manufacturing plant and extended 
to property on the outside. Certain property located at point “A” upon 
a loading platform was destroyed. This platform was either a part of 
the manufacturing plant or was immediately contiguous thereto. The 
lumber upon this loading platform was in course of being loaded upon a 
railroad car. At this platform was a railroad car partly loaded with 
lumber, and this lumber was also destroyed. Other lumber was loaded 
upon a car standing at point “D,” ready to be moved. These items of 
loss were refused by the trial court as not being covered by the policy. 

[{1, 2] The question before us is whether the space clause above set 
forth is descriptive of the location of the property. If yea, whether 
such description eliminates the particular property in its then location 
covered by the above items. We are inclined to the view that the space 
clause may be considered as aiding the description of the location of 
the insured property. The only description contemplated of the insured 
property was that of location. All lumber was insured while within the 
described location. None was insured while outside the bounds thereof. 
If the space clause in question were unqualified in its call for a clear 
—— of 100 feet between the insured property and the manufacturing 
plant, there would be much ground for the contention of the defendant. 
It would be a contradiction in terms to say that the insurance company 
insured property while located in a place expressly prohibited by the 
policy. But the space clause is not unqualified in its call for a clear 
space of 100 feet. It specifies certain exceptions, including sorting sheds, 
platforms, bins, freight cars, and a shipping office. It also permits the 
loading and unloading and transportation of lumber and timber products 
within and across such clear space. The property destroyed at points 
“A” and “D” were within the express permission of this space clause. 
There is no claim that the covenant of the space clause was violated. 
The claim is that insurance was fiot contemplated within the clear space 
of 100 feet. It will be noticed that the first clause which we have above 
quoted is professedly descriptive. It purports broadly to insure the prop- 
erty described therein while contained in yard No. 3. Treating the space 
clause as qualifying the description by fair implication only, why should 
it be said that it withdraw insurance from property in a location which 
has been expressly permitted to it in such space clause? 

Inasmuch, therefore, as the descriptive clause of the policy purports 
to cover the full location of the yard No. 3, the space clause should 
not be deemed by mere implication to withhold insurance from property 
permitted in said location by the express terms of the clause in question. 
Tf the location of the destroyed property had involved a breach of the 
covenant of the space clause, we should look with more favor upon the 
contention of the defendant. The defendant brings to our attention the 
holding of the Supreme Court of Minnesota in Wild Rice Lumber Co. v. 
Royal Insurance Co., 99, 190, 108 N. W. 871, and Park Rapids Lumber Co. v. 





Fire, &c.] Austin v. Dixie Fire Ins. Co. 451 


Etna Insurance Co., 129 Minn. 328, 152 N. W. 732, wherein that court 
held that such a space clause as we have before us was effective as a 
description of the location of the property. With this holding we are 
inclined to agree. In those cases it was held also that property located 
within the prohibited space was not covered by the insurance policy. 
We gather from a reading of the opinions that the space clause there in 
auestion contained no consent or permission to the location of the 
property within the so-called clear space. Furthermore, a premium rate 
of $9.50 was provided on property within the “clear space,” and $2.85 
on property outside such space. The insured paid only the lesser rate. 
In the case at bar different rates were not provided. If herein there 
had been no consent to the location of any property within the 100-foot 
space, or if the policy had provided for a higher rate within the clear 
space, and the insured had chosen to pay a lesser rate, applicable only 
beyond the limits of the clear space, we should be inclined to regard the 
Minnesota decisions as good authority for the contention of the defendant. 

Inasmuch, however, as the property destroyed was located at a place 
where the space clause expressly permitted, it fairly remained within 
the operation of the first descriptive clause above quoted. Nothing less 
than a direct statement to that effect should be deemed sufficient to take 
it out from under the operation of the general terms of the policy. We 
reach the conclusion, therefore, that the trial court erred in holding that 
the property thus destroyed was upon a prohibited location and outside 
of the terms of the policy. The Judgment below is accordingly reversed 
and a new trial ordered. 

Reversed and remanded. 

Ladd, C. J., and Preston and Salinger, JJ., concurring. 


c 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HAMPDEN 


AUSTIN 


v. 
DIXIE FIRE INS. CO. er au* 


1. INSURANCE—UNAUTHORIZED POLICY—ENFORCEABILITY 
—STATUTES. 


Under St. 1907, c. 576, § 29, insurance policy, not in conformity with 
section 60, and insurers or underwriters not having complied with section 
84, so as to become authorized to do business within the commonwealth, 
was nevertheless binding on the insurers, and enforceable by insured. 


(For other cases, see Insurance, Dec. Dig. § 24.) 


2. INSURANCE—FIRE INSURANCE — SUBROGATION — EXCEP- 

TION OF POLICY. 

Fire insurance policies providing that, whenever insurer should pay 
any loss, insured should assign all rights to recover satisfaction from 
any person, town, or other corporation, excepting other insurers, did not 
entitle insurers who paid loss to be subrogated to insured’s claim against 
another insurer. 


(For other cases, see Insurance, Dec. Dig. 607.) 
* Decision rendered, Feb. 28, 1919. 122 N. E. Rep. 382. 





452 Instirance Law Journal, Vol. 53. [May. 1919. 


3. INSURANCE—FIRE INSURANCE—ADJUSTMENT WITH 
OTHER INSURER — DEFEAT OF RECOVERY OR REDUC- 
TION OF LIABILITY. 


Fire insurers, whose policies provided that if there should be any 
other insurance, prior or subsequent, insured could recover no greater 
proportion of loss than sum insured bore to whole amount, held without 
right to avail themselves of benefit of insured’s adjustment with another 
insurer, either to defeat recovery or to reduce amount of responsibility 
under their contracts. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


4. INSURANCE—FIRE INSURANCE—SETTLEMENT WITH 
OTHER INSURER—DEFENSE. 


Even if holder of fire policies had had no claim under another policy, 
his settlement of such policy would afford no ground of defense to fire 
insurers, which must bear their own contractual liability. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


5. INSURANCE—FIRE INSURANCE—EXPRESS STIPULATION 
—BINDING FORCE. 


Parties to policies of fire insurance are bound by express stipulation 
that in case of loss no one horse is to be valued over $500, though actual 
damage to insured by loss of one horse covered by another policy has 
been appraised at a larger amount. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


6. INSURANCF—FIRE INSURANCE—BLANKET INSURERS— 
OTHER POLICY ON SIN ITEM. 


Liability of fire insurance c anies held riot affected, by circum- 
stance that another insurer’s policy covered one of insured’s horses alone, 
while other policies, which were in a sense blanket policies, covered other 
property in addition, portion of value of property destroyed to be paid by 
each underwriter being that which amount of policy bears to amount of all 
insurance, though some policies cover other property. 


(For other. cases, see Insurance, Dec. Dig. § 504.) 


Case Reserved and Report from Superior Court, Hampden County; 
Henry A. King, Judge. 

Action by Michael F. Austin against the Dixie Fire Insurance Com- 
pany. On reservation and report, after finding of the facts as stated in 
an agreed statement of facts, to the Supreme Judicial Court. Judgment 
ordered against each defendant. 


Harvey & Mulcare, of Springfield, for plaintiff. 
Green & Bennett, of Springfield, for defendants. 


Rucc, C. J. These are actions upon policies of insurance to recover 
for loss occasioned by fire. Each of these policies covered the same 
property, including a mare named Betsy Tell. The defense is that ‘the 
plaintiff had insured Betsy Tell alone under a Lloyd’s policy, so called, 
and had collected without the knowledge or consent of the defendants on 
that policy by compromise the sum of $862.50, and had executed and 
delivered therefor a release under seal. The plaintiff’s contention is that, 
notwithstanding this settlemént, he is entitled to recover the full amount 
due under the policies of the defendants; while the defendants contend 
that the plaintiff has no right to withhold from them the advantage of 
the existence of the Lloyd’s policy. 

[1] The validity of the Lloyd’s policy becomes a material factor. 





Fire, &c.] Austin v. Dixie Fire Ins. Co. 453 


The agreed facts respecting the place where it was issued are meagre, 
and there is no finding of fact upon this point. It is not necessary to 
decide whether the policy was issued in New York or in Massachusetts. 
If issued in New York there is nothing to cast suspicion upon its legality. 
Stone v..Old Colony Street Railway, 212 Mass. 459, 99 N. E 

the policy was issued within this commonwealth, it was binding upon the 
insurer. The insurers or underwriters of this policy had not complied 
with St. 1907, c. 576, § 84, so as to become authorized to do business 
within this commonwealth. The policy itself was not in conformity 
with section 60 of the same act, which prescribed standard form. Never- 
theless it is provided by St. 1907, c. 576, § 29,that— 

“An insurance company, association or agent that makes, issues or 
delivers a policy or contract of insurance in willful violation of the 
provisions of this act shall forefit not less than fifty dollars, nor more 
than two hundred dollars, for each offense; but such policy shall be bind- 
ing upon the company or association issuing the same.’ 

An important modification was introduced into our insurance law 
by this section. It had been provided by earlier acts that, although a 
policy was not issued in the standard form, the policy should be binding 
upon the company. St. 1881, c. 166, § 2; Pub. St. c. 119, § 140; St. 1887, 
c. 214, § 105; St. 1894, c. 522, § 105; R. L. c. 118, § 105. It also had 
been provided by St. 1854, c. 453, § 36; St. 1856, c. 252, § 49, Gen. St. c. 
58, § 72, and Pub. St. c. 119, § 200, that the insurance should be valid 
although the company had failed to comply with the requirements* of 
the insurance law. Under these statutes several cases arose. Provincial 
Insurance Co. v. Lapsley, 15 Gray, 262; National Mutual Fire Insurance 
Co. v. Pursell, 10 Allen, 231; Hartford Live Stock Insurance Co. v. 
Matthews, 102 Mass. 221. But by St. 1887, c. 214, §§ 77, 78, this latter 
provision was repealed. Thereafter several cases arose where such 
contracts issued by companies which had not complied with the insurance 
law were recognized as invalid and unenforceable. Reliance Mutual In- 
surance Co.v. Sawyer, 160 Mass. 413, 36 N. E. 59, where earlier decisions 
and statutes are reviewed; Claflin v. United States Credit System, 165 
Mass. 501, 43 N. E. 293, 52 Am. St. Rep. 528; Baldwin v. Connecticut 
Mutual Life Insurance Co., 182 Mass. 389, 65 N. E. 837. In the light 
of these preceding enactments the change wrought by the words of said 
section 29, to the effect that any policy issued in “violation of the provi- 
sions of this act” shall be binding upon the company, cannot be thought 
merely verbal and without qualification of meaning. It is a substantial 
alteration of the structure of the statute and calls for a wider construc- 
tion than that permitted by the phrase of the pre-existing act. There 
appears to be no reason to limit or narrow the natural significance of the 
language employed by the Legislature. By this change the Legislature 
not only continued the validity of policies not in the standard form issued 
by companies which had complied with the requirements of the insurance 
law and thus were authorized to do business in this commonwealth, a 
provision previously embodied in Rev. Laws, c. 118, § 105, but it combined 
with it the further new, exceedingly important provision. that if the 
insurance was made “by any company without complying with the re- 
quisitions” of the insurance statutes, “the contract shall be valid.” The 
natural import of these words is that no matter in what particular the 
insurance company shall have failed in its duty under the law, whether 
by not using the standard form of policy or by not having become ad- 
mitted and authorized to do business here through not having conformed 
to the requirementseof section 84, nevertheless the insured shall not lose 
his rights and the i insurer shall not evade responsibility. Thus the Legis- 
lature remedied the omission made when St. 1887, c. 214, § 78, was 
enacted without any clause saving the validity of policies issued in vio- 
lation of the law, which had existed under Pub. St. ¢. 119, § 200, and 
earlier statutes, an omission which made inevitable the decisions of Re- 
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liance Mutual Insurance Co. v. Sawyer, 160 Mass. 413, 36 N. E. 59, and 
the cases following it cited above. Those decisions of course are no 
longer pertinent to the present statute with its changed phraseology. 
Manifestly a policy of insurance issued by a company which has not 
complied with section 84 in a form contrary to secton 60 of the insurance 
law (St. 1907, c. 576), is in willful violation of the provisions of the 
insurance act. The result is that under said section 26 the company or 
association, not authorized to do business here, issuing a policy of in- 
surance in this commonwealth may be held by the insured to liability 
even though it is not in compliance with the requisitions of the law. 
It follows that the rights of the parties must be adjusted on the footing 
that the Lloyd’s policy on Betsy Tell was binding on the insurer. In 
this connection it is of no consequence that the insurer or its agents may 
be subject to a penalty. 

[2] The defendants contend that they are entitled to be subrogated 
to the plaintiff’s claim against the Lloyds. This contention is founded 
on a clause in each policy here in suit to the effect that 

“Whenever the company shall pay any loss, the insured shall assign 
to it, to the extent of the amount so paid, all rights to recover satisfaction 
for the loss or damage from any person, town or other corporations, 
excepting other insurers.” 

One complete answer to this contention is that Lloyds was another 
insurer. It is within the express exception of the subrogation clause. 
It if unnecessary to consider whether there are other answers to this 
contention. 

[3-5] Each of the policies here in suit contained the clause required 
by the Massachusetts standard form that 

“If there shall be any other insurance on the property insured, 
whether prior or subsequent, the insured shall recover on this policy no 
greater proportion of the loss sustained than the sum hereby insured bears 
to the whole amount insured thereon.” 

The defendants are not concerned in these actions with the amount 
actually paid on the Lloyd’s policy. That setthkement was made presum- 
ably upon a basis mutually satisfactory to the parties to it. But, however 
that may be, these defendants were not parties to that contract or to 
that settlement. These defendants on this record have no right to avail 
themselves of the benefit of that adjustment either to defeat recovery 
or to reduce the amount of their just responsibility under their contracts. 
The liability of these defendants must be determined by the state of 
facts at the time of the loss. Bardwell v. Conway Mutual Fire Insurance 
Co., 118 Mass. 465, 469. Although insurance against fire in the form 
prescribed by the statute is a contract of indemnity and the assured is 
only entitled to be put in the same pecuniary condition that he would have 
been in if there had been no fire, his damages are not to be diminished 
because he has other contracts or relations with third persons or corpora- 
tions relieving him wholly or partly from the loss against which the 
insurance company has agreed to indemnify him. Tabbut v. American 
Insurance Co., 185 Mass. 419, 421, 70 N. E. 102 Am. St. Rep. 353. The 
case at bar, as has been pointed out, does not involve any principle of 
subrogation or other equitable doctrine, and hence decisions like Hart v. 
Western Railroad, 13 Metc. 99, 105 Am. Dec. 719, have no application. 
Even if the plaintiff had had no claim under the Lloyd’s policy, his settle- 
ment of it would afford no ground of defense to the present defendants. 
Thomas v. Builders’ Insurance Co., 119 Mass. 121, 20 Am. Rep. 317. The 
defendants must bear their own contractual liability. ‘Hayes v. Milford 
Mutual Fire Insurance Co., 170 Mass. 492, 496, 49 N. E. 754. There is an 
express stipulation in each policy that, “in case of loss, no one horse to 
be valued over $500.” By this the parties are bound although the actual 
damage to the plaintiff by the loss of Betsy Tell has been appraised at 
a larger amount. Quinn v. Fire Association of Philadelphia, 180 Mass. 
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560, 62 N. E. 980; Davison v. Maryland Casualty Co., 197 Mass. 167, 170, 
83 N. E. 407. 

[6] The liability of the several defendants is not affected by the 
circumstance that the Lloyd’s policy covered Betsy Tell alone while their 
policies each were in a sense blanket policies covering other property in 
addition. The rule of law for the computation of the amounts for which 
each insurer is liable under such circumstances was stated in Taber v. 
Continental Insurance Co., 213 Mass. 487, at page 489, 100 N. E. 686, at 
page 637 (Ann. Cas. 1914A, 664), in these words: 

“The proportion of the value of the property destroyed to be paid 
by each underwriter is that which the amount of his policy bears to the 
amount of all the insurance thereon, although some of the policies cover 
other property in addition. In other words the blanket amount is applied 
to the different items covered by the policy in proportion to their values. 
This rule was adopted in this commonwealth more than half a century 
ago, and more recently was applied in Vermont, and some other states. 
Blake. v. Exchange Mutual Ins. Co., 12 Gray, 265; Chandler v. Ins. Co. 
of North America, 70 Vt. 562 [41 Atl. 502]. And see Ogden v. East 
River Ins. Co., 50 N. Y. 388 [10 Am. Rep. 492]. 

The computation of the amount for which each defendant is liable 
is not made in the agreed facts. They are incomplete in this particular. 
The problem is so simple, however, that it easily may be stated. By the 
limitation in each of the policies here in suit, the insurance upon Betsy 
Tell was not to exceed $500. The loss was larger than that sum, so that 
the plaintiff is entitled to recover on that basis. The insurance in the 
Lloyd’s policy was $1,000. It follows therefore that a proportional ad- 
justment would be for each of the defendants to pay one-fourth the total 
loss on that item, the amount insured by each being one-fourth the total 
insurance. The result is that each defendant should pay $125 on account 
of the loss of Betsy Tell and one-half the general loss on the other prop- 
erty insured and lost, which is $328.75, making a total of $453.75. Judg- 
ment therefore is to be entered for that sum against each defendant, with 
interest. 

So ordered. 


—_— —— © @-——_ — 


VICTORIA PARK CO. er at. y. CONTINENTAL INS. CO. OF 
NEW YORK. (Civ. 2583.)* 


(District Court of Appeal, Second District, Division 1. California.) 


1. INSURANCE—PROOF OF LOSS—EFFECT. 

Under a clause in a fire policy that insurer “shall be deemed to have 
assented to the amount of the loss claimed by the insured in his pre- 
liminary proof of loss,” unless it shall notify insured of its partial or total 
disagreement “with the amount of loss claimed,” a letter to insured 
stating, “According: to your documents we are criticizing section C,” which 
contained a statement as to the amount of damages suffered, did not 
express any disagreement within the meaning of, the policy. 


(For other cases, see Insurance, Dec. Dig. §°550.) 


3. INSURANCE—PROOF OF LOSS—EFFECT. 
Under a clause in a fire policy, providing that insurer would be 


* Decision rendered, Jan. 2, 1919. 178 Pac. Rep. 724. 
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deemed to have assented to the amount of a loss by failing to notify the 
insured of a disagreement with the amount claimed in the preliminary 
proof of loss, insurer was required to announce a specific disagreement 
as to the amount claimed in a verified proof of loss, although it had in 
good faith previously entered into negotiations with officers of the in- 
sured, a corporation, looking to a settlement of the loss. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from Superior Court Los Angeles County; Louis W. Myers, 
Judge. 

Action by the Victoria Park Company, a corporation, and Fannie 
Buttolph, against the Continental Insurance Company of New York, a 
ee aang Judgment for plaintiffs, and the defendant appeals. Af- 
rmed. 


Bicksler & Smith, of Los Angeles, for appellant. 
Edwin A. Meserve and Shirley E. Meserve, both of Los Angeles, for 


respondents. 


GARNETT v. ROYAL INS. CO., Limitep, (No. 9888.)* 
(Court of Appeals of Georgia, Division No. 1.) 


1. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST— 
DEATH OF LIFE TENANT. 


A policy of fire insurance, issued to one who has only a life estate in 
the property insured, is inoperative and of no binding legal force, where 
the loss occurred subsequently to the death of the assured, since his death 
terminated the life estate, and consequently his insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


Error from Superior Court, Tattnall County; W. W. Sheppard, Judge. 

Suit by G. R. Garnett, administrator of J. U. Rowe, deceased, against 
the Royal Insurance Company, Limited. Judgment for defendant on a 
directed verdict, and plaintiff brings error. Affirmed. 


W. T. Burkhalter, of Reidsville, for plaintiff in error. i 
King & Spalding, of Atlanta, and Collins & Stanfield, of Reidsville, 
for defendant in error. 


Se OE ea a a Ml ie i Ee te 
* Decision rendered, Feb. 12, 1919. Rehearing denied Feb. 24, 1919. 
98 S. E. Rep. 363. Syllabus by the Court. 
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PENNSYLVANIA FIRE INS. CO. v. SORRELLS. (No. 9815.)* 
(Court of Appeals of Georgia, Division No. 2.) 


1. INSURANCE—OFFER AND ACCEPTANCE. 

“Where the proposal to insure comes from the insurer, he must be 
notified of the acceptance of the offer by the insured.” Cooley’s Briefs 
on the Law of Insurance, §§ 423, 424, 432. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 


3. INSURANCE—CONTRACT—OFFER AND ACCEPTANCE. 


Where the holder of a fire insurance policy receives from the insurer 
a letter notifying him that the policy has expired, but that it has been 
renewed on certain terms and conditions stated in the letter, and he fails 
to answer the letter, or to comply with the terms and conditions stated 
therein, or to notify the insurer that he has unconditionally accepted the 
policy, before the property has been destroyed by fire, there is no com- 
pleted contract of insurance, but merely an offer by the insurer to make 
such a contract, not accepted by the insured. Harper v. Ginners’ Mutual 
Insurance Co., supra. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


4. FIRE INSURANCE—ACTION ON POLICY—SUFFICIENCY OF 

PETITION. 

When the principles of law stated above are applied to the facts of 
the instant case, as disclosed by the plaintiff’s petition, it is evident that 
the alleged contract of insurance sued upon was not a completed one. 
The court, therefore, erred in overruling the defendant’s oral motion 
to dismiss the petition on the ground that it set forth no cause of action. 


Error from Superior Court, Golgnitt County; W. E. Thomas, Judge. 

Action by M. E. Sorrells against the Pennsylvania Fire Insurance 
Company. Defendant’s oral motion to dismiss the petition because setting 
forth no cause of action, overruled, and it brings error. Reversed. 


Shipp & Kline, of Moultrie, and King & Spalding and Dan Mac- 
Dougald, all of Atlanta, for plaintiff in error. 
Parker: & Gibson, of Moultrie, for defendant in error. 


* Decision rendered, Feb. 1, 1919 98 S. E. Rep. 358. Syllabus by the 
Court. 


SMITH v. WELLS et at. (No. 9653.)* 
(Appellate Court of Indiana, Division No. 1.) 


6. INSURANCE—BENEFICIARIES—RIGHT TO PROCEEDS. 


__ Where insurance is to be paid to insured’s “wife and children,” such 
wife and each child share equally. 


(For other cases, see Insurance, Dec. Dig. § 585[4].) 


* Decision rendered, March 6, 1919. 122 N. E- Rep. 334. 
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Appeal from Circuit Court, De Kalb County; Dan M. Link, Judge. 

Suit by Wendell E. Wells against Bessie B. Smith and. others to 
foreclose a mortgage, with cross-complaint by the named defendant against 
plaintiff and others. Decree for plaintiff in the main action, and the 
named defendant alone appeals. Reversed, with directions. 


P. V. Hoffman, of Auburn, for appellant. 
Charles J. Brennan and Mountz & Brinkerhoff, of Garrett, for ap- 
pellees. 


MENSER v. MARSHALL FARMERS’ HOME FIRE INS. CO. 
(No. 9700.)* 


(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—FIRE POLICY—WAIVER—BURDEN OF PROOF. 


In action on fire policy, the burden of showing alleged waiver by 
insurer of vacancy provision by retention of the premium was upon in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


2. INSURANCE—FIRE INSURANCE—WAIVER OF VACANCY 
1 aaa IN POLICY—RETENTION OF UNEARNED PRE- 
MIUM. 


In action on fire policy involving question whether insurer by re- 
taining premium waived vacancy provision, special findings held to sustain 
judgment for insurer. 


(For other cases, see Insurance, Dec. Dig. 670.) 


Appeal from Circuit Court, Marshall County; Smith U. Stevens, 
Jud 


ge. j 
Action by Moses Menser against the Marshall Farmers’ Home Fire 
Insurance Company. From judgment rendered, plaintiff appeals. Af- 
firmed. 


Chas. Kellison, of Plymouth, for appellant. 
Lauer & Kitch, of Plymouth, for appellee. 


* Decision rendered, Feb. 12, 1919. 121 N. E. Rep. 831. 
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POUNS v. CITIZENS’ FIRE INS. CO* 


(Supreme Court of Louisiana.) 


(Syllabus by Editorial Staff.) 
1. INSURANCE—FIRE INSURANCE—INVENTORY. 


An inventory of the stock of a country store with which a fire insurer’s 
agent was satisfied, though consisting mostly of full barrels, cases, and 
dozens, held a compliance with the clause of the policy requiring in- 
ventory. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


2. INSURANCE—FIRE INSURANCE—KEEPING BOOKS—FILE OF 
e INVOICES. 

File of invoices kept by the owner of a country store insured against 
fire hed to answer all the purposes of a merchandise account for showing 
what merchandise had been purchased, certainly for so short a time as 
the little over a month that elapsed from date of inventory under the 
policy to the date of the fire, so that such file of invoices complied to 
that extent with the policy’s requirement of a set of books showing busi- 
ness transactions. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


3. — INSURANCE—METHOD OF ACCOUNT- 


Practice of owner of country store to put in cash drawer price of 
credit sale when collected, and to enter at end of each day contents of such 
drawer in cashbook, held not prejudicial to his fire insurer, not having 
effect to show that less goods were sold than appeared from books. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


4. INSURANCE—FIRE INSURANCE—METHOD OF HANDLING 
CASH—NONPREJUDICIAL CHARACTER. 
Practice of owner of country store to transfer cash from cash drawer 
to sack and to pay all expenses from such sack held not prejudicial to 
the fire insurer. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


5. INSURANCE—FIRE INSURANCE—DEPLETION OF STOCK. 

Where fire in country store occurred but little over a month after 
inventory was made under fire policy covering stock, fact that goods 
had been taken from store for use of owner’s family, and no entry made 
in books, it being safe to assume goods were groceries, did not materially 
prejudice insurer. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 
6. INSURANCE—FIRE INSURANCE—UNJUSTIFIED REFUSAL 
TO PAY LOSS—STATUTE. 


Where fire insurer’s refusal to pay a loss was unjustified, the penalty 
of Act No. 168 of 1908 must be imposed in insured’s suit on the policy. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Thirteenth Judicial District Court, Parish of Rapides; 
James Andrews, Judge. 


* Decision rendered, Jan. 6, 1919. Rehearing denied Feb. 3, 1919. 
80 South. Rep. 672. 
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Suit by J. L. Pouns against the Citizens’ Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Judgment amended 
and affirmed. 


J. S. Atkinson, of Shreveport, and Hundley & Hawthorn, of Alex- 
andria, for appellant. 
Blackman, Overton & Dawkins, of Alexandria, for appellee. 


BROWN et AL. v. NORTH RIVER INS. CO. OF NEW YORK 
(AMERICAN CENT. FIRE INS. CO. OF NEW JERSEY, 
INTERVERNER). (No. 21613.)* 


(Supreme Court of Louisiana.) 


1, INSURANCE—FIRE INSURANCE—CANCELLATION NOTICE. 
Notice of cancellation of a New York standard form of fire insurance 
policy must be given by the insurer to the assured. 


(For other cases, see Insurance, Dec. Dig. § 229[1].) 


a 4 ulianaliat raae INSURANCE — NOTICE OF CANCELLA- 

A notice of cancellation, given to a broker or subagent, who had been 
engaged to procure insurance by the agent of the assured, is not notice to 
the assured, particularly where the assured did not know the broker, or 
that he had been engaged by his agent. In such case the broker is not 
the agent of the assured to receive notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 


3. INSURANCE—FIRE INSURANCE—BINDER—EFFECT. 

A binder, which has been recalled and cancelled by the company 
which issued it before it was delivered to the assured, or accepted by him 
or his agent, is not binding on the company. 

__ (For other cases, see Insurance, Dec. Dig. § 132.) 


4. INSURANCE—FIRE INSURANCE — VALIDITY — RATIFICA- 

TION—ESTOPPEL. 

A policy erroneously issued in lieu of such binder, which policy is 
rejected by the assured when tendered, and where the assured had not 
applied for it, is void ab initio. It does not bind the company, and it can- 
not be ratified by implication, and the company is not estopped to deny 
liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 136[5], 141[1], 142.) 


(Additional Syllabus by Editorial Staff.) 


5. INSURANCE—“BINDER.” 

A “binder” is a document given to the insured, which binds the com- 
pany to pay insurance, should a fire gccur while the policy is being pre- 
pared. 

(For other cases, see Insurance, Dec. Dig. § 132.) 


*Decision rendered, Dec. 2, 1918. Rehearing denial Feb. 3, 1919. 80 
South Rep. 674. Syllabus by the Court. 
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Appeal from Twenty-Third Judicial District Court, Parish of St. 
Mary; Thomas M. Milling, Judge. 

Suit by Robert L. Brown and Oscar Zenor, corgceivers of the Mrs. 
E. D. Burguieres Planting Company, Limited, against the North River 
Insurance Company of New York, in which the American Central Fire 
Insurance Company of New Jersey intervened. Judgment for plaintiffs 
and for intervener, and defendant appeals. Reversed, and judgment in 
favor of defendant, dismissing the suit. 


Howe, Fenner, Spencer & Cocke, of New Orleans, for appellant. 
Paul Kramer and Foster, Milling, Saal & Milling, all of Franklin, 
for appellees Brown and Zenor. 


John W. Lewis, of Opelousas, and Emmett Alpha, of Franklin, for 
appellee intervener. 


BROWN et au. v. AMERICAN FIRE INS. CO. OF NEW JERSEY 
(AMERICAN CENT. FIRE INS. CO. OF NEW JERSEY, 
INTERVENER). (No. 21614.)* 


(Supreme Court of Louisiana.) 


Appeal from Twenty-Third Judicial District Court, Parish of St. 
Mary; Thomas M. Milling, Judge. 

Suit by Robert L. Brown and Oscar Zenor, coreceivers of the Mrs. 
E. D. Burguieres Planting Co., Limited, against the American Fire In- 
surance Company of New Jersey, in which the American Central Fire 
Insurance Company of New Jersey intervened. Judgment for plain- 
tiffs, and intervener, and defendant appeal. Reversed, and suit dismissed. 


Howe, Fenner, Spencer & Cocke, of New Orleans, for appellant 
defendant. 

John W. Lewis, of Opelousas, and Emmett Alpha, of Franklin, for 
appellant intervener. 


Paul Kramer and Foster, Milling, Saal & Milling, all of Franklin, 
for appellees. 


*Decision rendered, Dec. 2, 1918. Rehearing denied, Feb. 3, 1919. 80 
S. Rep. 680. 


GIAMMARES E1 at. v. ALLEMANIA FIRE INS. CO., OF PITTS- 
BURGH, PA., eT at. (No. 45/94.)* 


(Court of Chancery of New Jersey.) 


3. INSURANCE—FIRE INSURANCE—VALIDITY—ESTOPPEL. 
Where a policy of insurance is issued by an agent having knowledge, 


ea Decision rendered, Nov. 26, 1918. 105 Atl. Rep. 611. Syllabus by the 
ourt. 
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communicated to him by the insured, that the building stands on leased 
ground and that the property is incumbered by a chattel mortgage, does 
not contain notatioris to such effect, the company is estopped from setting 
up in an action at law that the policy is void under a provision that it 
shall be void if the building stands on ground not owned by the insured, 
or if the interest of the insured is other than unconditional ownership. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


4. INSURANCE--FIRE POLICY—FAILURE TO READ—REFOR- 
MATION. 
Failure of the insured to read the policy and thus discover the omis- 
sions is not such negligence as will bar relief. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Bill by Joseph Giammares and Tony Gaffaro against the Allemania 
Fire Insurance Company, of Pittsburgh, Pa., and another, to reform a 
policy of fire insurance. Decree reversed, pending further presentation 
by counsel. 


George J. Plechner and Freeman Woodbridge, both of New Bruns- 
wick, for complainants. 


I. Benj. Glueckfield, of New Brunswick, for defendants. 


CREED v. NATIONAL FIRE INS. CO., OF HARTFORD, CONN. 
(No. 10165.)* 


(Supreme Court of South Carolina.) 


INSURANCE—FIRE INSURANCE—ASSIGNMENT OF POLICY— 

RIGHT OF ASSIGNOR. 

Where policy insured plaintiff's house for $800, and his personalty for 
$700, and plaintiff, after he sold the house, assigned his interest “as 
owner of property covered,” he could not recover for loss of personalty, 
although he was admittedly still the owner of the personalty. 

(For other cases, see Insurance, Dec. Dig. § 213.) 


Appeal from Common Pleas Circuit Court of Kershaw County; R. 
W. Memminger, Judge. © 

Action by J. E. Creed against the National Fire Insurance Company, 
of Hartford, Conn. Judgment for plaintiff, and defendant appeals. Re- 
versed. 


John M. Robinson, of Charlotte, and Douglas McKay, of Columbia, 
for appellant. 
L. A. Wittkowsky, of Camden, for respondent. 


* Decision rendered, Feb. 22, 1919. 98 S. E. Rep. 334. 
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SPRADLEY v. GEORGIA HOME INS. CO. (No. 10159.)* 
(Supreme Court of South Carolina.) 


1. INSURANCE — WAIVER OF CONDITION IN FIRE POLICY— 

EVIDENCE. 

What insured told agent of company with reference to ownership 
of land upon which house stood held insufficient to authorize submission 
to jury of question whether company waived provision of fire policy, that 
it should be void if building insured was on ground not owned by in- 
sured in fee. 

(For other cases, se Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE — FIRE INSURANCE — MISLEADING STATE- 
MENTS OF INSURED. 
Where fire policy, providing that it should be void if insured build- 
ing was on ground not owned by insured in fee, was obtained by mis-. 
leading statements as to ownership of land, there could be no recovery. 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 


3. INSURANCE—FIRE INSURANCE—DIVISIBLE POLICY. 


Policy providing that insurer undertakes to insure at a certain rate 
on the hundred, and that insurance is intended to be $700 on frame build- 
ing and $300 on piano, is divisible, and the fact that insured was not sole 
and unconditional owner of personal property as required by policy, will 
not defeat recovery for destruction of building by fire. 


(For other cases, see Insurance, Dec. Dig. § 179.) 


Appeal from Common Pleas Circuit Court of Aiken County; Ernest 
Moore, Judge. 

Action by M. W. Spradley against the Georgia Home Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed: 


Hendersons, of Aiken, for appellant. 
Croft & Croft, of Aiken, for respondent. 


"* Decision rendered, Feb. 10, 1919 98 S. E. Rep. 285. 


NORTHERN ASSUR. CO. er at. v. LAWRENCE. (No. 1476.)* 
(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE—FTRE POLICIES—WAIVER OF CONDITIONS. 


Conditions of forfeiture, because insured was not the unconditional 
owner, are waived where agents of insurer knew, at time of issuance of 
policy, that insured was not the unconditional owner. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 
oe ae a Feb. 12, 1919. Rehearing denied March 5, 1919. 
209 S. W. Rep. 430. 
Vol. LITI—41, 
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2. INSURANCE—-FIRE POLICIES—DESCRIPTION. 


If by mutual mistake or fraud property was omitted from the policy, 
the insured, to recover, must set up facts which would authorize reforma- 
tion of the policy and seek recovery as if it were reformed. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 


3. INSURANCE—FIRE POLICIES—DESCRIPTION. 


Fire policies, describing goods as a stock consisting of display woolens 
and clothing,.do not include clothing belonging to customers of the in- 
sured, a tailor, which was in his hands for repairing or pressing. 


(For other cases, see Insurance, Dec. Dig. § 163[5].) 


In an action on a fire policy, which insured claimed covered clothing 
of customers in his possession for cleaning and pressing, where insured’s 
predecessor, to whom the original policy, of which the one involved was 
a renewal, was issued, testified he told the agents he wanted the policy to 
cover such clothing, the agents may tesiify that insured’s predecessor 
was told such clothing could not be insured. 


(For other cases, see Insurance, Dec. Dig. § 648[2].) 
5, INSURANCE-—FIRE POLICY—ACTION—EVIDENCE. 


Statements by agents who wrote a fire policy, made after loss, as to 
their opinion of the meaning of the description, are not admissible, unless 
they be an expression of the understanding of the terms of the policy 
had at the time of issuance. 


(For other cases, see Insurance, Dec. Dig. § 648[2].) 


Appeal from Potter County Court; T. W. McBride, Judge. 

Actions by J. W. Lawrence against the Northern Assurance Com- 
pany and against the Commercial Union Fire Insurance Company, which 
were consolidated by agreement. From judgments for plaintiff, de- 
fendants appeal. Reversed and remanded. 


Locke & Locke, of Dallas, and Veale & Lumpkin, of Marill, for 
appellants. 
L. C. Barrett and J. N. Browning, both of Amarillo, for appellee. 


SHIPPERS’ COMPRESS CO. v. NORTHERN ASSUR. CO. 
(No. 340.)* 


(Court of Civil Appeals of Texas. Beaumont.) 


2. ae BROKERS — SUBSTITUTION OF 

INSURE 

Where one iii tornado insurance expressed his wish to a gen- 
eral agent for several companies, the agent was authorized to substitute 
a binder in one insurance company in lieu of a binder in another insur- 
ance company, where the insured had not been advised that any company 
had been selected. 

(For other cases, see Insurance, Dec. Dig. § 132.) 


*Decision rendered, Jan. 23, 1919. On Motion for Rehearing, Feb. 12, 
1919. 208 S, W. Rep. 939, 
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3. INSURANCE—INSURANCE BROKERS—DUTY OF BROKER. 

A general agent for several insurance companies owes the duty, to 
one applying for insurance without naming a company, to use his dis- 
cretion in securing a company that will carry the risk, and to furnish 
insurance about which there will be no question. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


Appeal from District Court, Harris County; Wm. Masterson, Judge. 
Suit by the Shippers’ Compress Company against the Northern As- 


surance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. ; 


R. W. Franklin, of Houston, for appellant. 
Thompson, Knight, Baker & Harris, of Dallas, for appellee. 


CALIFORNIA INS. CO. v. EADS et at. (No. 887.)* 
(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE—DIRECTION OF VERDICT—CONTROVERTED 

QUESTION OF FACT. 

In action on fire policy covering an automobile, held, it was a con- 
troverted question of fact whether any representation was made about 
the automobile being paid for, and also as to whether any misrepresen- 
tation, if made, was material, so that court did not err in refusing to 
instruct a verdict for defendant. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


j Appeal from District Court, El Paso County; Ballard Coldwell, 
udge. 
Action by Mrs. O. B. Eads and others against the California Insur- 


ane Company. From the judgment rendered, defendant appeals. Af- 
rmed. 


Brown & Wilchar and Gold & Page, all of El Paso, for appellant. 
Jno. L. Dyer and Gowan Jones, both of El Paso, for appellees. 


* Decision rendered, Feb. 13, 1919. Rehearing denied March 6, 1919. 
209 S. W. Rep. 216. 


HALLAUER et at. v. FIRE ASS’N OF PHILADELPHIA. (No. 3518.)* 
(Supreme Court of Appeals of West Virginia.) 


x a pac attati INSURANCE—COMMENCEMENT OF 


Unless the application so provides, it is not necessary that a policy 
of fire insurance be issued before protection becomes effective. Insurance 


* Decision rendered, Feb. 18, 1919, 98 S, E. Rep. 441. 
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commences, as a. general rule, at the date on which the contract to insure 
is consummated by the acquiescence of the parties, whether that is the 
date of the issuance of the policy or earlier. 


(For other cases, see Insurance, Dec. Dig. § 130[6].) 


2. INSURANCE—FIRE INSURANCE—C ON TRACT—APPLICA- 
TION AND ACCEPTANCE. 


A contract of insurance, like any other contract, consists generally 
of two prerequisites—an offer or application and its acceptance. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


3. INSURANCE—FIRE INSURANCE—LIMITED ACCEPTANCE— 

“BINDING SLIP.” 

Where the insurance is to become effective or the risk attach before 
the application has been formally accepted by the insurer, frequently a 
limited acceptance or “binding slip” is given stating such fact. 

(For other cases, see Insurance, Dec. Dig. § 132.) 


(Additional Syllabus by Editorial Staff.) 
8 INSURANCE—“BINDING SLIP”—‘BINDING RECEIPT.” 

A “binding receipt” or “binding slip” is a limited acceptance of an 
application for insurance given by an authorized agent pending the as- 
certainment of the company’s willingness to assume the burden of the 
proposed risk, the effect of which is to protect the applicant until the 
company acts upon the application, and, if it declines to accept the burden, 
the binding effect of the slip ceases eo instante. 

(For other cases, see Insurance, Dec. Dig. § 132.) 


Error to Circuit Court, Berkeley County. 

Assumpsit by George Hallauer and others against the Fire Associa- 
tion of Philadelphia. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 


H. H. Emmert, of Martinsburg, for plaintiff in error. 
Allen B: Noll and Decatur H. Rodgers, both of Martinsburg, for 
defendants in error. 
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MARINE. 


REYNOLDS er at. v. PACIFIC MARINE INS. CO. (No. 15198.)* 
(Supreme Court of Washington.)~ 


2. INSURANCE—MARINE INSURANCE — CLAUSE DEFINING 

TRADING LIMITS. 

Marginal clause, limiting marine policy to waters of southeastern 
Alaska, will prevail, unless there are facts which would estop the com- 
pany from reliance thereon. 

(For other cases, see Insurance, Dec. Dig. § 150.) - 


3. INSURANCE—KNOWLEDGE OF BROKER — IMPUTING TO 

COMPANY. 

If company, which made application for insurance to agents of de- 
fendant, operated as a broker and was thereby agent of the owners of 
the boat, knowledge of the company as to trading limits contemplated 
by the owners could not be imputed to defendant. 


(For other cases, see Insurance, Dec Dig. § 378[2].) 


4. INSURANCE—KNOWLEDGE OF BROKER — IMPUTING TO 

COMPANY. 

Company, which applied to defendant’s agents for marine policy, 
held a broker, in’ view of Laws 1911, p. 161, §§ 2, 17, 20, 36, 44, and 100, 
so that any knowledge conveyed by owners of boat insured, to the com- 
pany as to trading limits contemplated could not be imputed to defend- 
ant, so as to estop it from setting up that boat was destroyed beyond 
trading limits defined in policy. 

(For other cases, see Insurance, Dec Dig. § 378[2].) 


5. INSURANCE—MARINE INSURANCE — DESTRUCTION BE- 
YOND TRADING LIMITS DEFINED IN POLICY—RECOVERY. 


Where application to defendant’s agents for insurance expressly 
specified that boat was not to be employed in waters of southeastern 
Alaska, where it was destroyed, it was not the duty of the agents to dis- 
regard express statement in application, although surveyor’s report gave 
sate of boat as both the waters of southeastern and southwestern 

aska. 


(For other cases, see Insurance, Dec. Dig. § 377[3].) 


Department 1. 

Appeal from Superior Court, King County; J. M. Ralston, Judge. 

Action by S. B. Reynolds and another against the Pacific Marine 
insurance Company. Judgment for plaintiff and defendant appeals. Re- 
versed -and remanded, with directions. 


Bogle, Merritt & Bogle, of Seattle, for appellant. 
Myers & Johnstone, of Seattle, for respondents. 


*Decision rendered, Feb. 28, 1919. 178 Pac. Rep. 812. 
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ACCIDENT AND HEALTH. 


COURT OF APPEALS OF KENTUCKY. 


TRANSYLVANIA CASUALTY INS. CO. 
v. 
ALLEN’S ADM’R.* 


INSURANCE—ACCIDENT INSURANCE. 


Proof that insured was suffering from a hernia about as large as 
an egg one day, and that on the following day it had developed to the 
size of a half-gallon cup, causing loss of time, was insufficient to show 
that the enlargement was caused by external, violent, and accidental 
means within an accident policy. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Ohio County. 

Action by Edward T. Allen’s administrator against the Transylvania 
Casualty Insurance Company. Judgment for plaintiff, and defendant 
prays an appeal. Appeal granted, and judgment reversed and remanded. 


John P. Haswell, Jr., of Louisville, for appellant. 
Woodward & Kirk, of Hartford, for appellee. 


Ciay; C. Edward T. Allen’s administrator brought this suit against 
the Transylvania Casualty Insurance Company to recover on an accident 
policy issued to the decedent. On submission of the law and facts to the 
court, judgment was rendered in favor of the plaintiff for $330, and the 
defendant prays an appeal. 

By the policy in question, the defendant agreed to indemnify the 
decedent as follows: 

“Accident Indemnity. 

“(A) At the rate of thirty dollars per month, for a period not 
exceeding twenty-four consecutive months against total loss of time 
resulting directly and independently of all other causes from bodily 
injuries effected through external, violent and accidental means, and 
which wholly and continuously from date of accident disable and prevent 
the assured from performing every duty pertaining to any business or 
occupation. 

“(B) Or, if such injuries shall wholly and continuously from date 
of accident disable and prevent the assured from performing one or 
more daily duties pertaining to his occupation, or in event of like dis- 
abitity immediately following total disability, the company will pay the 
assured for the period of such disability, not exceedng six (6) consecutive 
months, forty per cent. of the rate specified in paragraph (A) ; provided, 
the maximum period for which indemnity shall be paid under paragraphs 
(A) and (B) hereof shall not exceed twenty-four consecutive months 
for any one injury.” 

The only question we deem it necessary to consider is whether the 
facts found by the trial court are sufficient to support his finding that 
eich cet ae6, Dae ance: arse tes Bey sled a gatktc nics) ig ita in ae RA A 


* Decision rendered, Jan. 31, 1919. 209 S. W. Rep. 44. 
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the enlargement of the hernia, from which the decedent was suffering, 
resulted independently of all. other causes from bodily injuries effected 
through external, violent, and accidental means. 

Plaintiff’s evidence tends to show that the decedent was suffering 
from hernia at the time the policy was issued, and that this fact was 
known to defendant’s agent. There was further proof to the effect 
that up to a certain time the hernia was the size of an egg, and that a 
day or two later it was the size of a half-gallon cup. There was an 
attempt to show that in the meantime the decedent had been thrown 
from a runaway wagon, but the testimony on this question was given 
by witnesses who had no personal knowledge of the facts to which they 
testified. Prior to the submission of the case, an amended petition was 
filed, withdrawing the allegation that decedent’s injuries were inflicted 
by a fall from a wagon. 

The trial court’s finding of facts and conclusions of law are as fol- 
lows: 

“The court finds the fact to be that on the 19th day of May, 1915, 
the plaintiff, E. T. Allen, was suffering from hernia, developed to the 
extent of the size of an egg (of which fact defendant’s agent, who took 
his application for the policy sued on, had knowledge at that time), and 
on the following day said hernia had developed to the size of a half- 
gallon cup, and there being no evidence to show the cause of such injured 
condition, or that it was the result of any natural cause, the court con- 
cludes from the evidence that it was caused by some unnatural means, 
presumably external, and further finds the fact to be that, by reason of 
condition of plaintiff, he was incapacitated from all kinds of work, for a 
period of —— months immediately succeeding May 20th, 1915. 

“And I conclude as matter of law, under the facts aforesaid, that 
plaintiffs are entitled to recover of defendant the sum of $330, and their 
cost in this action expended.” 

In order to entitle plaintiff to recover, it was necessary to show that 
the decedent’s loss of time resulted directly, and independently of all 
other causes, from bodily injuries effected through external, violent, and 
accidental means. This he could do, either by direct evidence or by 
proof of facts from which such a conclusion would reasonably and 
naturally follow. The trial court found the fact to be that on the 19th 
day of May, 1915, plaintiff was suffering from a hernia about as large 
as the size of an egg, but that on the following day ‘the hernia had 
developed to the size of a half-gallon cup. There being no evidence to’ 
show the cause of such injured condition, or that it was the result of 
any natural causes, the court concluded that it was caused by some un- 
natural means, presumably external. In other words, the court held that 
the mere proof of the sudden enlargement of the hernia was sufficient to 
raise the presumption that the enlargement was caused by external, 
violent, and accidental means. A case might arise where the character 
of the injury was such that it could not have been caused in any other 
way than by external, violent, and accidental means; but we are not 
prepared, in the absence of evidence showing how hernia may be caused 
or enlarged, to hold that mere proof of its sudden enlargement is sufficient 
to place on the defendant the burden of showing that it was due to some 
natural or internal cause. As the case was presented, the evidence was 
as consistent with the theory that the hernia enlarged by natural causes, 
as by external, violent, and accidental means. That being true, plaintiff, 
in order to maintain the burden of proof, should have introduced evidence 
tending to negative the theory that the sudden enlargment of the hernia 
was due to causes for which no indemnity was provided by the contract. 
We therefore conclude that the facts found by the trial court were not 
sufficient to support the conclusion that the decedent’s loss of time re- 
sulted directly, and independently of all other causes, from bodily injuries 
effected through external, violent, and accidental means. 
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Wherefore the appeal is granted, and the judgment is reversed, and 
cause remanded for a new trial consistent with this opinion. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


MARKLAND 
v. 


CLOVER LEAF CASUALTY CO. (No. 13033.)* 


1. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF. 


Burden to prove by preponderance of testimony that wife of holder 
of accident policy was insane at time she shot her husband, so that his 
death did not result from injuries “intentionally inflicted,” to relieve in- 
surer from liability under the policy, was on the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE — ACCIDENT INSURANCE — INTENTIONAL 
wore OF WIFE — SUFFICIENCY OF EVI- 
DENCE, 


In action on accident policy stipulating against liability for death 
resulting from injuries intentionally inflicted, insured having been shot by 
his wife, evidence held sufficient to justify finding that insured’s wife 
was insane when she shot him. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. WORDS AND PHRASES—“TEMPORARY.” 


4. INSURANCE—ACCIDENT INSURANCE — LOSS PAYABLE— 
“DISABILITY.” 


Where accident policy provided, in paragraph headed “Specific 
Loses,” that for loss of life company would pay principal sum of policy, 
on death of insured beneficiary was entitled to principal sum, and not 
merely to payment of installments of $25 a month, an indemnity pro- 
vided in case of certain specific disabilities, “disability” meaning the 
state of being disabled, deprivation, or want of ability, absence of physi- 
cal, intellectual, or moral power, not including deprivation of life. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


_(For other definitions, see Words and Phrases, First and Second 
Series, Disability.) 


Appeal from Circuit Court, Chariton County; Fred Lamb, Judge. 

“Not to be officially published.” 

Action by William F. Markland, by W. L. Markland, his guardian 
and curator, against the Clover Leaf Casualty Company. There was a 
judgment for defendant, plaintiff's motion for new trial was sustained, 
and defendant appeals. Affirmed. 


*Decision rendered, Jan. 6, 1919. 209 S. W. Rep. 602. 





A. & H.] Markland v. Clover Leaf Casualty Co. 471 


A. C. Whitson, of Mexico, and Gilbert Lamb, of Salisbury, for ap- 
pellant. 
Willard F. Cave, of Moberly, for respondent. 


Bianp, J. This is an action upon an insurance policy wherein plain- 
tiff was the beneficiary, insuring the deceased in the sum of $2,500 “from 
bodily injuries effected through external, violent, and accidental means.” 

Paragraph A of the policy is headed “Specific Losses,” and provides 
that “if any of the following specific total losses, which shall result 
necessarily and solely from bodily injuries within sixty days from date 
of accident, the company will pay, in lieu of all other indemnities under 
this policy: For loss of life, principal sum”; for loss of both hands by - 
severance at or above wrist, or both feet by severance at or above the 
ankle, or one hand at or above wrist, or one foot at or above ankle by 
severance, or entire sight of both eyes if irrevocably lost, the principal 
sum of the policy; for loss of the right hand at or above wrist, or 
either foot at or above ankle by severance, two-fifths of principal sum; 
and for the loss of the left hand by severance at or above wrist, or 
entire sight of one eye, if irrevocably lost, one-fifth of principal sum. 
The policy further provides that “the payment of all amounts for specific 
disability in paragraph A shall be made to the insured or to his benefi- 
ciary, if surviving, or in the event of his prior death, to the estate of 
the insured in installments of twenty-five dollars on the first day of each 
month until the full disability is paid.” 

The policy also provides that in the event of “death or disability, 
due wholly or in part to or resulting directly or indirectly from injuries 
intentionally inflicted upon the insured by himself or by any other person 
(assaults by burglars or robbers excepted); * * * or death or dis- 
ability happening to the insured while in any degree under the influence 
of intoxicating liquors or narcotics, or which shall happen in consequence 
of the excessive use thereof; * * * the company is not liable.” 

The insured died on May 10, 1916, at the hands of his wife as a 
result of a wound inflicted by a revolver. The petition alleges-that Mrs. 
Markland was “temporarily insane” when she shot her husband. 

Defendant set up in its answer the provisions of the policy men- 
tioned, alleged that the insured died from fatal injuries intentionally in- 
flicted on him by another person, and that at the time the insured received 
the fatal injuries he was, and for a long time had been, under the 
influence of intoxicating liqours. There was a verdict and judgment for 
the defendant, plaintiff thereupon filed a motion for a new trial, which 
was sustained, and defendant has appealed. The reason given by the 
court in ‘snstaining the motion for a new trial was that it erred. in 
giving certain instructions for the defendant. 

As before stated, the facts show that the insured came to his death 
by shooting at the hand of his wife.Plaintiff endeavored to escape the 
consequences of that clause in the policy providing that defendant should 
not be liable for injuries resulting in death that were intentionally 
inflicted, by showing that deceased’s wife was insane at the time she 
killed her husband. 

It is the contention of the defendant that the verdict was for the 
right party regardless of the question whether the instructions were 
propér, and therefore the court erred in granting the motion for a new 
trial. The specific contention of the defendant in reference to this matter 
is that the plaintiff failed to show that the insured’s wife was insane at 
the time she killed her husband. 

On the question of the wife’s insanity, the evidence shows that she 
was a woman 44 years of age, and was at the time of the shooting under- 
going a change of life. She and her husband lived in the village of 
Armstrong, Howard county, Mo., the husband being engaged in a mer- 
cantile business in that village. Their home was about 100 yards from 
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his store. It seems that the wife contended that some other woman had 
come between her husband and herself. Whether she had any founda- 
tion for such belief is not definitely shown in the record. Plaintiff’s 
evidence on the part of the wife’s insanity was as follows: 


Witness J. P. Hughlett testified that he spoke to Sallie Markland 
(the wife of insured) the night J. W. Markland, the insured, was killed; 
that she came to his house between 10 and 11 p. m. on that day, and 
wanted him to get up at 4 o’clock the next morning and go down to 
his store (which was about two doors from the insured’s store), and 
let her in so she could “stay there till Will (the insured) opened up 
his store, then she would go up and see him.” The insured was not on 
friendly terms with Hughlett. Mr. Hughlett told Mrs. Markland that 
he could not go to his store, and she then wanted him to send his boy. 
He told her that he could not do that. 

W. W. Weir testified that his wife was aunt of the deceased; that 
he lived just south of the Markland home across the street. Mrs. Mark- 
land was often at his home; that she visited his house possibly two or 
three weeks before the tragedy; that she would talk to him about her 
troubles which to him seemed imaginary; that while she was talking 
she “would break out with spells of wringing her hands and just go 
almost to pieces, and after a while she would quiet down; this was about 
the condition I usually found her in.” On the evening of the tragedy, 
after supper, Mr. Weir was going to Mr. Hughlett’s butcher shop, when 
Mrs. Markland called to him across the street, and “she seemed very 
restless about the situation she was plated in.” “She seemed troubled 
about it.” “She seemed to be laboring under severe mental strain; she 
would break out in crying spells, and cry for a while and talk about 
this matter, and then she would stop, and seemed to get composed, get 
back to her natural self again.” When she had these spells she used 
to ask Mr. Weir what she should do, saying that, “She didn’t know 
what to do.” Witness testified, “I usually advised her that the best way 
IT knew was to keep the thing quiet.” The witness saw the insured 
about 4 o’tlock that day, and said that in his judgment insured was not 
drinking. The witness said that he saw Mrs. Markland the the morning 
of the tragedy, at 4 o’clock in the afternoon, and again in the afternoon 
at 5 o'clock, and that each time she was in the same state of mind as 
already described. 


Dr. Cecil testified that some time before the tragedy he had been 
called to treat Mrs. Markland “on account of her condition in change 
of life’; that he had not seen her for over three weeks prior to the 
days of the tragedy; that on two occasion she had cried and had wrung 
her hands; that she was a strong woman, and was in the usual good 
health for a2 woman of her age. The doctor testified further that he 
saw insured about 30 minutes before he was shot; that as far as he could 
determine he was sober at that time; that he was called to the house of 
the insured, and found that the latter’s wife had shot insured, and 
had shot and killed herself. The wife was then dead, but insured lived 
three hours before he died. The doctor gave insured some whisky as 
soon as he arrived at the house. The doctor testified that on account 
of Mrs. Markland’s passing through the change of life period she was 
nervous; otherwise her general health was. good. He saw her about 
dark on the day of the tragedy, and at that time she was crying and 
wringing her hands and saying, “Oh, what shall I do?” When asked 
about her mental condition at that time, the doctor said, “She was wild, 
hysterical.” Shortly after the tragedy the doctor wrote defendant that 
insured was killed by his wife; “his wife being jealous.” 

Mr. Walton, editor of the local paper, had an attack of indigestion, 
and was called by the doctor to a drug store about 10 p.m. Mr. Walton 
called the doctor out of the store, and insured came along the street soon 
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after. The doctor then talked with insured a short time. The doctor 
testified that he had supposed that insured came from his stoore. They 
talked about 30 minutes, until about 11.30 p. m. At that time the doctor 
told insured not to go home, that his wife was wild and crazy, and that 
it was not safe for him to go home unless the doctor preceded him there. 
When the insured left he said that he was either going home and go to 
bed, or he was going back to the store and go to bed. Insured was shot 
as he entered the door of his home within 30 minutes after this conversa- 
— Immediately after shooting her husband Mrs. Markland shot her- 
self. 

Leland Weir testified that he saw the insured about 7 o'clock p, m. 
on the day of the tragedy, and didn’t think he was drinking; that he saw 
Mrs. Markland about noon on the day of the tragedy, and again between 
9 and 10 o’clock on the evening of that day, and at the latter time she 
was standing between her husband’s store and another store, where she 
stopped him and said, “Oh,” evidently mistaking Weir for her husband. 
At that time she had her hands folded under the lapel of her coat. She 
asked the witness if he had seen her husband, and witness said, “Yes; 
I saw him as I came from supper.” Mrs. Markland replied, “I believe 
Will (meaning her husband) is in that store (meaning the insured’s 
store), and won't let me in.” The witness said at that time Mrs. Markland 
was excited and nervous in her speech, and “seemed to be nervous all 
over.” The witness said that he had heard that insured was running 
around at night, but that he did not know; that he knew only that insured 
went to Higbee, and Mrs. Markland asked the witness if he knew where 
she could get a car and go after her husband. He said that he didn’t 
think there was a woman with him. He further testified that it was the 
talk among people that the trouble Mrs. Markland and insured had been 
having was over a woman. 

Mrs. Martha Crigler, who was the mother of Mrs. Markland, was 
staying with the Marklands at the time of the tragedy. She said that 
she saw her daughter last about 10 o’clock of the night of the tragedy; 
that she had talked to her about her troubles; that Mrs. Markland did 
not eat any dinner that day; that Mrs. Markland at the hour mentioned 
said she was going out, and that her trouble was more than she could 
stand. She testified that insured did not stay out all night very many 
nights, but at times would be late coming home. She did not know if 
insured was home the night before the tragedy, but “he was not at home 
the night before that.” : 

Mr. Walton testified that he saw Markland at 6 o’clock on the day of 
the tragedy, and at that time the latter was in his store cutting meat, and 
that he didn’t think he had been drinking; that he saw Mrs. Markland 
shortly after 8 o’clock, standing in front 6f her husband’s store, and the 
latter inquired for her husband, saying, “Well, I want to see Will, but I 
Know Will won’t want me to see him.” Witness testified, “She talked as 
naturally as she ever talked in her life.” He thought that she was merely 
inquiring for her husband. Mr. Walton saw her again about 10:30 o'clock, 
and at that time she was, standing in front of her husband’s store, and 
again asked him if he had seen anything of her husband, saying, “I want 
to see Will and I want to see him bad.” “Will is in the store (meaning 
insured’s store) there, and won’t let me in.” The witness testified that 
he said to her possibly her husband was not there, and “I suggested that 
she get a key. * * * She said she would.” She told him, “I am going 
to see Will Markland to-night before I go home.” At that time she was 
excited. On cross-examination witness stated that at that time Mrs. 
Markland was calm, and expressed a determination that she was going 
to see her husband; that she talked rationally, and that she seemed per- 
fectly calm under the circumstances and collected. “I never noticed any- 
thing, only seeing her at any time of night.” He further testified that he 
talked with Mrs. Markland nearly every day, and that she talked per- 
fectly rationally. “For some time it appeared to me that she was bothered 
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and troubled; she had that appearance; still I didn’t know what the trou- 
ble was.” The witness testified that he thought there was going to be 
trouble; that she had her hand under the white coat she had on. Wit- 
ness said that he had never seen insured under the influence of intoxi- 
cating liquors, but had heard that he drank at times. 


Mrs. Bradshear testified that she was a sister of the insured, and 
often visited the latter’s. home; that she was there the day before the 
tragedy; that Mrs. Markland then told her that she had quite a bit of 
trouble. The witness said that she was preparing to go to Colorado, and 
that Mrs. Markland said to her, “and, I will not be here when you come 
back.” Mrs Markland then cried and went into the house. The witness 
said she stayed quite a while, but could not get Mrs. Markland’s mind 
off of her trouble; that “she would break down and cry and take on 
about it.’ The night-of the tragedy Mrs. Markland called the witness 
over the phone about 11 o'clock. She told the witness that her husband 
was gone, and Mrs. Markland began to cry again, and the witness said 
that she “could not get anything out of her at all.” 


William Markland was the son of insured and Mrs. Markland. He 
lived at their house. He stated that he had never seen his father drinking 
in his life, and never smelled liquor on his breath and, “I didn’t know that 
my father was in the habit of staying out late.” 

Mr. Kraus, who testified for the defendant, stated that if Mrs. Mark- 


land was crazy, he never knew it; that he saw her on the evening of her 
death, spoke to her, and that her appearance was ordinary, and there was 
nothing unusual about it; that he had never at any time seen her when 
she appeared to be irrational; that she took great pride in the care of her 
yard and flowers, and had the most attractive yard in town. In his opin- 
ion the last time he saw her she was sane. 

Defendant’s witness, Mr. Green, testified that he had known Mrs. 
Markland for 25 years; that in his judgment she was perfectly rational; 
that he saw her about 3 or 4 o’clock on the afternoon of the tragedy; he 
was at the house after the shooting, and he and Mr. Kraus took a re- 
volver out of insured’s pocket. Witness testified that he had talked to 
Mrs. Markland about two weeks before her death, and that she then 
“commenced to cry and said that she knew the skating rink would ruin 
her home.” Witness said that he had heard of another woman in the case. 

Mrs. Morris. testified for the defendant, and ‘stated that she lived 
next door to the Marklands, and that she saw Mrs. Markland from the 
edge of the witness’s porch at about 9:30 the night of the tragedy, and 
that Mrs. Markland was crying. She stated that Mrs. Markland was a 
good housekeeper; that she was over at the Markland house about 7 
o’clock on the evening of the tragedy, and Mrs. Markland told her at that 
time that “she was going to bring things to a close,” saying, “I can stand 
this trouble no longer.” Mrs. Markland would not go to bed when ad- 
vised by Mrs. Morris to do so. The witness testified that she knew 
— the trouble was; that “some one had come between her and her hus- 

and. 

Defendant’s witness, Morris, testified that he saw Mrs. Markland 
abut 9:30 on the night of the tragedy, and she seemed rational at that 
time; that he sat on his porch about 40 feet away from Mrs. Markland 
and heard her making a noise like she was weeping. 

Defendant’s witness, Wallace, testified that he saw Markland about 
9:30 or 10 o’clock on the night of the tragedy in front of the lumber 
yard; that he thought he had had a drink or two; that he smelled whiskey 
on his breath; that he didn’t think he was drinking to amount to anything; 
that he had seen him on previous occasions when he thought he was 
under the influence of intoxicating liquors. 

_ [1, 2] The burden of proving that Mrs. Markland was insane at the 
time she shot her husband was upon plaintiff. This fact plaintiff was re- 
quired to show by the preponderance of the testimony. State v. Barker, 
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216 Mo. 545, 115 S. W. 1102. The burden, therefore, was upon plaintiff 
to show that Mrs. Markland was not capable of distinguishing between 
right and wrong in relation to the act at the time she shot her husband. 
Has plaintiff introduced evidence tending to establish this fact? It is not 
the province of this court to weigh the evidence on this question, but 
to take all the evidence in its most favorable light to plaintiff and if there 
was any evidence tending to show that Mrs. Markland, at the time she 
took the life of her husband, was so unbalanced as not to be able to dis- 
tinguish between right and wrong in reference to her act, then plaintiff 
made out a case. However, in order for plaintiff to recover, the evidence 
must be definite enough that the jury could find as a fact that Mrs. Mark- 
land was insane at the time she shot her husband. If there was no evi- 
dence to this effect, and the jury was left to speculate and guess whether 
or not she was insane at that time, then plaintiff has not made out a case. 

It is defendant’s contention that Mrs. Markland was a much wronged 
woman, and that she took the life of her husband as the result of wrongs 
that her husband had inflicted upon her, and out of jealously of another 
woman; that the shooting was deliberate, and that there was no evidence 
of insanity. Defendant contends that the insured was a heavy drinker, 
and stayed out late at night, and at times all night, and was intimate with 
some other woman; that Mrs. Markland knew all these facts, and that the 
situation was generally known in the village; that she was greatly humil- 
iated, and on the night of the tragedy, her husband not coming home 
she sought him, and, finding him locked in his store and refusing to let 
her in, thought that he and the other woman were in the store, and 
made up her mind, as she expressed it, “Well, I want to see Will, but I 
know Will won’t want me to see him,” and she was “going to bring things 
to a close.” 

As before stated, the evidence is not definite as to whether Markland 
was intimate with another woman. It is true that some of the witnesses 
said that they knew what the trouble was, and that the trouble was anoth- 
er woman, but, construing this evidence favorably to plaintiff, it does not 
necessarily show that any witness knew that the insured was intimate 
with another woman, but rather that the witness knew Mrs. Markland 
was claiming that there was another woman, and that this was the trou- 
ble between the insured and his wife. The evidence shows that it was 
generally known in the community what the trouble was between the in- 
sured and his wife, but not necessarily whether there was in fact another 
woman in the case. 

Taking the evidence detailed, supra, in its most favorable light to 
plaintiff, the jury could have found that the insured was not a drinking 
man, and that his habits were not bad as contended by defendant. 

Assuming that Mrs. Markland was correct, and that her husband was 

intimate with another woman, we believe that there was evidence from 
which the jury could say that Mrs. Markland was not sane at the time 
she shot her husband. Persons may become insane over real wrongs as 
well as imaginary ones. As it was said in Knapp v. Trust Co., 199 Mo. 
665, 98 S. W. 78: 
_ “Insanity is indicated by proof of acts, declarations, and conduct 
inconsistent with the character and previous habits of the person. As 
said by Schouler on Wills (3d Ed.) p. 103: ‘Insanity, to define that 
word, settles, as we have already indicated, in the opinion of the best 
medical men, into a comparison of the individual with himself, and not 
with others; that is to say some marked departure from his natural 
and normal state of feeling and thought, his habits and tastes, which is 
either inexplicable or best explained by reference to some shock, moral 
or physical, or to a process of slow decay, which shows that his mind 
is becoming diseased and disordered.” 


The evidence in this case~shows that Mrs. Markland was an ex- 
cellent housekeeper, tidy about her place, and kept her yard and pre- 
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mises in the best of condition, a witness stating that she had the most 
attractive yard in the town. For some time at least she was under the 
impression that her husband was intimate with another woman. She 
had worried greatly about this matter. She manifested ‘her state of 
mind to all her neighbors by crying and wringing her hands at vari- 
ous times and talking about her troubles to various people in the com- 
munity. She had reached that state of life which is known to often 
make worse any real or imaginary wrong in the mind of a woman. It 
is difficult to understand why a woman who had shown such industry, 
love of home, and fine character would go to a business enemy of her 
husband and ask to be let into his store at 4 o’clock in the morning in 
order to remain there until her husband opened up his store, when she 
could have gotten the key and gone in her husband’s store at once. 
Assuming that she thought that her husband was locked in the store with 
another woman, and there is no evidence in the case on this point, and 
it is very doubtful even if an inference may be drawn from the evi- 
dence that such was the case, nevertheless, this conduct did not com- 
port with the character of the woman. If it is true that she intended 
to kill her husband and the other woman, then the circumstance men- 
tioned supra, and the fact that she related her troubles to her relatives 
and neighbors, cried, and wrung her hands in the presence of others, 
together with the fact that she took her own life, were strong circum- 
stances to indicate that she was mentally unbalanced at the time she 
shot the insured. Why should she secrete herself at 4 o’clock in the 
morning in the store of an enemy of her husband when she could have 
gotten the key and gone in the store and there accomplished whatever 
was in her mind? Defendant contends that the fact that Mrs. Markland 
took her own life is not evidence of her insanity. This act, standing 
alone, might not constitute such evidence, but it is to be considered in 
view of other evidence on the subject. Ritter v. Inc. Co. (C. C.) 69 Fed. 
loc. cit. 508. 

Defendant contends that Mrs. Markland was not insane at the 

time she took the life of her husband, but talking the evidence in its 
most favorable light to plaintiff, it shows that she was suffering from 
“irresistible impulse.” It is stated in State v. Soper, 148 Mo. loc. cit. 
237, 49 S. W. 1011, that the Supreme Court— 
“* * * does not indorse the doctrine of “insane or uncontrollable 
impulse,’ under the influence of which a homicide may be sane just the 
instant before he strikes the fatal blow, and sane just the instant after- 
wards, but entirely non compos during the instantaneous interval.” 

Such a situation we do not think is present in this case. If Mrs. 
Markland was insane, there was evidence tending to show that she ‘was 
insane for some hours at least prior to the killing, and there was no evi- 
dence that she was sane after the killing, as she took her own life. 

[3] It is true that plaintiff in his petition alleges that Mrs. Mark- 
land killed her husband “while temporarily insane.” That allegation 
was expressed in very loose language, to say the least, but we see no 
reason why, if she was insane at the time the act was done, the fact 
that she was merely “temporarily insane” would make the act any less 
that of an insane person. A person who was “temporarily insane” might 
have been insane for some considerable length of time. The word 
“temporary” is a comparative term. All that the courts of this state 
have attempted to do is to discourage a claim that one is insane when 
the act is committed if he is sane immediately prior and immediately 
after the doing of the act. 

[4] There is no merit in defendant’s contention that the policy pro- 
vides for nothing more than the payment of installments of $25 per 
month in case of death of the insured. Paragraph A is headed in large 
type “Specific Losses,” and provides that, “if any of the following spe- 
cific total losses” occur, “the company will pay, in lieu of other indemni- 
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ties under this policy, for loss of life, the principal sum.” That part of 
the policy which provides for the payment of installments of $25 per 
month refers to “specific disability’ in paragraph A. The disabilities 
in paragraph A are injuries to the hands, feet, and eyes, and not the 
the loss of life. Webster defines “disability” as: 

“State of being disabled; deprivation or want of ability, absence of 
ans physical, intellectual, or moral power, means, fitness, and the 
like.” 

Deprivation of one’s life is not included in this definition. It is true 
the policy provides for the continuation of the monthly payments for 
specific disabilities in case of the death of the insured. This means 
nothing more than if the insured should suffer a disability mentioned 
in the policy, and he die before the monthly payments have been ex- 
hausted, the payments shall be continued to his beneficiary. The policy 
before us is not like that in the case of Galewski v. Clover Leaf Casu- 
alty Co., 191 Ill. App. 496. In that case Schedule A referred to and de- 
fined all of the losses mentioned in the policy as “Specific Disability.” 
The words “Specific Total Loss’ did not appear in Schedule A as they 
do in the policy in this case. The policy later on in that part providing 
for nonliability where death is caused by an injury, inflicted by another 
distinguishes between “death” and “disability.” See supra. 

[5, 6] We think that the court did not err in granting plaintiff a 
new trial. Defendant’s instruction No. 3 was erroneous. It reads as 
follows: 

“The court instructs the jury that the opinions on the question of 
insanity which have been given by the medical experts or doctors are 
testimony before you, and subject to the same rules of credit or discredit 
as to the testimony of other witnesses. The opinions neither established 
nor tend to establish the truth of the facts upon which they are based 
Whether the matters testified to by any witness in the cause, as facts, 
are true or false is to be determined by the jury alone. Neither are 
the hypothetical questions, put to the medical experts by counsel in the 
cause, evidence of the truth of the matters stated in those questions.” 
(Italics ours.) 

As an abstract proposition of law this instruction is correct, but, 
applied to the facts in this case, it is palpably a harntful comment upon 
the evidence. The only doctor who gave any testimony in the case was 
Dr. Cecil, and no hypothetical question was asked him, no expert medical 
opinion on Mrs. Markland’s sanity or insanity was given by him. Yet 
the jury, being laymen, were told in this instruction that the opinions 
given by Dr. Cecil “neither established, nor tend to establish, the facts 
upon which they are based.” The doctor did not testify that Mrs. Mark- 
land was insane, but said she appeared “nervous,” “wild, hysterical.” The 
jury might well conclude this instruction to mean that the doctor’s testi- 
mony that she was “nervous,” “wild, hysterical,” did not even tend to 
establish the truth of the facts upon which these statements were based; 
that is to say, the truth of other evidence given by the doctor tending to 
establish that she was “nervous,” wild, hysterical.” The whole of this 
evidence tended to establish her insanity. Aside from this, the court 
had no right to single out Dr. Cecil’s testimony and call the jury’s at- 
tention to the fact that it might be discredited by them. 

The judgment is affirmed. 

All concur. 
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KANSAS CITY COURT OF APPEALS. 


MIssourRI. 


SUTTON 
v. 


NORTH AMERICAN ACC. INS. CO. (No. 13110.)* 


2. INSURANCE—REINSURANCE. 


Where insurance company took over business of bankrupt accident 
and sickness insurance company and issued new policies, held, that the 
new policies were merely a reissuance of the policies of the old company, 
rendering the new company liable for death from sickness contracted 
previous to the issuance of the new policies, although the new policies 
stated that insurer should not be liable where sickness was contracted 
prior to their issuance. 


(For other cases, see Insurance, Dec. Dig. § 683.) 
3. ere OF INSURANCE — CONSTRUC- 
ION. 


_ A contract of insurance must be strictly construed against the in- 
surer and favorably to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Jackson County; James Aylward, Spe- 
cial Judge. 

“Not to be officially published.” 

Action by Eliza Sutton against the North American Accident In- 
surance Company, a corporation. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


J. C. Rosenberger, of Kansas City, for appellant. 
E. A. Scholer, of Kansas City, for respondent. 


BLaNp, J. Plaintiff is the beneficiary under a policy of life insurance. 
The insured died, but defendant refused to pay the amount claimed to 
be due; such refusal resulting in this suit brought to recover that amount. 
Plaintiff recovered a verdict and judgment, and defendant has appealed. 

The facts show that on January 18, 1915, the Western Life & Ac- 
cident Association of Denver, Colo., an insurance company doing busi- 
ness on the assessment plan, hereafter for brevity called the Western 
Company, issued a policy of health, accident, and life insurance to the 
insured. The insured continued to pay his premiums to the Western 
Company until he received another policy from the defendant, but upon 
receipt of the latter policy, and after a conversation, hereinafter detailed, 
with defendant’s district manager, he discontinued paying his premiums 
to the Western Company, and continued paying the same to the defend- 
ant until his death. 

On the 15th of January, 1916, the Western Company, according to 
appellant’s brief, was bankrupt. On that day the Western Company en- 
tered into a contract with the defendant providing that in consideration 
of the payment to the Western Company by the defendant “of the 
moneys hereinafter designated” defendant agreed to “take over the mem- 


* Decision rendered, Jan. 27, 1919. 208 S. W. Rep. 500. 
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bers” of the Western Company in the states of Missouri and Oklahoma, 
“a list of which policy holders is hereto attached and made a part hereof, 
upon the following terms and conditions.” These conditions provided 
that the liability of the defendant “shall be by and with the consent of 
the several policy holders under the contracts of” the defendant, “to be 
issued to the said several policy holders who may accept the offer of“ 
defendant “to insure then under the contract of the” defendant. “And 
the only liability” of the defendant “to such persons shall be such as may 
arise under the provisions of the policy so issued” by the defendant. It 
was further agreed that defendant pay to the Western Company “a com- 
pensation in full, 25 per cent. of each monthly premium paid by the par- 
ties mentioned in said lists during the term of 12 months next ensu- 
ing the date of this agreement,” and the Western Company further 
agreed to pay to the defendant “ any amounts heretofore paid in advance 
on such policies of insurance, less the amount of the earned premiums 
and 50 per cent. of such premiums.” 

On January 18, 1916, the defendant issued to the insured the policy 
mentioned above, the provisions of which were substantially identical 
with those contained in the old policy. The new policy paid the same in 
accident, sickness, and other indemnities; the premium rate was the same. 
It was dated January 18, 1916. On the death of the insured, when the 
amount due was requested, the company wrote refusing to pay on’ the 
ground that “there was no period of illness precedng his death.” This 
ground of defense was abandoned, and another and a new defense was 
made at the trial, as hereinafter pointed out. 

The policy issued by the defendant provides that the amount sued 
for under the policy should be paid only if the sickness from which the 
insured died “is contracted and begins after the date hereof.” A similar 
provision was contained in the policy of the Western Company. De- 
ceased died of endocarditis and valvular insufficiency. This illness began 
on October 1, 1915, whch was 3% months before the issuance of defend- 
ant’s policy, but was some time after the date given in the Western 
Company’s policy after which the sickness from which insured died might 
begin. In other words if defendant’s policy is to be construed as a 
reissuantce of the original policy of the Western Company, the defense 
now urged is without merit. 

The policy issued by the defendant recites that it was issued in con- 
sideration of the representations, agreements, and warranties in the ap- 
plication for the first policy made by the insured to the Western Com- 
pany, and “which application is made a part of this contract and subject 
to the conditions hereinafter contained.” The application made by the 
insured to the Western Company provides that the policy issued by that 
company might be canceled at any time by either party “upon payment 
of any amount due or the refunding of any unearned premium.” 


When the insured received the new policy from the defendant, he 
did not understand why the new policy was issued, so he and the benefi- 
ciary went to the district manager of the new company and asked him to 
explain the situation, saying, referring to the policy newly issued, “Why, 
this is a new one,” and the agent replied, “No, it is written out new, but 
it is just the same, pays the same as the old one does.” The insured 
said to the agent, “Suppose I pass out before I get the benefits; I don’t 
want to throw this old one away.” The agent replied, “You don’t have to; 
they are both just the same.” This evidence was admitted over defend- 
ant’s objection and exception. After the conversation detailed insured 
discontinued paying the premiums to the Western Company, and there- 
after paid them to defendant under the impression defendant’s policy 
was the same as the old one. 


After the contract between the Western Company and the defendant, 

the latter’s district manager maintained a department called the “W. L. 

A. Department,” which meant the Western Life & Accident Department 
Vol. LIII—42, 
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of the defendant. The stationery 1sed in writing letters pertaining to 
the Western Company’s business ta’sen over by defendant contained the 
words “W. L. A. Dept.” The We: ern Company had given the insured 
a receipt book in which receipts for premiums were paid. The defendant 
issued no new receipt book to the i sured after it issued the new policy, 
but its agent continued to write in this book the receipts for the premi- 
ums paid to the defendant as thou rh there had been no change in the 
companies receiving the premiums. No physical examination was had or 
required by defendant before it issued its policy and made itself liable 
thereunder. 

Defendant insists as a matter of law that plaintiff is not entitled 
to recover because the insured diec as the result of sickness contracted 
and which began before the date a‘ the policy issued by the defendant, 
complains of the admission of the t stimony referred to supra, the giving 
of instructions on behalf of plainti , and the refusal of instructions of- 
fered on behalf of defendant. 


[1, 2] We are of the opinion t\ .t defendant is not only not entitled 
to a judgment as a matter of law, ut that plaintiff was entitled to the 
same as a matter of law, and, as t e verdict was for the right party, it 
is not necessary for us to discuss th matter of admission of testimony or 
the giving or refusing of instruc ons. Our reason for holding that 
plaintiff was entitled to recover as a matter of law is that it is apparent 
from the policies, the application, and the contract between the two com- 
panies that the policy of insurance issued by the defendant was merely 
a reissuance of the policy of insur: ce issued by the Western Company, 
and that the provision in the policy ssued by the defendant that defend- 
ant should not be liable for the amc int sued for under the policy unless 
the sickness from which death resul >d was “contracted and begins after 
the date hereof” is simply a restat ment of a similar provision in the 
policy issued by the Western Compuny. As the sickness from which in- 
sured died began after the date fixed in the policy issued by the Western 
Company as the date after, which the sickness might begin from which 
insured died, to make the Western Company, liable, then defendant is 
likewise liable under its policy. 


Our conclusion that the policy of the defendant is simply a reissuance 
of the policy of the Western Company is based upon the following facts: 
The meen rovides that, if the policy should be canceled by the Wes- 
tern Company, the unearned premuims should be refunded to the insured. 
This application by the terms of the policy issued by the defendant was 
made a part thereof. In the face of this provision the contract between 
the two companies provided, as we have already stated, that the Western 
Company agreed to pay to the defendant “any amounts heretofore paid 
in advance on the policies of insurance less the amount of the unearned 
premiums and 50 per cent. of such premium.” It is apparent that the 
unearned premiums on the policies paid in advance to the Western Com- 
pany were the property of the policy holders so paying at the time of the 
execution of this contract, regardless of the provision of the application 
quoted supra. The Western Company was bankrupt, and was turning 
over all its business to another company. The companies had no right 
to contract in reference to this subject by providing that the defendant 
should have the premiums that had been paid in advance by the policy 
holders and not earned. When the defendant contracted to receive these 
premiums, it could not further recite in the contract (if it did) that it 
was not taking over the insurance, because it had no right to the un- 
earned premiums unless the policies issued by the Western Company 
were taken over by the defendant. In fact, the contract between the com- 
panies recites that the defendant “hereby agrees to take over the mem- 
bers of the Western Company,” and thereafter the contract says that 
the unearned premiums shall belong to the defendant. These provisions 
of the contract clearly show that the defendant took over the policies 
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of the Western Company, and that the insurance policies issued by the 
defendant were merely a reissuance of the policies that had before been 
issued by the Western Company. ' 

[3] It is true that the contract between the companies recites that the 
only liability that defendant should assume to the policy holders of the 
Western Company “shall be such as ‘may arise under the provision of the 
policy so issued” by the defendant. There is nothing in this latter pro- 
vision inconsistent with the remainder of the contract as we have con- 
strued it, because the other provisions of the contract, as we have said, 
provide for a reissuance of the Western Company’s policy, and, of course, 
if the policy to be issued by defendant was to be the same as that issued 
by the Western Company, then the liability assumed by defendant in its 
policy was the same as that created by the Western Company’s policy. 
However, if there is any inconsistency, the provision that defendant’s 
liability “shall be such as may arise under the provision of the policy” 
issued by it is not in harmony with the other provisions of the same 
contract and the application for the insurance issued by the Western 
Company, which was made a part of the policy issued by the defendant, 
and it must be disregarded. The contract must be strictly construed 
as to the defendant and favorably as to the insured. Defendant cannot 
with one hand take the money that belonged to the policy holders, paid in 
advance by them on the policies issued by the Western Company, and 
with the other refuse the liability incurred under such policies. It is 
not material whether the insured paid any premiums im advance, as the 
writings on their face show the intent of the parties without doubt or 
ambiguity. 

In this view of the case it is not necessary for us to pass upon the 
question as to what effect the provision in the contract between the two 
companies providing that the defendant should have 50 per cent. of the 
earned premiums paid to the Western Company has on the subject under 
discussion, and whether the policy holders, as creditors of the Western 
Company, were not entitled to the assets of that company when it failed, 

The judgment was for the right party, and it is affirmed. 

All concur, 


Oe 


COURT OF CIVIL APPEALS OF TEXAS. 


AMARILLO, 


BANKERS’ HEALTH & ACCIDENT ASS’N 
v 


WILKES. (No. 1464.)* 


2. INSURANCE—DEATH BY SUICIDE—PRESUMTION — BUR- 

DEN OF PROOF. 

Where it is shown that deceased met his death as the result of ex- 
ternal and violent means, there arises a presumption against suicide, 
the force of which is to place upon the insurer the burden of estab- 
lishing that insured’s death was caused by his own hand, or by volun- 
tarily exposing himself to danger, 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


*Decision rendered, Feb, 5, 1919, Rehearing denied, March 5, 1919. 
209 S. W. Rep. 230, 
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3. INSURANCE—ACCIDENT INSURANCE — SUICIDE — QUES- 
TION FOR JURY. , 
In action on accident policy whether insured’s death was due to 
suicide, held, under the evidence, for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 


4. INSURANCE—ACCIDENTAL DEATH—“EYEWITNESS.” 

Plaintiff, who was in the room with insured, her husband, when he 
was shot, and who described minutely circumstances immediately pre- 
ceding the occurrence, was an “eyewitness,” within terms of policy re- 
quiring claimant to establish accidental character of injury by testimony 
of at least one eyewitness. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

(For other definitions, see Words and Phrases, Second Series, Eye- 
witness. ) 


5. INSURANCE—ACCIDENT INSURANCE—RECOVERY OF AT- 

TORNEY’S FEES. 

Defendant held not a mutual assessment, health, and accident as- 
sociation, organized under Rev. St. 1911, arts. 4794-4808, but an ac- 
cident insurance company, to which article 4746, providing that failure 
to pay loss within 30 days shall subject insurer to additional damages 
and attorney’s fees, applies. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


6. INSURANCE—VOLUNTARY EXPOSURE TO DANGER—EVI- 

DENCE. 

In action on accident policy, evidence held not to require court to 
submit issue whether death of insured was caused by his own volun- 
tary exposure to unnecessary danger. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


7. INSURANCE—VOLUNTARY EXPOSURE TO DANGER—PROX- 

IMATE CAUSE. 

That insured voluntarily exposed himself to unnecessary danger 
would not defeat recovery, unless his act in so doing was the proximate 
cause of the accident. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


Appeal from District Court, Garza County; W. R. Spencer, Judge. 
Suit by Mrs. Lillie Wilkes against the Bankers’ Health & Accident 
Association. Verdict and judgment for plaintiff, and defendant appeals. 


Judgment affirmed. 


Samuel Schwartz, of Houston, and W. F. Kelly, of Post, for ap- 
pellant. 
Shurtleff & Cummings, of Waco, and Chas. L. Black, of Austin, for 


appellee. 


Hatt, J. This suit was filed against appellant upon a policy of in- 
surance issued to the husband of appellee, William A. Wilkes. Appellee 
prayed for judgment for $5,000, the face of the policy, and for the statu- 
tory penalties provided by Rev. St. 1911, art. 4746. The trial was before a 
jury, resulting in a verdict in favor of appellee for the full amount 
claimed in the petition. f 4 

[1] Under the first assignment appellant says there is error in the 
court’s action in overruling its motion for a continuance, The suit was 
filed April 24, 1918. Appellant was cited April 30th. The motion was 
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filed on June 3d. The statement of facts shows that appellee’s husband 
died December 19, 1917, as a result of a gunshot wound which appellee 
claims was accidental, entitling her to recover under the policy. Appel- 
lant’s contention is that appellee is not entitled to recover because her 
husband suicided, or that his death was caused by the voluntary ex- 
posure of himself to danger. Immediately after the pistol which killed 
Wilkes was fired, appellee fled to the home of a neighbor, and it appears 
from the statement of facts under intense excitement and while frantic 
with grief made statements to a number of witnesses concerning the 
occurrence. The application for continuance is filed on account of the 
absence of four of the witnesses, all females, who heard her make the 
statements. About 10 days after the death of the husband, on December 
19, 1917, a representative of the company went to the town of Post, 
where appellee resided, and made an investigation of the circumstances 
surrounding the death, and after the investigation declined to pay appel- 
lee anything ‘under the policy. These witnesses were never subpoenaed, 
nor has any effort ever been made by appellant to take their depositions. 
It was not shown that she was too ill during the entire 30 days to answer 
interrogatories. Appellant has shown no diligence whatever to procure 
the testimony of the witnesses, and its application fails to state that it 
has used due diligence. Not being a statutory application under all the 
circumstances, it was addressed to the sound discretion of the trial ¢ourt, 
who qualified the bill by stating that the testimony, if secured, would be 
cumulative. We think the court did not err in overruling the application. 

[2] Appellant asked the court to direct a verdict in its favor, and the 
court’s refusal is made the basis of the third and several subsequent as- 
signments. It is contended under this assignment that there is nothing in 
the record to sustain the theory of an accidental shooting, and that the 
overwhelming weight of the testimony indicates clearly that Wilkes’ 
death was the result of voluntary exposure to danger or suicide. In the 
first place, where it is shown that the deceased met his death as the result 
of external and violent means, there arises a presumption against suicide. 
The force of this presumptiop is to place upon the appellant the burden 
of establishing in this ease that Wilkes’ death was caused by his own 
hand, or by voluntarily exposing himself to danger. It was shown by the 
testimony of appellee that she had arranged with her husband to do some 
Christmas shopping on the afternoon of December 19th, and he told her 
to ring him up at his place of business after she reached the business dis- 
trict and he would join her there and assist her in her shopping, that she 
went to town about 6:45 p. m., called him from Dowdy’s store to meet 
her at Warren’s Drug store, and that he came in to the drug store in a 
few moments. She left their children at home in charge of two girls 
who lived in the neighborhood, and who had agreed to care for them 
during her absence. She says they were shopping for more than an hour; 
made several purchases in the way of Christmas presents for the children, 
= it appears that he took an active interest in the matter. She testi- 

ed: 

“As we went home that afternoon William [deceas:d] and I talked 
quite a little bit about what we would do Christmas. We were planning 
to have a little houseparty. We planned what we would do when the 
girls and boys came and discussed what we would do Christmas Eve night 
and Christmas Day. William made the remark to me that evening going 
home that he thought our children were old enough to appreciate Christ- 
mas at home. We had been in the habit of going to mother’s for Christ- 
mas Eve, and had never spent Christmas Eve at home. So we discussed 
it, and he thought it was best to start Christmas Eve at home, and have 
Santa Claus at home, and we could go to my mother’s the next day for 
dinner, and I agreed with him, and said that I thought it would be nice 
for he and I and the babies to be at home together. There was no discus- 
sion between he and I other than an agreeable conversation that afternon. 
My mother lived here in Post. The little girls were there [home] when 
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we got there. When we got there we had quite a few bundles, and we 
went in and laid them or. the dining room table. * * * William had 
carried a gun practically ever since I had known him, and it had been his 
habit and custom the few months preceding his death, while we were using 
the dining room as our living room, to always put his pistol on the din- 
ing room table when he came in the room. That evening when we came 
in we went into the dining room, and the little girls that we left there 
were in the dining room. William talked to the little girls, and joked with 
them, talked with them, and teased them. * * * We had a victrola 
there in the living room, large double doors between the living room and 
dining room, and it set right inside, around the door from the dining room. 
In the room I refer to as the living room, we were not keeping up a stove 
in there at that time; we were using the dining room for the living room 
at that time. The victrola was in the room where there was no fire. 
When William came from the bathroom he went into the dining room, and 
the little girls were sitting by the fire, and he said something to them, and 
went and wound the victrola, and turned it on. The little girls left di- 
rectly after he began playing the victrola. * * * After the girls left 
of course William was standing in the dining room by the side of the 
dining room table. I was in the bedroom, fixing the light. I was in the 
act of taking off my hat, and when I came back through I went to attend 
to the victrola and William was standing like this on-this side of the 
dining room table, standing there by the table. I don’t know what he was 
doing. I don’t think it was an unusual thing for him to do. I didn’t no- 
tice what he was doing, but while I was there he told me he was going to 
Judge Dursts, and didn’t know how long he would be gone, but would not 
bé gone very long. Something had previously been said by us about him 
going to Judge Dursts to get some books. We had been swapping books 
backward and forwards, and when we were up town Judge Dursts made 
the remark that he had some good books; he remarked that it seemed like 
he had been doing all of the borrowing of books; we had not borrowed 
as many as he, and he said to William to come over and get some books, 
and we made mention of it going home. When I got there at the vic- 
trola, he was still standing by the dining thble. When he said something 
about going to Judge Dursts, and when he said that—I don’t recall that I 
said anything in answer to that—I said, ‘All right;’ that is what.I usually 
said. I don’t know what the next thing was that attracted my attention, 
but something attracted my attention, and I wondered what it was that did 
attract my attention. Q. Didn’t it sound like a click or something? A. 
T don’t know what it was arrested my attention, but when I turned I just 
saw the gun flash. I saw just a fire. I never saw the gun at all. I don’t 
remember seeing it in William’s hand. I don’t remember seeing it in his 
hand that night, and I know I didn’t see it when I turned. All I could see 
was just a fire. I don’t know whether I saw him fall or not... I went to 
Mrs. Williams the minufe I saw ‘the flash.” 

John R. Williams, who had been associated with the deceased in 
business, saw him late in the afternoon, and testified: 

“He didn’t appear to be drinking at all. I didn’t think he was drink- 
ing at all. He was away from the store about an hour that evening; went 
up town and stayed awhile, I suppose, about an hour, and came back, but 
I didn’t smell any whiskey on his breath, and he didn’t act like a man who 
had had a drink.” 

Vida Hunter, one of the little girls who kept the children while appel- 
lee was shopping, testified : 

“T recall the evening when Mr. Wilkes was killed; I had been over to 
Mrs. Wilkes’ home that evening to keep her children. Stella Terrell, an- 
other little girl, was there with me. We were there when Mr. Wilkes. and 
his wife returned, and there was nothing unusual in the appearance of con- 
duct of either. Mr. Wilkes came in there and spoke to us, and then he 
turned around and went back in there 1nd started the victrola. He had 
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something to say to me. He was ju;t as jolly as he ever was, cutting up 
like he always did. I left soon after he came in. Before I left I didn’t 
see him put a pistol up to his breast and stagger around over the room. 
I didn’t see him with a pistol at all.” 

The appellee had testified that her husband was drinking on the after- 
noon in question, and on cross-examination testified: 

“I didn’t have any trouble with Mr. Wilkes that night; no quarrel 
with him or anything about his condition, about him being drunk. I 
didn’t upbraid him for it. Our married life had always been happy. I 
certainly didn’t have any trouble with him at any time. I don’t mean to 
say that we never fussed or quarreled. I think it would be an unusual 
married life for people not to have disagreements. We never had a fuss 
that we didn’t make up. Never had a fuss with him in my life that was 
not perfectly all right before it was over. That is as far as domestic trou- 
bles went with us. He appeared veiy happy at home. He certainly did 
love his children; also loved me: I had never asked him for anything I 
didn’t have.” 

Appellant further insists as evidence tending to prove suicide that 
the deceased, at the time of his death, was embarrassed financially, and 
that he had been losing considerable money. Upon this point the question 
shows that he was a bad manager and careless to the extent of being 
neglectful of his financial interest, but there is nothing to show that this 
condition worried him. J. P. Crowder testified concerning the pistol which 
caused the death.of Wilkes: 

“ “The pistol that I let Mr. Wilkes have and which was afterwards 
stolen from me was pretty easy on the trigger. All that you had to do 
was to touch the trigger and it would go off. It seemed like it was sort of 
a weak spring. I didn’t tell Mr. Wilkes ahout that when he borrowed the 
gun. I don’t know that I had ever had the gun to go off accidentally. 
I know it would not hardly stand, etc. * * * It is true the. people 
ordinarily carry these Colt’s pistols of that make on an empty, and that 
is the rule in case it drops or hits anything it would not go off, The ham- 
mer of this gun now in this position I guess would be called on half cock. 
The cylinder will not turn when the hammer is down. It is not necessary 
to put it in that position in order to turn the cylinder. When a pistol is in 
perfect working order it cannot be pulled by the trigger from that posi- 
tion there halfcocked. When the pistol is all right, in good working order, 
that is supposed to be safety. Colt’s pistols sometimes get in a position 
where they can be pulled from a half cock. That pistol,looks to be in 
that condition now where it can be pulled. If this hammer is down on a 
shell, and if it falls that way, the cartridge can be exploded. It*must 
be made to explode by hitting on something hard like that.” 

Sheriff Robinson testified with respect to going to the residence after 
the occurrence as follows: 

“I examined the pistol I found there under the edge of the table. 
There were four loaded shells, one empty shell, and one empty chamber th 
the gun. It was a six-shooter. There was a loaded shell between the 
empty one and the empty chamber. Most people who carry guns of that 
type carry the hammer on an empty chamber to prevent it from ex- 
ploding if they happen to drop it. If a Colt’s of that kind is on an empty 
chamber, and a person pulls it [the hammer] back to fire it, it will, under 
those circumstances, fire the cartridge that is next to the empty chamber 
because the cylinder turns to the right.” 

The fact that when the pistol was found by the sheriff it had a loaded 
shell between the empty chamber and the empty shell upon which the ham-~ 
mer rested is urged by appellee as a circumstance to rebut the idea of sui- 
cide, and it is insisted that this fact tends to show that he was trying to 
adjust it or examining it in some way when if he had intended to kill 
himself the first shell to the left of the empty chamber would have been 
exploded. We think the jury were entitled to consider this fact with the 
others hereinbefore mentioned. Another circumstance which appellant in- 
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sists shows that Wilkes died by his own hand is that there was found on 
the muzzle-of the pistol burned cloth, and the deceased’s flesh was powder 
burned to some extent where the bullet entered his body. The doctor’s 
testimony shows that the bullet entered between the third and fourth ribs, 
and was found lodged under the skin about an inch above a direct line 
through the body. J. R. Williams testified: 

“T have set rags on fire from the flash of a pistol at 8 to 12 inches. 
I don’t remember of ever holding a pistol up to within 2 inches of an 
article and experimenting to see how big a space it will discolor with the 
powder. I have never tried it at all to see how big a space it would 
cover; just tried it to set cloth afire because I didn’t have any matches. 
I can build a fire with a pistol. It can be done, and has been done.” 

Several witnesses testified with reference to the condition of appellee 
immediately after the occurrence. Mrs. Ben Williams said: 

“She was excited. I guess you would call it hysterical. She had hold 
of me all the time. The condition that I speak of, the hysterical condi- 
tion, continued when these other ladies and gentlemen came. She con- 
tinued to be hysterical and cried out at times that ‘I begged and plead 
with him not to do it.” 

Mrs. Lee Duckworth said: 

“As to whether or not she was excited and distressed, will say that 
she seemed to be perfectly insane; very hysterical.” 

V. A. Robinson said: 

“She was very excited during the time she was making these state- 
ments to me that I have mentioned. She fell time after time on the stair 
stéps while she was in that frantic condition.” 

John R. Williams testifled : ° 

“I talked with Mrs. Wilkes that night, and she was talking about Wil- 
liam Wilkes’ death, of course. I don’t believe she undertook to detail 
to me just the exact circumstances the way it all happened. She was cry- 
ing and taking on, and telling a good many things, and talking about it, 
and I don’t think she described, as well as I remember now. In the first 
place, I know she was in no frame of mind to be responsible for a great 
many things she was saying; she was very much excited. She would 
start in to tell it and go off in a frenzy, screaming and hollering, and you 
could not get any satisfaction or sense out of anything she was saying. 
She did not tell me that she had tried to keep him from doing it; she said 
she tried to keep him from going to Judge Dursts.” 

[3] Whatever statements the appellee may have made during the 
time immediately after the shooting, we think this testimony would re- 
quire the court to submit the issue of suicide to the jury, and, under 
such evidence, if the court had directed a verdict for appellant we would 
have felt it our duty to reverse the judgment. 

What is here said disposes of the fourth and fifth assignments. 


[4] Under the sixth assignment appellant insists that the court erred 
in not submitting this special issue to the jury: 


“Was there any eyewitnesses to the death of William Wilkes by 
whom the accidental character of the shot that caused his death has been* 
established ?” 


As shown by the testimony hereinbefore quoted, appellee had been 
shopping with her husband for more than an hour before returning home; 
that she was in the room with him at the time the pistol was fired; that 
she had turned and was looking toward him or at him when she heard 
the report of the pistol and saw the flash. She describes minutely the 
circumstances immediately preceding the occurrence, stating that he was 
standing at the table in the dining room where he kept his pistol when 
he was at home, and we think this is a sufficient compliance with the 
condition in the policy pleaded by appellant, and which provides: 

“If the insured receives bodily injuries, fatal or otherwise, by the 
discharge of firearms, * * * the claimant shall establish the acci- 
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dental character of the injury by the testimony of at least one eyewit- 
ness to the accident other than the insured himself.” etc. 

A similar clause in insurance policies has been considered seyeral 
times, and in the case of Roeh v. Business Men’s Protective Association, 
164 Iowa, 199, 145 N. W. 479, 51 L. R. A. (N. S.) 221, Ann. Cas. 1915C, 
813, has been declared to be valid and binding. Inasmuch as this clause 
endeavors by contract to fix rules of evidence binding upon courts of 
justice, and to control judicial proceedings, we are inclined to doubt 
its validity. Rules of evidence are established by law, and contracts of 
this character have frequently been declared contrary to public policy 
and void. Utter v: Travelers’ Insurance Co., 65 Mich. 545, 32 N. W. 
812, 8 Am. St. Rep. 913; Travelers’ Insurance Co. v. Sheppard, 85 Ga. 
751, 12 S. E. 18; Reynolds v. Insurance Co., 49 Hun, 605, 49 Hun, 13, 
1 N. Y. Supp. 738; Hannon v. Grand Lodge, 99 Kan. 734, 163 Pac. 169, 
L. R. A. 1917C, 1029; W. O. W. v. Robinson, 187 S. W. 216. It is not, 
however, necessary for us to deterntine the validity of this stipulation, 
since we think, under the few decisions in which this provision has been 
construed, appellee was an eyewitness within its terms. 114 R. C. L. p. 
1265, § 441. The first case, in which such a provision was discussed, is 
Lewis v. Brotherhood, 194 Mass. 1, 79 N. E. 802, 17 L. R. A. (N. S.) 
714. The Supreme Court of Iowa, in Ellis v. Interstate Business Men’s 
Accident Association (Iowa) 168 N. W. 212, reviewed the authorities to 
some extent, and quoted from the Roeh Case, supra, in part as follows: 


“In the case at bar the event, that is to say, the accidental character 
of the discharge of firearms resulting in death, must be established by 
at least one person other than the insured, and ‘who was an eyewitness,’ 
does not necessarily mean that the witness should have seen the exact 
manner of the discharge; but it seems to us that it does comprehend 
the presence of the witness at or near the scene, and his direct observa- 
tion of such facts and circumstances connected with the immediate 
transaction, as of themselves, and without any aid from presumption or 
inference arising from love of life, or the instincts of self-preservation, 
indicate that the shooting was accidental.” 


In the Ellis Case it appears that the deceased, prior to the accident 
was working on his automobile. His wife heard him come into the 
kitchen, and as he entered he called to her: “Come here, Nita; I am 
hurt.” She found him standing in the room dressed in his overalls, and 
had a monkey-wrench in his hand. She inquired: “How are you hurt?” 
He replied: “I feel as if something hit me. I was reaching on the 
shelf for the grease gun when something knocked me over. I think it 
must have been the .22; I did not know it was there.” It appears that 
the gun was lying on the shelf, covered so he could not see it; that the 
safety device was operated by slipping it to the side, and it would slip 
with the slightest touch. He told the doctor that he thought it was an 
electric shock at first that knocked him down, but when he got up he saw 
some smoking rags and the end of the rifle sticking out. The effect of 
the coyrt’s holding in the Ellis Case is that his wife, having seen him 
before his death three minutes after the injury, was an eyewitness, within 
that clause of the policy. In the opinion the following quotation from 
Lewis v. Brotherhood, supra, is made with approval: 


“An eyewitness is a person who testifies to what he has seen. By 
the terms of this policy the facts and circumstances of the accident and 
injury are to be etablished by those who saw them. Not only are the 
facts and circumstances of the injury to be established by an eyewitness, 
but also of the accident, that is, the operating cause of the injury. Enough 
must be testified to be eyewitnesses to show the operating cause of the 
injury, or at. least to show that at the time of the injury there was an 
operating cause to which the accident may fairly be attributed, and to 


indicate in a general way the nature of that cause and the manner of its 
working.” 





488 Insurance Law Journal, Vol. 53. [May, 1919. 


As shown, the Lewis Case arose from the fact that the insured was 
drowned while out boating with a young lady. It appears that Lewis 
and his companion were seen on the river in a canoe. A little later the 
empty canoe was found floating upon the river, and still later the bodies 
of. Lewis and his companion were recovered. No one saw the canoe 
capsize, and in fact there was ho eyewitness of the immediate facts of 
the drowning. It further appears from the statement of facts made in 
the opinion in the Ellis Case that two witnesses who were on the river 
about five minutes before 4 o’clock in the afternoon met Lewis and the 
lady going in the opposite direction. ‘One of the witnesses testified that 
three or four minutes after this meeting and after rounding a point of 
land which shut the canoe and its occupants from his view he heard a cry 
or scream, but did not return to see what had happened. Another wit- 
ness, who said he was on the river about 4 o’clock, discovered the up- 
turned canoe and some articles of clothing floating on the surface of the 
water. This seems to have been ,about ten or fifteen minutes after 4 
o'clock. Quoting from the opinion, it is said: 

“The jury might have found on the evidence of actual eyewitnesses 
that shortly before the time when the accident happened Lewis and Miss 
Hurley were upon the river in what might be called a ‘cranky’ canoe, 
liable to overturn at any moment, unless unusual care was exercised both 
by Lewis and his companion; that within five (perhaps fewer) minutes 
of the time at which they were last seen alive the canoe was overturned 
and the bodies were under the water. Here, then, i is show upon the testi- 
mony of eyewitnesses an operating cause, viz. the imminent liability of 
the capsizing of the boat by reason of its cranky nature, taken in con- 
nection with the fact that it had two occupants of whom one was a young 
woman not shown to have been experienced in aiding to keep the canoe 
in balance. It is not the case of a boat which is of such size and con- 
struction as to be not liable to be upset by the movement of persons in it, 
but it is a case of a cranky canoe having two persons in it where a not 
unusual movement, even of one of them, may result in the capsizing of 
it. An operating cause * * * is ever present under such circum- 
stances, and that cause is disclosed by * * * eyewitnesses. More- 
over, upon the evidence the jury might have found that the movements 
of the canoe and its occupants were shown by eyewitnesses upto a time 
within three or four minutes of the accident, and that every operating 
cause of the accident except the one shown to have been present was fairly 
excluded by the testimony of these same eyewitnesses. ‘It must: be held 
that in the case before us the facts and circumstances of the accident and 
injury were established by eyewitnesses within the meaning of the pol- 
icy. 

After this quotation from the Lewis Case the court proceeds: 

“Tf a ‘cranky canoe’ is an ever-present cause of accident to those rid- 
ing therein, is it not equally clear that a loaded gun with very delicate 
trigger action, in a position where it may be disturbed by a careless or 
thoughtless movement, is an ever-present operating cause of peril to those 
who may be employed within its reach?” 

Without quoting further from the authorities, suffice it to. say we 
think under the record the evidence did not raise the issue which ap- 
pellant requested the court to submit. 

[5] Special issue No. 2, submitted to the Jury, is: 

“What would be a reasonable compensation, as attorney’s fees, for 
representing the plaintiff in the case?” 

The submission of this issue is the basis of the seventh, ninth, and 
eleventh assignments, under which it is contended that because appellant 
is organized under chapter 5, title 71, of the Revised Civil Statutes of 
Texas, the penalty provided by article 4746, Rev. St. 1911, does not apply. 
Appellant alleged that it was a mutual assessment, health and accident 
association, organized under said chapter and title, but there is no proof 
in the record of that fact. The only evidence we find which even re- 
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motely bears on the issue is jthe policy itself, which provides for the pay- 
ment of $1 monthly. This payment is termed both a premium and an 
assessment. It is stipulated that a failure to pay this monthly premium 
before ‘the day fixed for payment will result in the assured being in de- 
fault, and the termination of his membership. As far as we are able 
to determine from the record, appellant is in that class of accident in- 
surance companies to which article 4746, providing that a failure to pay a 
loss within 30 days renders it liable to pay the holder of the policy an 
additional sum of 12 per cent, damages on the amount of the loss, to- 
gether with attorney’s fees, applies. National Life Insurance Co. v. 
Parsons, 170 S. W. 1038; International Travelers’ Association v. Branum, 
169 S. W. 389. 

[6] Appellant requested the court to submit this special issue to the 
jury, viz.: 

“Was the death of William Wilkes caused or occasioned by his 
voluntary exposure of himself to an unnecessary danger?” 

We think the issue was sufficiently raised by the pleadings, but there 
is no evidence which required the court to submit it. The testimony 
relied upon by appellant as tending to sustain this contention is from the 
appellee and Mrs. Lee Duckworth. Appellee testified: 

“A few moments ago, when counsel asked me if there was anything 
unusual there about William, and I started to say something, and then 
said I could not be certain, that was something about him staggering, 
that was when he staggered across a chair, and it seemed to me like 
I saw the little girl smile and snicker, and it came over me that maybe 
he was drinking; that was what I hestitated about.” 

This clearly does not raise the issue, because it does not appear that 
deceased was in possession of the pistol at that time, or, if so, that it 
had been taken out of its scabbard. The little girl testified there was no- 
thing unusual occurred, and that Wilkes was jolly and joking them like 
he always did. Mrs. Lee Duckworth, in reciting the statement made by 
appellee immediately after the shooting, said: 

“She said the children was here, and I didn’t want them to see such 
a tragedy, and I made them leave. I thought at the time that she was 
referring to her children but I know now her children were asleep at the 
time, and she and William had just returned from town, and these oth- 
er children that were there had been watching and minding her children 
while she was gone; that is what I was told. She didn’t tell me what 
children it was, and I don’t know what children it was. I was told it 
was some other children there watching hers. I heard her say that she 
begged him not to do it, and she said he had a gun right up this way, 
just staggering around all over the room, and the children were laughing 
at him (just had a gun up against his left breast), and said he was 
staggering around, and that is why she told me about the children that 
were laughing at him.” 

We think it is clear from the testimony of the little girl that this 
occurrence, an account of which appellee gave while in her semicrazed 
condition, did not transpire, and if we admit that he did place the muzzle 
of the pistol against his left breast, and stagger around the room for the 
purpose of amusing the children, this performance had evidently ended 
before they left the house. The evidence shows that the little girls left - 
immediately after the return of appellee and her husband, and were 
not present when the shot was fired. The jury would not be authorized 
to presume that he continued such antics indulged in evidently.to amuse 
the children, if Mrs. Duckworth is to. be believed, after the children 
themselves had left the house. 

[7] Even though the evidence required the court to submit the issue, 
as presented, it was improper. The fact that Wilkes voluntarily exposed 
himself to unnecessary danger would not defeat appellee’s recovery unless 
his act in so doing was the proximate cause of the accident, and the issue 
ignores that necessary element. A®tna Life Insurance Co. v. Hicks, 123 
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Tex. Civ. App. 74, 56 S. W. 87, 90; 1 C. J. 450, § 122; Fuller on Ac- 
cident Insurance, pp. 241, 242. Any evidence other than that quoted, 
which tended to show the voluntary exposure by deceased to a known 
danger, is evidence bearing more directly upon the theory of suicide, and 
since the jury has found against that contention, the inquiry in that 
direction is foreclosed. 

We think the judgment is the only one which could be properly en- 
tered under the pleadings and evidence, and it is affirmed. 


UPTON v. TRAVELERS’ INS. CO. (L. A. 4763.)* 
(Supreme Court of California.) 


2. INSURANCE—ACCIDENT INSURANCE — OPTION TO CON- 

TINUE TERMS OF POLICY. 

The existence of an unexercised option to extend an accident policy 
beyond the period specified therein does not operate to extend the period 
of insurance so as to cover an accident which happens between the 
expiration of the policy and the termination of the option; and Civ. 
Code, § 11, only extends the time for exercising option in case of termi- 
nation upon a holiday, and not the time of insurance against accident. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


3. INSURANCE—ACCIDENT INSURANCE—WAIVER OF COM- 
PLIANCE WITH RENEWAL CLAUSE. 


While the receipt of a premium by the insurer from its agent, after 
the expiration of the time provided in the policy for renewing its terms, 
with knowledge of the fact that it had not been paid to the agent until 
after such expiration, would for the purpose of that renewal operate as 
a waiver of the condition of advance payment, it would not abrogate 
such condition as to future renewals. 


(For other cases, see Insurance, Dec. Dig. § 145[3].) 


4. INSURANCE—ACCIDENT INSURANCE—RENEWAL OF POL- 

a ee OF AGENT TO CALL AND COLLECT PRE- 

UM. : 

Where an insurer provided that “no agent has power to waive any 
condition of this policy,” and the policy contained an option for re- 
newal by payment of premium in advance, the advance payment condi- 
tion was.not waived by insurer’s local agent’s failure to call at insured’s 
residence for the payment in time as promised. 

(For other cases, see Insurance, Dec. Dig. § 145[3].) 


5. INSURANCE—ACCIDENT INSURANCE—RENEWAL OF POL- 
ICY—ESTOPPEL. 
_ An accident insurance company is not estopped to claim that a pol- 
icy had lapsed, where insurer’s failure to renew by advance payment of 
premium .as provided in the policy was due to reliance upon insurer’s 
local agent’s promise to call for the premium, made without insurer’s 
knowledge, where the policy expressly provided no agent could waive 
its terms. 
(For other cases, see Insurance, Dec. Dig. § 376[2].) 


*Decision rendered, Feb. 13, 1919. Rehearing denied, Mar. 13, -1919. 
178 Pac. Rep. 852. 
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A. & H.] Harper’s Adm’r v. Southern Secur. Co. 491 


Department 1. 

Appeal from Superior Court, Los Angeles County; Curtis D. Wil- 
bur, Judge. 

Action by Henrietta D. Upton against the Travelers’ Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


George P. Cary and Frank C. Dunham, both of Pasadena, for ap- 


pellant. 
O’Melveny, Stevens & Milliken, of Los Angeles, for respondent. 


HARPER’S ADM’R v. SOUTHERN SECURITY CO* 
(Court of Appeals of Kentucky.) 


INSURANCE—ACCIDENT INSURANCE—PLEADING. 

In action on policy insuring against effects of bodily injuries caused 
directly, solely, and independently of all other causes by external, vio- 
lent, and accidental means resulting in continuous disability or loss of 
life while traveling as a passenger, petition held not to state cause of ac- 
tion either for loss of life or loss of time by insured. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


Appeal from Circuit Court, Carlisle County. 

Action by F. H. Harper’s administrator, etc., against the Southern 
Security Company. Judgment dismissing petition, and plaintiff appeals. 
Affirmed. 


Jno. R. Evans, of Clinton, for appellant. 
W.. B. Stanfield, of Mayfield, for appellee. 


* Decision rendered, Feb. 28, 1919. 209 S. W. Rep. 349. 


NORTH AMERICAN ACCIDENT INS. CO. v. HODGE et at. 
(No. 6021.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—STATUTE REQUIRING POLICY TO CONTAIN 
ENTIRE CONTRACT—APPLICABILITY — “ANNUAL PRE- 
MIUM PLAN.” 

Defendant accident insurance company, which, under policy sued 
on, required premium to be paid monthly, was not engaged in the in- 
surance business upon the “annual premuim plan,.” within Rev. St. 1911, 
art. 4957, providing that chapter does not apply to companies carrying 
on business upon such plan, and it was not exempt from articles 4953 and 


*Decision rendered, Jan. 29, 1919. 208 S. W. Rep. 700. 
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4955, requiring policy to contain all the terms of the contract, and pro- 
viding that application may be made a part thereof. 


(For other cases, see nsurance, Dec. Dig. § 134[2].) 


Appeal from McLennan County Court; James P. Alexander, Judge. 

Action by Ellen Hodge and another against the North American 
Accident Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


Scott & Ross, of Waco, for appellant. 
W. L. Eason, of Waco, for appellees. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF CALIFORNIA. 


MARYLAND CASUALTY CO. 
v. 


INDUSTRIAL ACCIDENT COMMISSION OF CALIFORNIA er at. 
(S. F. 8864.)* 


3. INSURANCE—WAIVER—ISSUANCE OF POLICY—EXISTING 
BREACH. 


Where employer’s liability policy covered only employees legally 
employed, the rule that conditions in the policy which would render it 
void ab initio under facts known to or readily ascertainable by insurer 
are waived by its issuance could not be invoked to show insurer’s waiver 
of illegality of employment of a certain employee; the policy not being 
void ab initio, since it covered some employees legally employed. 


(For other cases, see Insurance, Dec. Dig. § 389[10].) 


4. INSURANCE—WAIVER OF CONDITION — KNOWLEDGE — 

PRESUMPTION OF INNOCENCE. 

Relative to waiver of condition that policy insures against injury 
only to employees “legally employed,” insurer, even if knowing an em- 
ployee fis only 15 years old, is not chargeable with knowledge of his il- 
legal employment, which under St. 1915, p. 1208, § 13, would render the 
employer guilty of crime, but may presume innocence of crime, and that 
the necessary certificate had been furnished. 


(For other cases, see Insurance, Dec. Dig. § 377[4].) 
5. ee AGREEMENT—PRESUMPTION AS TO 


An oral agreement to insure employer against liability under Work- 
men’s Compensation Law will be presumed to contemplate insurance on 
the usual terms contained in the company’s policies. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


6. INSURANCE — WAIVER OF CONDITION — ISSUANCE OF 

POLICY—ACCEPTANCE OF PREMIUM. 

Neither issuance after death of employee of employer’s liability in- 
surance policy, pursuant to oral agreement before death, nor acceptance 
and retention of premium, waives condition of policy limiting insurance 
to employees legally employed; the policy being a continuing liability. 

(For other cases, see nsurance, Dec. Dig. §§ 389[10], 392[8].) 


In Bank. : 

Application by the Maryland Casualty Company for writ of review 
against the Industrial Accident Commission of California and others; 
an award for death of an employee having been made against petitioner 
as insurance carrier of the employers. Award and order annulled. 


*Decision rendered, Feb. 11, 1919. 178 Pac. Rep. 858. 
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John Ralph Wilson and Charles B. Morris, both of San Francisco, 
for petitioner. 

Sullivan & Sullivan and Theo. J. Roche, all of San Francisco 
(Christopher M. Bradley, of San Francisco, of counsel), for respond- 
ents. 


Witevr, J. An award was made by the Industrial Accident Commis- 
sion against the petitioner as insurance carrier of respondent Bronstein 
and Le Blanc, employers of Frank T. Sharon, a minor of the age of 15 
years and 2 months, in favor of the mother and sister of the employee, 
to compensate them for his death resulting from an elevator accident in 
the course of his employment. The petitioner claims that the loss is 
not covered by the terms of its policy of insurance for the reason that 
said employee was not legally employed, because such employment was in 
violation of the child labor law in force at the time the policy was is- 
sued. The respondents claim that the employment was legal, but, if not, 
that the provision of the policy excluding liability in cases of illegal em- 
ployment was waived by the petitioner. 

Prior to the accident and on the day that the employee was killed an 
insurance solicitor, who placed insurance in a number of different com- 
panies, for a commission, secured from the employers an agreement to 
take an insurance policy from the petitioner, covering liability under the 
Workmen’s Compensation Law (St. 1917, p. 831). The solicitor observed 
Frank T. Sharon at work, and called the attention of the respondent em- 
ployers to the liability incurred by them under the Workmen’s Compensa- 
“tion Law for injuries to such employee, and urged them to take out an 
insurance policy to cover such liability, and received their verbal consent 
thereto. Subsequently the solicitor or broker reported to an agent of the 
petitioner authorized to issue policies the employers’ application for this 
insurance, and requested that the same be issued as of noon, Novem- 
ber 14, 1916. No inquiries were made by either the agent of the com- 
pany in accepting the application or by the broker with reference to the 
age of Frank T. Sharon, and no statement was made in relation thereto 
by the employer. The broker had no knowledge of the age of the em- 
ployee other than that derived by observing him, and no knowledge as 
to whether or not an age and schooling permit had been issued by the 
proper authorities. After the accident occurred and in pursuance of the 
previous arrangement, the petitioner, knowing that an accident had oc- 
curred resulting in the death of Frank T. Sharon, nevertheless issued its 
policy of insurance as agreed, containing the usual provision that it should 
cover “such injuries, including death, sustained by any employee legally 
employed” by Bronstein and Le Blanc. Petitioner subsquently learned 
that the decedent at the time of the accident was 15 years and 2 months 
old, and that he had been employed without the issuance to him of any 
age and schooling certificate, as required by section 10 of the child labor 
law (St. 1915, p. 1205). Immediately upon learning these facts petitioner 
notified the employer that they would not waive that fact, and would 
stand on the terms of the policy. 


[1] It is clear from the unambiguous terms of the child labor law 
that the employment of Frank T. Sharon. a minor of the age of 15 years, 
was illegal without the issuance to him, and the presentation to his em- 
ployer, of an age and schooling certificate (St. 1915, p. 1205, § 10), by 
the school authorities after proper investigation and proof to ascertain 
the truth of the facts therein certified. Section 13 of the child labor 
law provides: 


“Any person, firm, corporation, agent or officer of a firm or corpora- 
tion that * * * omits to comply with any of the foregoing provisions 
of this act, or that employs or suffers or permits any minor to be em- 
ployed in violation thereof, is guilty of a misdemeanor, * * *” St. 
1915, p. 1208. 
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The accident in question occurred at 4:30 in the afternoon. Section 
10 provides: 

“No minor of the age of fifteen years shall be employed, permitted or 
suffered to work in or in connection with any of the places enumerated 
in section 1 during the hours public schools are in session, unless such 
minor is provided with an age and schooling certificate as herein provided.” 

Among other places in which employment is prohibited by the pro- 
visions of section 1 so referred to is “any manufacturing establishment or 
workshop,” which would include the employment in which the decedent 
was engaged at the time of his death. It is therefore argued that, even 
though the employment during the hours the schools were in session 
was illegal, without an age and schooling certificate, it was not illegal 
at the hour in question; for, although the schools of the city were in 
session November 14th, they had adjourned before 4:30, and that there- 
fore the decedent was not working “during the hours the public schools 
are in session.” But the contract of employment was an entirety, and 
required the decedent to work six days in a week during the whole day 
and while school was in session. The contract was therefore one pro- 
hibited by the law, and the fact that the decedent might have been legally 
employed after school hours on the day in question does not alter the 
fact that the contract of employment in question was illegal and in 
violation of the plain terms of the law. 


[2] Respondents, however, claim that in construing the child labor 
law the court should look to its purposes, and that, as the main purpose 
is to secure, the education of the child, that purpose had been fully ac- 
complished in the case of Frank T. Sharon by reason of the fact that he 
had entered a public night school on November 13th, and was intending 
to there continue his education. No consideration of the general pur- 
poses of the law would justify a departure from the plain provisions of 
the law, nor is it true that education was the main consideration entering 
into the child labor law. The compulsory school law (Stats. 1905, p. 
388, and its amendments, 1907, p. 95; 1911, p. 949; 1915, p. 762) provides 
for the attendance of all children between 8 and 15 years, with certain 
exceptions. The age and schooling certificate required by the child labor 
law is also required by the compulsory school law, but the main purpose 
of the child labor law is, as therein stated, to prohibit children under 
certain ages from engaging in certain forms of labor. Considerations 
of public health and safety enter in the general plan as well as matters 
of education. c 


[3, 4] The employment being illegal, the question remains as to 
whether the illegality was waived by express agreement or necessary im- 
plication at the time the policy was issued, or thereafter. Respondents 
rely upon the well-established rule that conditions in the policy of in- 
surance which would render it void ab initio, under facts known or 
readily ascertainable by the insurer, are waived by its issuance. But 
there are two insuperable obstacles to the application of that rule in this 
case: First, the policy was not void ab initio. It insured all employees 
legally employed, and upon the issuance of a proper age and schooling 
certificate would have at once attached to the employment in question, 
or would apply to any other employee taking the place of said employee. 
Second, the petitioner had no knowledge of the illegality of the em- 
ployment in question (even assuming that the knowledge of the solicitor 
of the insurance was the knowledge of the company), and had a right 
to assume that the contract of employment was legal. For the petitioner 
was entitled to indulge in the presumption that the employer was in- 
nocent of crime, at least until notice of some fact inconsistent with such 
innocence. Knowledge of the exact age of the boy would not be in- 
consistent with innocence, because it was lawfdl to employ such a boy if 
provided with proper proof of his age, viz., the age and schooling certi- 
ficate required by law. While it is true that fire insurance companies that 
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have issued policies without written application and without inquiry have 
been held chargeable with notice of facts: which might have been readily 
ascertained concerning the condition of the title to the property insured 
at the time of the issuance of the policy, and therefore to have waived 
conditions in the policy which would render the policy void by its terms, 
upon the facts, no case has been found that goes so far as to require the 
insurance company to ignore the presumption of innocence of crime. 

[5] It is urged by respondents that the insurance in question was 
oral, and that, as it applied specifically to the employee it was binding. 
The utmost that can be said of the verbal agreement, ignoring all ques- 
tions as to the authority of the agent, which may well be doubted (Shar- 
man v. Continental Ins. Co. 167 Cal. 124, 138 Pac. 708, 52 L. R. A. [N. 
S.] 670), is that it was an agreement to insure or to issue insurance 
upon the usual terms contained in the company’s policies. As was said 
concerning an agreement to insure by the Supreme Court of the United 
States, Eames v. Home Ins. Co., 94 U. S. 621, 629 (24 L. Ed. 298): 

“Tt will be presumed that they contemplate such form of policy con- 
taining such conditions and limitations as are usual in such cases, or have 
been used before between the parties. This is the sense and reason of the 
thing, and any contrary requirement should be expressly notified to the 
party to to be affected by it.” 

he contention, therefore, that the insurance in question was oral, 
and therefore did not contain the clause confining liability to legal con- 
tracts, cannot be sustained. 

[6] There is no significance in the issuance of the policy after the 
death of the employee, and the cases of fire insurance in which such is- 
suance after a loss have been held to waive certain conditions do not 
apply to this character of insurance, where the policy is a continuing 
liability even after an accident, nor, for the same reason, does the ac- 
ceptance or retention of the premium under the circumstances operate as 
a waiver. 

On the whole, therefore, the contract of employment, in violation of 
the child labor law, was illegal, and not included in the policy of in- 
surance (Mt. Vernon Co. v. Frankfort Co., 111 Md. 561, 75 Atl. 105, 134 
Am. St. Rep. 636), and, there being no waiver or estoppel, the petitioner is 
not liable under the policy for the accident in question. 

The award against the petitioner and the order substituting it for 
the employers are annulled. 

We concur: Angellotti, C. J.; Melvin, J.; Shaw, J. Lennon, J. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BOSTON ELEVATED RY. CO. 
v. 


MARYLAND CASUALTY CO.* 


1. INSURANCE—NOTICE TO INSURER—CONDITION PRECE- 
DENT TO ACTION. 


Where contract between elevated railway and casualty company re- 
quired immediate written gotice to latter of any accident, and giving of 


* Decision rendered, Feb. 27, 1919. 122 N. E. Rep. 196. 
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such notice was a condition precedent to recovery by railway, when in- 
vestigator reported passenger was claiming she was injured by negligence 
of its workman, it was then its duty at once to give written notice to 
protect its rights. 


(For other cases, see Insurance, Dec. Dig..§ 612[2].) 


2. INSURANCE—INDEMNITY INSURANCE—“IMMEDIATE NO- 
TICE” 


Where elevated railway’ $ passenger was injured February | 8th, notice 
to railway’s accident insurer given November 12th, was not “immediate 
notice,” as required by policy, where railway for ‘months before notice 
was given knew passenger's claim would bring her case within policy. 


(For other cases, see Insurance, Dec. Dig. § 539[3].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Immediate Notice.) 


3. INSURANCE—INDEMNITY INSURANCE—WAIVER OF RE- 
QUIREMENT OF IMMEDIATE NOTICE. 


Accident insurer of elevated railway, through manager of its local 
branch, in conversations with attorney who represented railway, held not 
to have waived terms of accident policy requiring railway to give im- 
mediate notice of any accident, or there can be no waiver of a right, 
unless it was known and it was intended to surrender it. 


(For other cases, see Insurance, Dec. Dig. § 555.) 


Exceptions from Superior Court, Suffolk County; Patrick J. Keating, 
Judge. 

Action by the Boston Elevated Railway Company against the Mary- 
land Casualty Company. Verdict for plaintiff, and defendant excepts. 
Exceptions sustained. 


Pinanski & Morris and George E. Morris, all of Boston, for plaintiff. 
Edward I. Taylor, of Boston, for defendant. 


CarrotL, J. The defendant insured the plaintiff against loss from 
liability imposed by law upon the plaintiff “for damages on account of 
bodily injuries” suffered by any person “not employed by the assured, 
while at or about the work of the assured and during the prosecution of 
such work.” One Georgia Reed was injured on February 8, 1912, and. 
recovered a verdict against the plaintiff. In this action the plaintiff ‘seeks 
to recover the amount of an execution it was compelled to pay her, to- 
gether with the amount expended by he plaintiff in the preparation and 
defense of the action. It was conceded that there was evidence from 
which the jury might infer “that the operation out of which the injuries 
to Georgia Reed,” hereinafter called the passenger, resulted, “was an 
operation covered by the terms of the policy.” The material questions 
raised by this bill of exceptions are: 

First. Was there any evidence for the jury that the plaintiff gave 
to the defendant immediate written notice of the accident, according to 
the terms of the policy 

Second. Was there any evidence for the jury that the defendant 
company waived the provisions of the policy requiring immediate notice 
of the accident? 

The policy provided that immediate written notice of any accident 
must be forwarded to the home office of the company or its authorized 
representative. Written notice of the accident was not given to the 
defendant by the plaintiff until November 12, 1912, the plaintiff’s con- 
tention being that while its employees were at ‘work ‘where the passenger 
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was injured and at once reported the occurrence to the plaintiff, the facts 
reported did not bring the passenger's case within the terms of the policy 
and it did not know until November 8, 1912, that she claimed her injuries 
resulted from the negligence of the plaintiff's workmen who were making 
repairs at the Sullivan Square terminal where she was injured. 

Assuming that the plaintiff acted with due diligence in investigating 
the claim of the passenger and that at the time of the accident it had no 
means of knowing she was injured by the negligence of its employees, or 
that she wouuld make this claim, and acting on the reports received, the 
plaintiff was justified in supposing she was injured by fallng against a 
permanent part of the elevated structure and the accident was not within 
the terms of the policy. There was evidence, however, from one of its 
investigators that he knew the plaintiff claimed to have been injured by the 
negligence of the plaintiff’s workmen several months before the written 
notice was given. This investigator called on the passenger either in 
February or March, 1912, and the claim was then made by her that it 
“was a piece of carelessness to have two men working on pipes and leave 
them in such a condition as people would fall over them,” and she in- 
formed the investigator at this interview that she fell over these pipes. 
. His report came to the attention of the claims attorney. When this 
report was made, although contrary to the facts previously reported by 
the plaintiff's witnesses, the plaintiff knew that the passenger was claim- 
ing to have been injured in such a way as to impose liability upon the 
insurance company, under the terms of the policy. . 

[1] The contract between the parties was clear and explicit. It 
required immediate written notice of any accident and the giving of this 
notice was a condition precedent to recovery. When the investigator 
made his report the plaintiff knew that the passenger was claiming she 
was injured by the negligence of the plaintiff's workmen, it was then its 
duty at once to give the written notice, in order to protect its rights 
against the defendant. Hatch v U. S. Casualty Co., 197 Mass. 101, 103, 
83 N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep. 332, 14 Ann. Cas. 
290; National Construction Co. v.Travelers’ Insurance Co., 176 Mass. 121, 
122, 57 N. E. 350; McCarthy v. Rendle, 230 Mass. 35, 39, 119 N. E. 188. 

In addition to this the passenger alleged in her declaration which was 
filed in court in April, 1912, that while proceeding through Sullivan 
Square terminal she “tripped and fell over a large box which had become 
detached from the wall and was lying in the middle of the floor.” The 
plaintiff also knew from the report of one of its workmen who was 
present when the passenger was injured, that he was at the time moving 
a wooden box on the platform, which had been taken from an iron column. 
In its interrogatories to the passenger, filed in September, 1912, it asked 
for information as to how far from the wall the detached box was lying, 
and in her answer to these interrogatories, which answer was filed in 
October, she described the size, shape and material of the box and stated 
it ‘was about two feet away from the wall and struck her below the knee. 
In her substitute declaration filed in October, she alleged by the “negli- 
gence of the defendant’s servant or agent she was caused to fall by being 
struck by a large box which had become detached from the wall.” This 
declaration came to the attention of the attorney for the plaintiff, between 
October 7 and November 1. 

[2] Without reviewing all the evidence in detail, it shows very clearly 
that for months before the written notice was given the defendant insurance 
company, the plaintiff knew that the passenger’s claim would bring her 
case within the terms of the policy. The plaintiff failed to comply with 
its terms. It practically gave up its right to hold the defendant, and the 
notice of November 12, 1912, was not an immediate notice as required 
by the contract of the parties. 


[3] The plaintiff contends that the insurer waived the condition of 
the policy requiring immediate notice, To support this contention it 
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relies on the evidence of Frederick M. Ives, the attorney who represented 
the defendant in the case of Reed v. Boston Elevated Railway. He testi- 
fied to a conversation with Mr. M. O. Garner, the manager of the Boston 
branch of the defendant’s company, at some time between November 23, 
1912, and January 10, 1913, while the case was on the short list. Garner 
was asked why he did not come in and defend, he replied the insurance 
company was not liable for the accident and it did not happen in a way 
to bring it under the policy, to which the witness replied that the policy 
required the insurance company to defend these suits, even if groundless. 
The witness also testified that he again met Garner on February 4, 1913, 
after the trial of the Reed case, when Garner said “that the company had 
five thousand dollars with which to fight the case against the Maryland 
Casualty "Company and it was worth five thousand dollars to know if 
they were liable in a case such as that was.” Garner was asked what the 
defense was, and he said “he had suggested to the Elevated Railway 
Company before the trial of the case of Miss Reed, that the railway 
settle the Reed case as cheaply as they could and then try out with the 
Maryland Casualty Company the question of their liability,’ to which 
Mr. Ives replied the proposition was absurd. Mr. Garner further stated 
that inasmuch as the witness for the Boston Elevated stated that Miss 
Reed “tripped over this box this coping while it was in the position where 
it was meant to be,” that the insurance company was not liabie. Subject 
to the defendant’s exception, the witness was allowed to testify that 
during the whole conversation Mr. Garner never mentioned that the 
notice was improper or that there was any defect in it. 

There can be no waiver of a right unless the right is known and it 
was intended to surrender it. National Construction Co. v. Travelers’ 
Insurance Co., supra; Rooney v. Maryland Casualty Co., 184 Mass. 26, 67 
N. E. 882. Even if Mr. Garner as general manager of its Boston office, 
had authority, which we do not decide, to waive the condition of the 
policy requiring immediate notice, it is not shown that he agreed or 
consented to such waiver. There is some evidence that a representative 
of Mr. Garner’s office talked with the plaintiff’s chief investigator after 
the notice of November 12 was sent to the defendant. Even if this 
evidence were sufficient to show when Garner talked with Ives he knew 
that no notice had been sent to the home office and that the plaintiff was 
ignorant of the passenger’s contention until a day or so before the notice 
of November 12 was sent, there is nothing in the evidence from which it 
can be fairly inferred that he intended to waive the terms of the policy. 
Ives was employed by the Elevated Railway Company to defend the case 
brought against it by the passenger. He was not the general attorney of 
the company and is not shown to represent the plaintiff in matters re- 
lating to its insurance with the defendant. The conversation did not 
take place under such circumstances as to disclose an intention to waive 
the defendant’s rights and Garner’s remarks were not made for the purpose 
of surrendering any right the defendant had to successfully contest the 
claim of the plaintiff. What was said at the time was not said for the 
purpose of influencing the conduct of the plaintiff and it could not in- 
fluence its conduct. It had already forfeited its right to rely on the policy 
by its failure to comply with the condition precedent. As was said in 
McCord v. Masonic Casualty Co., 201 Mass. 473, 476, 88 N. E. 6, 7: 

“This is not a case where the plaintiff has been induced to forego 
doing something which he might have done had he not been lulled into 
a false belief that nothing more was necessary. It is not like the case of 
a defect of form in a notice where the time for giving notice has not 
expired.” 

In neither of the conversations is there any evidence to show that 
Garner intended to waive the terms of the policy and relinquish the de- 
fendant’s right to rely on its provisions. 

Exceptions sustained. . 
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STATE ex ret, UNITED STATES FIDELITY & GUARANTY CO. 
v. HARTY, SupERINTENDENT OF INSURANCE.* 


(Supreme Court of Missouri, in Bank.) 


9. INSURANCE—SUPERINTENDENT OF INSURANCE—REVOCA- 

TION OF LICENSE. 

The power given the Superintendent of Insurance by Rev. St. 1909, 
§ 7078, to revoke licenses of foreign insurance corporations, is in its nature 
judicial. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


10. INSURANCE—REVOCATION OF LICENSES—GROUNDS. 
The Superintendent of Insurance cannot, under Rev. St. 1909, § 7078, 


revoke the license of foreign insurance corporation unless it is unsound 
financially, its refusal to pay specific claims until adjudicated by the 
courts not being ground for revocation. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Blair, J., dissenting; Bon@ C. J., and Faris, J., dissenting in part. 


Prohibition by the State of Missouri, on the relation of the United 
States Fidelity & Guaranty Company, to prevent Alfred L. Harty, Super- 
intendent of Insurance, from revoking the license of the relator. Pre- 
liminary rule made final. 


Joseph A. Wright, Atty. Gen., and John T. Gose, Asst. Atty. Gen. 


(Charles G. Revellee, of Jefferson City, of counsel), for respondent. 


Watker, J. Prohibition to prevent respondent, the Superintendent of 
the Insurance Department, from revoking the license of relator, the Fidel- 
ity & Guaranty Company, to do business in this state, unless it complies 
with an order made by respondent requiring it to pay certain disputed 
amounts alleged in said order to be due by it to the International Insur- 
ance Company. 

[1] We are not concerned with whatever merit may inhere in the 
claims of the International Insurance Company against relator further 
than the facts in regard to same, as disclosed by the pleadings, may prove 
illustrative of the power of the respondent to enter and enforce the order 
herein complained of. State ex rel. Am. B. Ins. Co. v. McQuillin, 260 
Mo. loc. cit. 173, 168 S. W. 924; Willow Spgs. Co. v. Mt. Grove, etc., 
Co., 197 S. W. (App.) 916. This order was based upon a complaint filed 
by the International Insurance Company with the respondent, as Superin- 
tendent of Insurance, to compel the relator to pay what are alleged to be 
just and past-due claims arising out of a contract between the insurance 
company and relator, aggregating the sum of $25,000, which the latter 
upon demand had refused to pay. The pertinent portions of this com- 
plaint are as follows: 

After formal allegations as to the corporate capacity of complainant 
and its authority to do business in this state as an insurance company, 
as well as that of the relator as a fidelity and casualty company, it is al- 
leged that complainant deposited in a certain bank cash aggregating $25,- 
000 for the times therein stated; that a contract for the payment when due 
of said sums, aggregating said amount, was made between the Interna- 
tional Insurance Company and the bank, and that relator obligated itself, 


~* Decision rendered, Jan. 25, 1919. 208 S. W. Rep. 835. 
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as by law it was authorized to do, as fidelity and guaranty company, to 
secure the payment of same; that after said deposits were made, and be- 
fore any part of same was withdrawn, and while said contract was in full 
force and effect, said bank wherein said deposits had been made became 
insolvent and was placed in charge of the State Baking Department 
for liquidation; that default has been made in the payment of the sums 
there deposited, the payment of which was guaranteed by relator; that 
notice of such default has been given to relator, and that complainant 
has’ in all other respects complied with the terms of the contract under 
which said deposits were made and upon which relator became a guar- 
antor; that it became ‘the duty of relator upon such default to pay to 
complainant the amounts of said deposits; that demand therefor has been 
made upon relator, which has wrongfully refused to comply therewith 
or to perform any part of its obligations under said contract. 

The jurisdiction of the respondent is sought to be invoked by the In- 
ternational Insurance Company in this behalf in the following language: 

“Complainant further states and offers to show that the course of said 
United States Fidelity & Guaranty Company in relation to the above de- 
posits and the above contracts and obligations is of such a character, 
and its repudiation of its aforesaid numerous obligations so flagrant, 
wrongful, and unwarranted, as to make further operations on its part in 
the state of Missouri hazardous to the public.” 

To this the ‘complainant appends the following prayer: 

“Wherefore complainant prays that said United States Fidelity & 
Guaranty Company be notified of this complaint, and that the Superinten- 
dent of the Insurance Department fix and designate a time and place 
where it will hear complainant in support and establishment of the above 
charges, and that after such hearing and investigation the said Superinten- 
dent of the Insurance Department make an order directing said United 
States Fidelity & Guaranty Company to meet and discharge its above obli- 
gations, and that failing to do so within ten (10) days thereafter the li- 
cense and authority of said United States Fidelity & Guaranty Company 
to transact business in the state of Missouri be revoked.” 

Upon the filling of this complaint a hearing thereon was ordered by 
the respondent on May 28, 1918. On this date relator, appearirig only for 
the purpose of challenging the jurisdiction of the respondent to entertain 
the complaint and excute the order therein prayed for, filed a motion to 
dismiss the proceeding. Summarized, this motion is as follows: That 
the allegations of the complaint are insufficient to bring the relator within 
the purview of the regulative power of article 7, c. 61, Rev. St. 1909, 
defining the duties and prescribing the powers of the Superintendent of 
Insurance; that there is an absence of any averment in said complaint 
that the relator is insolvent, or in an unsound financial condition, or that 
it has failed in any particular to comply with the state law regulatory 
of companies of this character; that, on the contrary, it is not only sol- 
vent, and its capital stock in no wise impaired, but it has a large cash 
surplus; that the purpose is, and effect of said complaint, if granted, 
will be, to enforce the payment of the International Insurance Company’s 
claims against the relator, the Fidelity & Guaranty Company, without a 
judicial determination of same, and thereby deprive the courts of their 
legitimate and exclusive constitutional and statutory jurisdiction in the 
matter here involved; that the Insurance Department has no judicial 
power, and in its attempted exercise of same it seeks to deprive the re- 
lator of its property without due process of law. 

The Superintendent of Insurance overruled this motion to dismiss; 
whereupon the Fidelity & Casualty Company applied to this court for a 
preliminary rule of prohibition herein. The petition therefor avers the 
corporate capacity of relator; its compliance with the law authorizing it 
to do business in this state; that it has filed with the Insurance Depart- 
ment a verified statement of its assets and liabilities, showing its solvent 
and unimpaired condition; that same is true; that the financial strength 
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of relator as therein disclosed is equal, if not greater, at the present time 
than when said statement was made; and that said condition is not ques- 
tioned or denied either by complainant or respondent. Then follows a 
summary of said financial statement, which is incorporated into and made 
a part of said petition, and a copy of the complaint heretofore filed with 
the Insurance Department by said International Insurance Company, and 
relator’s motion to dismiss same, the substance of which has been stated. 

The petition further alleges that on July 9, 1918, the relator submitted 
to respondent a written offer, set out therein, that in view of the suit 
brought by the International Insurance Company against the relator in 
the circuit court of the city of St. Louis, involving the same issue as the 
subject-matter of the controversy herein, relator, not as an admission 
of liability, but as evidence of good faith, would deposit the sum of $35,- 
000 in the Boatmen’s Bank of the City of St. Louis, to be held in trust by 
said bank as a guaranty of its ability to.respond to amy judgment ren- 
dered in said court in favor of said insurance company and against re- 
lator, such deposit to be made within five days after the receipt of respon- 
dent’s approval of same; that respondent has ignored said offer; that re- 
spondent has threatened and is now about to revoke relator’s right to do 
business in this state unless it pays, without a judicial determination, the 
alleged claims ‘of the International Insurance Company against relator, 
thereby precluding the latter from making any defense it may have thereto 
in a court of competent jurisdiction; that, in the absence of the issuance 
of this writ, relator is without remedy. 

Further pleading, relator denies the jurisdiction of respondent either 
under sections 7079 or 7069, Rev. St. 1909, in relation to the powers au- 
thorized to be exercised by respondent over insurance companies, specfiic 
averments in regard thereto being that no ground authorized by statute 
is stated in said complaint to authorize respondent’s action’ herein; that 
the exercise of such power will deprive the courts of their jurisdiction 
conferred by the Constitution, and, so far as respondent is concerned, 
such power is prohibited by exclusion under article 3, Const. Mo.; that 
the Legislature by section 7068, Rev. St. 1909, has provided a complete 
and adequate remedy against relator in the event of its vexatious refusal 
to pay any just claim; that neither under the state nor national Consti- 
tutions (citing same) can relator be deprived of its property in the manner 
herein attempted: that no statutory authority exists for same, and, if 
respondent proceeds as he now threatens to do, that no appeal, writ of er- 
ror, or other means of review or redress remains for relator; that the 
attempted power threatened by respondent will work irreparable damage 
to relator’s reputation, standing, and business; and that no relief is avail- 
able except through the intervention of the Supreme Court, by its writ 
of prohibition, which power relator invokes. 

Wherefore relator, being otherwise remediless, prays the court to is- 
sue its said writ herein to prevent respondent from the further hearing of 
said complaint of the International Insurance Company and from revok- 
ing relator’s license upon the evidence submitted; that respondent’s order 
overruling relator’s motion be set aside and for naught held; that he be 
prohibited by the final order of this court from further proceedings here- 
in; and for other and proper relief. 

Upon the fiiling of relator’s petiton this court issued its preliminary 
rule herein. Thereto the respondent made return, the material portions 
of which are as follows: That respondent is not a judicial officer, and 
is not attempting to exercise or enforce the functions or powers of a 
court; that he has no knowledge as to the correctness of relator’s state- 
ment as to its financial condition; he admits that the International In- 
surance Company filed in his department the complaint against relator; 
that May 28, 1918, was designated by him, after notice, for the hearing 
of same; that on said day relator appeared ‘and filed its motion to dismiss 
the insurance company’s complaint; that it was respondent’s intention, 
unless prohibited by this eourt, to investigate the merits of said com- 
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plaint, and thereafter to make such orders in the premises as to him might 
seem right and just under the law; that he is charged officially with a 
general supervision over all companies of the character of relator operat- 
ing under the laws of this state, with the consequent power of suspending 
or revoking their right to do business when he has reasonable cause to 
suspect that the further continuance of any such companies in business 
is hazardous to the public or those holding policies in same; that he 
proposes to inquire into and investigate the merits of the complaint 
referred to, and the general financial condition, business, methods, manage- 
ment, and affairs of relator, to the end that he may ascertain and deter- 
mine whether there is reasonable cause to suspect that the further opera- 
tions and transactions on the part of relator will be hazardous and un- 
safe to those holding policies therein; that, if he so finds, he proposes 
and intends, unless prohihited. by this court, to suspend or revoke the 
license of relator; that it is not his intention to order the payment of the 
claims of the International Insurance Company or any other company, 
but that said complaint has brought to his attention a knowledge of the 
flagrant and wrongful repudiation of its obligations by relator so unwar- 
ranted as to make its further operations in this state hazardous to the 
public; that unless prohibited, if the conduct of relator is shown upon 
an investigation to be such as alleged in said complaint, the further opera- 
tions on the part of relator in this state will be hazardous to the public 
or those holding policies in relator, and he proposes to suspend or re- 
voke its license and deny it the further right to transact business in this 
state. Wherefore he prays, etc., that the writ may be denied and the pre- 
liminary rule dismissed. 


To this relator filed a general demurrer, alleging that respondent’s 
return did not state facts sufficient to constitute a defense to relator’s pe- 
tition. 

[2-6] I. This demurrer is in the nature of a motion for a judgment 
on the pleadings. Its effect is to admit all facts properly pleaded in the 
return. To such facts we will look in determining the propriety of the 
issuance of the final writ, unless the tenor of the return is such as to au- 
thorize its construction as a demurrer. State ex rel. Warde v. McQuil- 
lin, 262 Mo. lo¢. cit. 260, 171 S. W. 72; State ex rel. Boyer v. Huck, 260, 
Mo. 140, 168 S. W. 762; State ex rel. Am. P. & Chem. Co. v. Shields, 
237 Mo. loc. cit. 333, 141 S. W. 585; Wand v. Ryan, 166 Mo. 646, 65 S. 
W. 1025. Thus limited, statements of fact must be distinguished from 
conclusions of law based on such facts, to which the admissive force of 
a demurrer has no application. State ex rel. McCaffery v. Aloe, 152 Mo. 
466, 54 S. W. 494, 47 L. R. A. 393. To illustrate, the averment that the 
respondent is not a judicial officer, and is not threatening to exercise 
judicial powers. is, so far as the averment itself is concerned, a mere 
legal conclusions. In pleading the authority of a public officer to do or 
not to do certain acts, the same rule is applicable in regard to the necessity 
of a statement of the facts as in other cases. Old Wayne Mut Life Ass’n 
v. Flynn, 31 Ind. App. 473, 68 N. E. 327; Hintrager v. Richter, 85 Iowa, 
222, 52 N. W. 188; Goodhue v. Daniels, 54 Iowa, 19, 6 N. W. 129; Smith 
v. Kaufman, 3 Okl. 568, 41 Pac. 722; Millican v. McNeil, 92 Tex. 400, 
49 S. W. 219. In harmony with this rule, applicable in reason to offi- 
cers as well as other acting individually, is the well-recognized require- 
ment that an allegation of duty in terms is likewise a mere legal con- 
clusion, and that the facts showing the existence of the duty should be 
alleged. McPeak v. Railroad, 128 Mo. loc. cit. 636, 30 S. W. 170; Schueler 
v. Mueller, 193 Ill. 402, 61 N. E. 1044; Baker v. Louisville Terminal, 106 
Tenn. 490, 61 S. W. 1029, 53 L. R. A. 474; Pittsburgh, etc., R. R. v. Peck, 
165 Ind. loc. cit. 540, 76 N. E. 163. This rule is especially applicable 
to general allegations as to duties created by statute which are held not 
to be statements of fact, but conclusions of law. Rauh v, Brd. Com’rs, 
66 How. Prac. (N. Y.) 368; Walsh v. Trustee, etc., 96 N. Y. 538; Hump- 





504 Insurance law Journal, Vol. 53. [May, 1919. 


ton v. Unterkircher. 97 Iowa, 509, 66 N. W.'776; McGuinness v. Allison, 
etc., 46 Misc. Rep. 8, 93 N. Y. Supp. 267, 111 App. Div. 926, 97 N. Y. 
Supp. 1141. This class of cases is clearly distinguishable from those 
against officers for failure to perform duties required by statute, on the 
ground that courts will take judicial notice of the law imposing the 
duties. Burns v. Moragus, 128 Ala. 493, 29 South. 460, is of this type. 
Where, however, as in the instant case, the burden of the action is the 
usurpation of judicial power, no basis can exist for such notice, and the 
only responsive pleading founded on the facts is a specific averment of 
the existence of the denial power. Further than the general nature of 
respondent's averment as to his official character, it may be said, when 
taken in connection with subsequent allegations as to the powers and du- 
ties of a demurrer as well as a return to relator’s petition. This manner 
of pleading, which in effect demurs to and answers the same subject- 
matter at the same time, is, notwithstanding the liberal provisions of our 
statute (section 1802, R. S. 1909), not to be commended. State ex rel. 
McEntee v. Bright, 224 Mo; 514 123 S. W. 1057, 135 Am. St. Rep. 552, 
20 Ann. Cas. 955. However, to the end there may not be a denial of sub- 
stantial justice due to the strict application of this rule of pleading to 
a case of the character here under review, we will, as authorized under 
our holdings in State ex rel. Fenn v. McQuillin, 256 Mo. 693, 165 S. W. 
713, and State ex rel. Conors v. Shelton, 238 Mo. 281, 142 S. W. 417, 
consider the case as one demurrer of the respondent assailing the petition 
as for a failure to state a cause of action. Otherwise, the return must 
be held as formless and futile, of effect. 

[7, 8] II. Out of this conclusion arises the inquiry as to the amena- 
bility of an officer of the character of respondent to the restrictive pro- 
visions of prohibition. This writ is most tersely defined as that process 
by which a superior court prevents an inferior from exercising a jurisdic- 
tion with which it has not been vested by law (State v. Weston Co. Dist. 
Co. 5 Wyo. loc. cit. 232, 39 Pac. 749); or, even with fewer words and 
more comprehensive in meaning, it is defined as a remedy provided by 
the common law to prevent the encroachment of jurisdiction (Hudson 
v. Judge Detroit Sup. Ct., 42 Mich. loc. cit. 248, 3 N. W. 850, 913). That 
usually luminous. commentator on the English law defines it rather ver- 
bosely as a writ “directed to a judge and parties of a suit in an inferior 
court, commanding them to cease from the prosecution thereof, upon 
suggestion either the cause originally, or some collateral matter arising 
therein, does not belong to that jurisdiction, but to the cognizance of some 
other court.” 3 Bl. Com. 112. Bouvier, Rapalje, Wharton, and other 
lexicographers have adopted substantially Blackstone’s definition. In the 
adjudicated cases in various jurisdiction are found similar definitions. 
Their variance is due more to words than substance. Despite the fact that 
the general terms of these definitions appear to limit the proceeding to 
inferior judicial tribunals, the facts in numerous cases, in our own and 
other courts, show that the power of the writ has frequently been 
exercised, when not directed against a court, to prevent the usurpation of 
judicial power. For example, cases are not infrequent in this jurisdic- 
tion in which the writ has been invoked to prevent county courts from 
proceeding in excess of their prescribed powers. State ex rel. Ellis v. 
Elkin, 130 Mo. 90, 30 S. W. 333, 31 S. W. 1037; Hockaway v. Newson, 48 
Mo. 196; State ex rel. v. Clark County, 41 Mo. loc. cit. 50; Howard v. 
Pierce, 38 Mo. 296; Tetherow v. Grundy County Ct., 9 Mo. loc. cit. 121. 
These bodies, while recognized ih designating them in the Constitution 
and the statutes as courts, possess few of the attributes of judicial tri- 
bunals. Their functions and powers are generally administrative, and 
their appellation as courts is technically a misnomer. They are more in 
the nature of commissioners or‘supervisors of the affairs of counties. 
Thus constituted, their appellation, or the fact that in certain instances 
they may act judicially, affords no reason for their supervision by pro- 
hibition. Such control, when exercised over them by a superior court, 

- 
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must find for its sufficient reason an atempted usurpation of judicial power, 
the prevention of which is the peculiar province of prohibition. Nor is 
the preventive power of the writ limited to the supervision of county 
courts, but may, where the action sought to be prohibited is judicial in 
its nature, be exercised against public officers. In State ex rel. R. Co. 
v. Johnston, 234 Mo. 338, 137 S. W. 595, it was sought to prohibit a 
designated act of the Secertary of State. The right to the writ was not 
questioned on account of the lack of judicial character of that official, 
but because of the ministerial nature of the act. The court in thus ruling 
said that the writ was only amenable against the Secretary of State in 
cases where he assumes to exercise a judicial function. In Kalbfell v. 
Wood, 193 Mo. 675, 92 S. W. 230, we held that a certain act of election 
commissioners would not be prohibited, not because these were not judi- 
cial officers, but because the act sought to be prevented was not in itself 
judicial. A like ruling, based on the same reason, is found in Casby v. 
Thompson, 42 M. 133, which was a proceeding against the State Auditor. 
These cases authorized the conclusion that the nature of the act, as we 
said in State ex rel. v. Goodier, 195 Mo., 551, 93 S. W. 928, and State 
ex rel. v. Elkin, 130 Mo. 90, 30 S. W. 333, 31 S. W. 1037, and not the 
general character of court or person proceeded against, determines. the 
propriety of the proceeding. It is so held elesewhere. Conn. River R. 
R. v. County Com’rs, 127 Mass. 50, 34 Am. Rep. 338; People v. Burdett, 
1959 Ill. App. 255; A. T. & S, F. Ry. v. Corp. Com. (Okl.) 170 Pac. 1156; 
State v. Brd. Ed., 19 Wash. 8, 52 Pac. 317, 40 L. R. A. 317, 67 Am. St. 
Rep. 706; State v. Comsnrs. Roads, 1 Mill, Const. (S. C.) 55, 12 ‘Am. Dec. 
596, and notes; Eikhoff v. Charter Com., 176 Mich. 535, 142 N. W. 746. 
The Supreme Court of South Carolina, in State ex rel. Hamer v. Stack- 
house, 14 S. C. loc. cit. 427, thus crystalizes the rule as to the propriety 
of the writ, when invoked against other than a purely judicial officer or 
a court: “Nor has it [prohibition] been confined entirely to inferior 
judicial tribunals, as seemed first to be intended; on the contrary, it has 
been extended to other functionaries, officials, and persons charged with 
the performance of a duty not * * * strongly marked with a judicial 
character.” This construction is authorized by our statute (section 2622, 
Rev. St. 1909), which provides that “the remedy afforded by the writ of 
prohibition shall be granted to prevent usurpation of judicial power, and 
in all cases where the same is now applicable according to the principles 
of law.” The analogous reasoning afforded by the foregoing cases sustains 
the conclusion that under a proper state of facts, construed in the light 
of the statute creating the office and defining the powers of respondent, he 
may be held amenable to prohibition. 


[9] III. Respondent is sought to be restrained from revoking the 
license of relator to do business in this state. This power, under a proper 
state of facts, is recognized by statute (section 7078, Rev. St. 1909), and 
is in its nature judicial. This is true whether construed in the light 
of one of our earliest cases (State to Use v. Fry, 4 Mo. loc. cit. 121), 
defining judicial power as that whereby justice is administered according 
to the right of those concerned; or under the more general definition, as 
that authority vested in a court, officer, or person to hear or determine 
when the rights of persons or property or the propriety of doing an act 
is the matter to be determined (Merlette v. State, 100 Ala. loc. cit. 44, 14 
South. 562; Grider v. Talley, 77 Ala. loc. cit. 424, 54 Am. Rep. 65) ; or, as 
more particularly applicable to the matter at issue, as the power conferred 
upon a public officer involving the exercise of judgment and discretion 
in the determination of questions of right affecting the interest of persons 
or property as distinguished from ministerial power (23 Cyc. p. 620. and 
cases). The right threatened by respondent to be affected was one ac- 
quired and enjoyed in conformity with the law, and its abrogation re- 
quired not only a hearing upon the facts, but the exercise of discretion 
and judgment on the part of the respondent in its determination. Clothed 
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with these characteristics, the proposed act must, therefore, be construed 
as judicial in its nature. 

[10, 11] IV. Thus classified, it remains to be determined whether the 
refusal of the relator to pay the claims of the insurance company, until 
adjudicated by the courts, constituted such cause, within the meaning 
of the statute (section 7078), as to authorize the respondent to resort 
to his contemplated action to deprive the relator of its license. That such 
was his purpose is alleged in relator’s petition, the affirmative allegations 
of which are admitted by the return thereto. This we have held to have 
the effect of a demurrer, or, if not so construed, this purpose is admitted 
by the statement in the return, that if the facts disclose that the claims 
have not been paid the conduct of the relator in that behalf will be con- 
strued as hazardous to the public and its policy holders. 

The relation to the public of companies subject to supervision by the 
Superintendent of Insurance, under section 7078, is primarily of a pecun- 
iary nature. While much latitude is given the Superintendent in deter- 
mining the extent and character of the information upon which he will 
be authorized to proceed in a given case, it must, at least, be of such a 
nature as to indicate that the company to be supervised is unsound finan- 
cially. Further than this the law does not concern itself. If a company 
is a going concern in the sense that it possesses financial ability to 
transact its busines as authorized by law, then it is not contemplated that 
it shall be subjected to official espionage, because the conduct of its affairs 
cannot reasonably be construed to be either hazardous to the public gen- 
erally or its policy holders particularly. 

n the case at bar there was not only an absence of any showing of 
insolvency or impaired financial condition, but there was affirmative evi- 
dence to the contrary. Such a state of facts does not authorize the exer- 
cise of the power of supervision. A company’s failure, through financial 
inability, to meet its obligations may constitute a basis for supervision; 
but neither the letter nor the spirit of the law lends color to the exercise 
of his power where, as here, there is no evidence of inability, but a denial 
of liability, to pay the claims in question. The determination of this 
matter may well be left to the courts, where the law has placed it. 

It is not only reasonably inferable, but a legitimate conclusion from 
the facts, that if relator, upon notice of respondent's contemplated action, 
had paid the claims of the insurance company, other cause for supervision 
would not have been found to exist by respondent. Such a construction 
is not in accord with the purpose of the law, and if pursued, would result 
in the transformation of the insurance department into a collection 
agency. We are therefore of the opinion that there is such an usurpation 
of power evident on the part of the respondent as to authorize us in 
making our preliminary rule final. It is so ordered. 

Graves, Woodson, and Williams, JJ., concur. 

Bond, C. J., and Faris, J., concur in all except paragraph 3. 

Blair, J., dissents. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


JOSEPH GORDON, Inc., 
v. 


MASSACHUSETTS BONDING & INS. CO* 


INSURANCE—INDEMNITY INSURANCE—ESTOPPEL. 


Where casualty insurance company, with full knowledge that employee 
of assured claimed damages as result of kick of a horse known to be 
vicious by assured, assumed entire control of defense, depriving assured 
of control, and virtually forbidding assured from making settlement, 
it is estopped from claiming that it was not liable under the policy, which 
provided that it should not be liable for injuries caused by horses known 
by assured to be vicious. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from Trial Term, New York County. 

Action by Joseph Gordon, Incorporated, against the Massachusetts 
Bonding & Insurance Company. Judgment for defendant, and plaintiff 
appeals. Reversed, and new trial ordered. 


Argued before Clark, P. J., and Laughlin, Page, Shearn, and Merrell, 
J. 


Melvin G. Palliser, of New York City (Lynn W. Thompson, of New 
York City, of counsel), for appellant. ; 

Rosenthal & Heermance, of New York City (Clayton J. Heermance, 
of New York City, of counsel, and Harold L. Klein, of New York City, 
on the brief), for respondent. 


MeERRELL, J. The plaintiff is a domestic corporation engaged in the 
coal and trucking business. The defendant is a foreign corporation organ- 
ized under the laws of the state of Massachusetts, and is engaged in the 
liaiblity insurance business. 

On or about April 1, 1913, upon due consideration, the defendant 
issued a policy of insurance whereby it agreed to indemnify the plaintiff 
against loss from the liability imposed by law by reason of bodily injuries 
accidentally suffered by any person by means of horses or draft animals 
or vehicles belonging to the plaintiff. In carrying on its business the 
plaintiff employed several teams of horses and men to drive the same. 
On February 21, 1914, within the life of said policy, one Andrew Kelly, 
an employee of the plaintiff, suffered injuries, including a broken leg, 
as the result, as he claimed, from a kick of one of plaintiff’s truck horses. 
On the same date the plaintiff corporation, the assured under said policy, 
by letter addressed to Mr. D. A. W. Weight, manager of the insurance 
department of Slawson & Hobbs, the brokers who had obtained said 
policy from the defendant company, gave notice that their said driver 
had been that morning injured while driving a coal cart and had received 
a broken leg, and asked the brokers to report such injury to the defendant 
company. Shortly thereafter the said brokers by letter reported such 
accident to the defendant company, and asked the defendant to give the 


* Decision rendered, March 7, 1919. 174 N. Y. Supp. 844. 
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matter prompt attention. The day following said notification from the 
insurance brokers the defendant insurance company acknowledged receipt 
thereof, and stated in writing that the case seemed to warrant personal 
investigation, which it would receive in the regular way, and asked of the 
insurance brokers information as to any further notice brought to their 
attention concerning the accident. On March 26, 1914, the said insurance 
brokers again wrote the defendant company, inclosing a communication 
sent to the assured by the Legal Aid Society relative to the injuries re- 
ceived by said Kelly. In the inclosed communication from the attorney 
for the Legal Aid Society the assured was informed that the injured man 
claimed that without fault on his part he was kicked by a horse of the 
assured without having previously been informed of the dangerous nature 
of said animal. This letter from the brokers and its inclosure were re- 
ceived by the bonding company on March 27, 1914. 

On March 31, 1914, the defendant, by H. W. Dilg, manager of its 
casualty claim department, wrote the brokers acknowledging receipt of 
‘their letter and advising that the defendant had written to the Legal Aid 
Society telling them that they had been minsinformed regarding the 
alleged viciousness of the horse. On April 9, 1914, the manager of the 
defendant’s claim department on the letter head of the defendant wrote 
said brokers inclosing a carbon copy of a letter written to the assured, 
the plaintiff herein, on the same date with reference to the accident, and 
stating to the borkers that when the insurance company had made its 
original investigation of the accident they were informed that the horse 
which caused the injury was an old animal, never known to kick or bite, 
but that their later investigation showed, not only that the horse had 
been known to kick before, but that they had already received reports 
of injuries to other employees caused by the same horse, and that under 
breach of warranty of the policy the company would disclaim liability, 
as per carbon inclosed. In the letter to the assured of even date, April 
9, 1914, the company stated to the assured that they returned therewith 
the letter from the Legal Aid Society, calling attention to the fact that 
the horse which injured the employee was known to be vicious, as their 
record showed that he had kicked one or more persons, and according to 
the warranties of the policy that the assured had no vicious horse or draft 
animal within the knowledge of the assured, disclaiming all liability on 
the part of the company in handling the accident. Among the various 
so-called warranties under which the policy was issued it was provided 
that: 

“No vicious horse or draft animal is used, so far as the assured 
knows or is informed. No exceptions.” 


By such letter of April 9, 1914, the defendant bonding company ad- 
vised the plaintiff of its position in the matter; that, inasmuch as the 
injury to plaintiff's employee was from the kick of a vicious horse and 
known to be vicious, they would disclaim all liability under the policy. 
Immediately upon receipt of such letter the president of the assured, in 
company with Mr. Weight, of the insurance brokers’ concern, on April 
10, 1914, called at the office of the defendant company at Maiden lane and 
William street, New York City, and there had a conversation with Mr. 
Dilg, the manager of the defendant's casualty department, and who 
had written the several letters addressed to the brokers and to plaintiff. 
In the conversation which then took place the plaintiff’s president ex- 
pressed to Dilg great surprise at the position which the company was 
taking, and stated that the horse was never vicious, and that the company 
had never had any report of the horse being vicious, and that they 
could prove the contrary, and that the plaintiff would expect the insur- 
ance company to live up to its policy, and take care of the suit, and 
pay any damages that might accrue as the result thereof. To this the 
manager of defendant”s casualty department, after consulting their papers, 
stated that hey would take care of the suit and assume responsibility, if 
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any suit was brought. In the same connection the plaintiffs president 
stated to Dilg that it was not a very serious matter, and that the plain- 
tiff’s president was under the impression that he knew how to handle men 
of this character; that the claim could be settled probably for a very 
little money, and that Dilg replied that it would not be necessary for 
the plaintiff's president to give himself any further concern—that the 
company would handle the case in his interests. Following this conver- 
sation, and on April 13, 1914, Mr. Weight, of the insurance brokers, 
wrote the defendant referring to their letter of April 9th instant dis- 
claiming liability; that as their Mr. Dilg had informed plaintiff’s president 
and the writer on the 10th instant that it was the intention of the insur- 
ance company to assume the liability in the case, that the company im- 
mediately confirm the same in writing. On the day following, April 14, 
1914, A. E. Holmes, attorney for the defendant insurance company, wrote 
the said insurance brokerage firm upon the letter head of the defendant 
company the following letter: 
“T, J. Falvey, President. 
“Gaston, Snow & Saltonstall, Gen’] Counsel. 
“John T. Burnett, Sec’y and Treas. 
“Massachusetts Bonding and Insurance Company. 
“Emblem. ] 

“Fidelity and a Bonds, Liability, Automobile, Accident, Health, 

Plate Glass, Burglary and Theft Insurance. 

“Home Office, Boston, Massachusetts. 

“Casualty Claim Department, H. W. Dilg, Manager, 84 William Street. 


“Telephone 234 John. 
“New York, N. Y., April 14th, 1914. 
“In re Andrew Kelly, N. Y. 9310. 
“Joseph Gordon, Inc., Assured. 

‘Slawson & Hobbs, 162 W. 72d St., New York City—Gentlemen: We 
beg to acknowledge receipt of yours of April 13th, and pursuant to. per- 
sonal conversation had with Mr. Dilg to which you refer in said letter, 
we would say that we have assumed the liability in this case. 

“Yours, etc., 
“AEH/AMA. A. E. Holmes.” 

There is no question but that Holmes was the attorney for the de- 
fendant insurance company at that time, and had full authority to bind 
the company. In the subsequent litigation between Kelly and the assured, 
Holmes, as attorney for the insurance company, acted as attorney for 
the defendant and conducted the litigation. On some of the letter heads 
introduced in evidence the name of Holmes appears as attorney for the 
company. No other indication but that the company intended to assume 
liability in the case under its policy appears during the succeeding steps 
taken by the injured man to enforce his claim for damages. On June 
9, 1914, the insurance brokers wrote the defendant insurance company of 
the receipt of notice of claim theretofore received by the plaintiff cor- 
poration, which notice was signed by the injured man, and inclosed to 
the defendant company the original notice. In this notice the claimant 
set forth the cause of his injuries to be the kick of an unkind, vicious, 
and ugly horse, possessing a tendency to kick, and that the accident oc- 
curred through the negligence and want of care of the assured. On 
June 12, 1914, upon the letter head of the defendant bonding and insur- 
ance company, their lawyer, Holmes, wrote the insurance brokers, ac- 
knowledging receipt of their letter and the notice therein inclosed, and 
stated that the same was receiving their attention. Nothing further was 
heard of the matter prior to June 19, 1914, when the insurance brokers 
again wrote the defendant bonding and insurance company, referring to 
the claim against the assured, and inclosing therein a summons which 
had been served upon the assured by the attorney for Kelly, and asking 
that the matter be given prompt attention. Thereafter, pursuant to its 
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assumption of liability, the boding company undertook the defense of 
said action, and by its attorney, Holmes, appeared therein, and the com- 
plaint in the action commenced by the service of said summons was 
served upon said attorney, which complaint set forth the nature of the 
injuries sustained by plaintiff’s employee and the claim that such injuries 
were caused by the kick of a wild, ugly, untamed, and unkind horse, of 
whose propensities the plaintiff in this action had due knowledge. The 
answer to said complaint was prepared and signed by the attorney for 
the insurance company, Holmes, and verified by plaintiff's president. 


Thereafter a bill of particulars was obtained, setting forth more 
particularly the nature of the injuries to said driver, and a still further 
bill of particulars was served, stating that the injuries suffered were 
the result of a kick from an ugly, untamed, and unkind horse, which 
had on one former occasion injured another employee of the assured. 
The first bill of particulars was verified on January 22, 1915, and the 
second on April 5, 1915. On April 10, 1915, the manager of defendant’s 
casualty department wrote the plaintiff that the bill of particuluars had 
been received from the plaintiff in the employee’s action, wherein the 
said employee insisted that the horse was vicious and had exhibited such 
traits toward a man by the name of Alxander Sweeney, and stating 
further that the plaintiff would recall that the insurance company had 
agreed to handle the matter on the behalf of the assured, believing the 
assured was being wrongly sued, and that with the assistance of the 
assured they had obtained statements from employees to the effect that 
the horse had never appeared to be vicious, and stating that the company 
desired to remind the assured that, if it be proven by plaintiff that the 
horse was vicious to the knowledge of the assured prior to the happening 
of this accident, the company would not be responsible for any judgment 
obtained, and asked further indentification of the man Sweeney. This 
letter seems to be somewhat at variance with the letter of April 14, 1914, 
wherein, without qualification, and with full knowledge of the claim 
made by the injured man that the accident resulted from the kick of 
a vicious horse, that the company assumed liability in the case. By 
this letter of April 10, 1915, the insuranec company is evidently attempting 
to limit the liability which it had therefore apparently assumed without 
qualification. 

Upon receipt of the letter of April 10, 1915, the plaintiff wrote the 
manager of ‘defendant’s casualty claim department stating that the plain- 
tiff had several witnesses to prove that the horse was not of a vicious char- 
acter, and that the accident was aggravated by the man hitting him and 
kicking the animal before the horse kicked the man, and, as to the injury 
of Sweeney, stating that the plaintiff had proof that he had kicked the 
horse prior to the animal kicking. The insurance company did not reply 
to said letter, and shortly thereafter plaintiff’s president again called at 
the place of business of the bonding and insurance company and saw Mr. 
Dilg, manager of its casualty claim department, and stated to him accord- 
ing to the testimony of plaintiff's president, that he, said president, was 
very much surprised; that in company with Mr. Weight of the insurance 
brokers over a year before he had explained everything, and that the 
company had agreed to take care of the case and assumed responsibility. 
The plaintiff's president further stated to Dilg that he had had the 
horse for six years and never had a complaint about its kicking any one, 
stated to Dilg that the plaintiff expected them to pay the bill as they had 
only the man Sweeney, whose foot the horse had stepped upon, and stated 
to Dilg that the plaintiff expected them to pay the bill as they had agreed 
to do, and that he figured they would have no further trouble; that 
it was up to the company, and that the insurance required them to 
assume responsibility and pay any judgment obtained. The plaintiff's 
president thea stated that he had never had a complaint about the 
horse, to which Dilg replied that, if the horse had never kicked any- 
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body, they would be responsible. The president thereto replied that 
he never had heard any complaint of the horse, and that he had had 
him seven years in his employ, to which Dilg replied that they had 
assumed responsibility and would look after the case. From that time 
on plaintiff received no further intimation but that the defendant bond- 
ing and insurance company was looking after the case, until early 
in December, 1915, when the defendant bonding and insurance com- 
pany, per A. E. Holmes, its attorney, wrote plaintiff to the effect that 
the case was upon the calendar for trial and would be reached prob- 
ably some time in the week when the letter was written. In this letter 
it was further stated: 

“Pursuant to the terms of our letters to you, we have prepared this 
case for trial, but will not be responsible for any judgment which may be 
rendered against you at said trial, if it is proved that you had knowledge 
of the vicious character of the horse in question before the accident to 
Mr. Kelly.” 

This letter was also at variance with the company’s prior assump- 
tion of liability, and qualified such assumption by stating that they 
would be responsible only in the case it developed that the accident did 
not occur as the result of a kick from a horse known to be vicious by. 
the assured. The position finally taken by this insurance company was, 
of course, entirely safe, because there could be no recovery in the ac- 
tion, unless it appeared that the assured had knowledge of the vicious 
propensities of the horse which kicked the employee. Scienter or knowl- 
edge of the vicious propensities of the horse was a necessary element 
to any recovery in the action, of which fact the insurance company was, 
of course, fully aware. 


As the result of the trial of the action which followed, the employee 
recovered a verdict upon which judgment was entered in. the sum of 
$5,194.40, and which judgment at the date of the trial of this action 
amounted in the aggregate, with interest, to the sum of $5,793.07. Upon: 
the rendition of such verdict and the entry of judgment against the 
plaintiff herein, the defendant bonding and insurance company refused to 
appear further in the action, and an appeal was taken by the plaintiff 
personally from the judgment entered against it, and the judgment was 
affirmed in this court. Subsequently the judgment was paid, and this 
action was brought under the aforesaid policy of insurance to recover 
of the defendant company the amount of the judgment rendered against 
the plaintiff in said action, with costs and interest. The defendant an- 
swered, disclaiming liability, and alleging by way of defense that the 
injuries were caused by the kick of a vicious horse, known to be such by 
the plaintiff herein, and that said horse was kept and used by the plain- 
tiff in violation of its warranty annexed to and forming a part of said 
policy, and that by reason of such breach of warranty the defendant 
was not liable under said policy. At the close of the evidence, upon mo- 
tion of the defendant, the trial court granted a nonsuit and dismissed- 
plaintiff’s complaint; the court, in effect, holding that under the terms 
of the policy there was no liability unless the defendant had waived the 
provision with reference to the use of a vicious horse, and that the evi- 
dence failed to show that there had been such a waiver. 


In such disposition of the case I think the court clearly erred. While 
the policy contained a provision that there should be no waiver of any 
of the terms of the policy or consideration or warranties thereof, un- 
less indorsed thereon and signed by the president, a vice president, 
secretary. or treasurer of the company, nevertheless, by the assertion 
of the company, with full knowledge of the facts that it was claimed 
on the part of the employte that the injury was the result of the kick 
of a vicious animal and known to be vicious by the assured, that the 
company would assume liability, and thereafter assuming entire con- 
trol of the defense of the action which was brought, depriving the 
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plaintiff of itself interposing the defense and controllinng the same, 
virtually forbidding the plaintiff from making a settlement with its 
injured employee, which plaintiff stated could be made for a reason- 
able sum, and with full knowledge of all the facts in the case; that 
by such acts on the part of the defendant it is estopped from now 
claiming that it is not liable under said policy to reimburse the plain- 
tiff for moneys which it has paid out as the result of the accident. 
The position now assumed by the defendant company is that, inasmuch 
as this accident occurred from the kick of a vicious horse, it was 
never liable under said policy. 

I do not think that such is the case. The policy insured plaintiff 
“for damages on account of bodily injuries * * * accidentlly suffered 
by any person or persons by means of the horses or any draft animals 
or vehicles” employed by plaintiff in its business. This policy was pre- 
pared by ‘the defendant company, and under well-settled authority is to 
be construed strictly against the insurance company and in favor of the 
assured. It clearly covered an accident of the nature of that proven 
here. That the defendant believed it was liable is evidenced by the fact 
that it assumed the defense of the action. If it is right in its present 
position, it was never liable, and it undertook the defense of an action 
well knowing that there could be no recovery, unless facts were proven 
which it now claims absolved it from liability. It assumed the role of 
defender of the plaintiff, with the knowledge that, if it succeeded in such 
defense and no recovery was had, there would, of course, be no liability, 
and with the full knowledge that there could be no recovery, excepting 
upon facts which it now claims relieve it from any responsibility. In 
other words, whatever the outcome of the litigation which it defended, 
the company stood to lose nothing. It was a winner if it succeeded in 
the plantif'’s defense, and it was a winner if such defense was unsuc- 
cessful, 

I do not think the company should be permitted to assume such a 
position. By its very acts, knowing as it did that the claim of the 
plaintiff was based upon the known viciousness of the horse, in assuming 
the defense it is estopped now from disclaiming liability under the policy; 
the trial having resulted adversely to its assured. By its acts in assum- 
ing the defense of the action, as well as its expressed intention to 
assume liability under the policy, the defendant signified an intent to 
treat the policy as covering the peculiar accident that occurred to plain- 
tiff’s employee, and by those acts, I think, effectually estopped itsellf from 
later disclaiming liability under the policy. From the time when the 
defendant acknowledged its liability for the accident on April 14, 1914, 
it fully understood the precise nature of the injuries sustained by the 
plaintiff's employee, and being fully advised as to the claim of the 
injured man with reference to the cause of his injuries, the defendant 
assumed liability and undertook the defense of the action to the exclusion 
of the plaintiff herein. The law is well settled in this state that, where 
an insurer with full knowledge of all the facts assumes liability, it is 
thereafter precluded from repudiating the same. Titus v. Glens Falls 
Ins. Co., 81 N. Y. 410, 419; Rosenbloom v. Maryland Cas. Co., 153 App. 
Div. 23, 137 N. Y. Supp. 1064; Royle Mining Co. v. Fidelity & Casualty 
Co., 126 Mo. App. 104, 103 S. W. 1098. 


In Rosenbloom v. Maryland Casualty Company, supra, the language 
of Mr. Justice Scott, unanimously concurred in by this Appellate Division, 
is in point. Judge Scott said: 

“The defense mainly relied upon is that the injury for which Goldstein 
recovered judgment was not a liability insured against by the terms of the 
policy. Whether it was or not is perhaps open to question, but that 
question we are not called upon to consider. As has already been said 
the complant in the Goldstein Case disclosed precisely the nature of his 
claim and the ground upon which he sought to hold the owners liable, 
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so that when the defendant assumed the defense of the action it had 
every means of ascertaining whether or not the loss was one for which 
it was liable under its policy. It is perfectly well settled that, under such 
circumstances, an insurer who has, with full knowledge, undertaken the 
defense of an action, and deprived ‘the assured of any control of it, will 
be deemed estopped to deny that the accident was within the terms of the 
policy. Glens Falls Cement Co. v. Travelers’ Ins. Co., 11 App. Div. 411 
[42 N. Y. Supp. 285], affirmed 162 N. Y. 399 [56 N. E. 897]; Brassil v. 
Maryland Cas. Co., 147 App. Div. 815 [133 N. Y. Supp. 187, affirmed 210 
N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629]; Royle Mining Co. v. 
Fidelity & Casualty Co., 126 Mo. App. 104 [103 S. W. 1098]; Fairbanks 
Canning Co. v. London Guaranty & Accident Co., 154 Mo. App. 327 [133 
S. W. 664]; Tozer v. Ocean Accident & Guarantee Corp., 94 Minn. 478 
[103 N. W. 509]; Globe Nav. Co. v. Maryland Casualty Co., 39 Wash. 
299 [81 Pac. 826]. As this court pointed out in Brassil v. Maryland 
Casualty Co., supra, the position of an insurer who denies his liability 
from the first and refuses to defend is quite different from that of one 
who elects to defend and thus ousts the assured from any opportunity to 
defend himself.” 

I think under the foregoing authorities that by its conduct the de- 
fendant bonding and insurance company clearly waived the right to 
disclaim liability through any breach of warranty with reference to 
the use of a vicious horse in plaintiff’s business. By undertaking the 
defense of the action, as well as by its repeated assertion in writing 
to the plaintiff, it manifested an intention to overlook the possible 
defense which it might have to an action upon the policy by reason of 
a breach of such warranty, and, having once assumed liability . with 
full knowledge of the fact, it could not thereafter disclaim such liability. 
The defendant, by its acts, estopped itself from thereafter assuming an 
inconsistent position. In assuming the defense of the action, and in 
precluding the assured from making a reasonable settlement with the 
injured party, the insurance company deprived this plaintiff of substantial 
rights. It was of little moment to the defendant whether the defense 
which it interposed in the action by the employee was successful or not. 
If successful, of course, it would be relieved from any possible liability; 
if unsuccessful, and the employee was able to recover a verdict, such 
verdict could be predicated alone upon facts which the insurance com- 
pany alleged absolved it from liability under the policy. Had this plain- 
tiff been permitted to have interposed its defense, very likely it might 
have been successful therein. Defendant’s assumption of the burden 
of the defense deprived the plaintiff of its right to carry on the same, and, 
this being so, the defendant cannot withdraw at this time and disclaim 
liability under the policy of insurance by virtue of the terms of which 
it defended the action. * 

I think the nonsuit was improperly granted, and that the judgment 
entered thereon should be reversed, and a new trial granted, with costs 
to the appellant to abide event. Order filed. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


GOLDBERG 
v. 


NATIONAL SURETY CO* 
1, INSURANCE—ACTION ON POLICY—BILL OF PARTICULARS. 


In action on burglary insurance policy, in which the answer alleged 
warranties and conditions precedent and plaintiff’s failure to perform the 
same, and that by reason thereof the policy became void, plaintiff was 
entitled to have the particulars of the defenses set out upon motion 
therefor, in order to prevent surprise. 


(For other cases, see Insurance, Dec. Dig. § 644.) 


Appeal from Special Term, New York County. 

Action by Nathan Goldberg, trading as G. L. Silk Company, against 
the National Surety Company. From the portion of an order granting 
his motion for a bill of particulars that denies certain particulars of 
the affirmative defenses, plaintiff appeals. Modified and affirmed. 


. a before Clarke, P. J., and’ Laughlin, Page, Shearn, and Mer- 
rell, JJ. 


Joseph L. Prager, of New York City (Edward C. O. Thomas, cf 
New York City, of counsel), for appellant. 

Prince & Nathan, of New York City (Leon M. Prince, of New 
York City, of counsel), for respondent. 


Pace, J. [1, 2] The action is to recover upon a policy of burglary 
insurance for losses sustained. A copy of the policy is annexed to the 
complaint, and the facts of the burglary and the amount of loss sustained 
are set forth, as well as the facts in regard to notice and proof of loss 
given to the defendant, the examination of the plaintiff employee, books 
and papers produced pursuant to notice, and a compliance on plaintiff’s 
part with all the terms and conditions of the policy on his part to be 
performed, except as to certain conditions which had been waived. The 
answer contains many admissions and denials. The allegations of plain- 
tiff’s performance are denied upon information and belief. The answer 
then sets up three, “separate and distinct“ defenses, each setting forth one 
of the numerous general or special agreements contained in the policy, 
which defendant alleges were warranties and conditions precedent, and 
in general terms alleges that the plaintiff failed to keep or perform the 
same by reason whereof the policy became void. The plaintiff moved 
fora bill of particulars of each of these defenses. The court at Special 
Term granted the motion as to the second defense, except as to one 
item, from which the plaintiff does not appeal, and granted one item de- 
manded as to the allegations of the third defense. 

The defendant argues on this appeal that, by reason of the general 
denial of plaintiff's allegations of performance of the terms and condi- 
tions of the policy, the burden rested upon the plaintiff to prove his 
compliance with such terms and conditions, and that the defendant could 
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introduce all the evidence of the facts alleged in the defenses under his 
general denial, and that therefore the allegations of the defenses are 
immaterial. If this be so, why were these allegations put in the answer as 
separate and distinct defenses? The pleader must have had some theory 
of the necessity of alleging these facts as a defense separate and distinct 
from the issues raised by the denials—some advantage that he expected 
to gain on the trial from these defenses. Whatever his purpose was, the 
plaintiff is entitled, in order to prevent surprise and limit the defendant’s 
proof upon the trial, to have the particulars of these defenses. The de- 
fendant has elected to base his defense to the plaintiff’s cause of action 
upon these allegations. In addition to the denials, “it may have been 
unnecessary to add those allegations by way of defense; but by so doing 
the defendant is estopped from denying their materiality on this motion.” 
Cunard v. Francklyn, 111 N. Y. 511, 513, 19 N. E. 92. 

This case is to be distinguished from those that have held that, 
where the defendant unnecessarily amplifies his denials with affirmative 
statement of facts, not alleged as distinct defenses, he cannot be required 
to give a bill of particulars of the amplifying allegations. Barreto v. 
Rotschild, 93 App. Div. 211, 87 N. Y. Supp. 553. We have held that 
the plaintiff was entitled to the particulars here demanded, where similar 
defenses were set up in an action on a fire insurance policy. Herzig v. 
ee Fire Insurance Co., 143 App. Div. 386, 388, 128 N. Y. Supp. 
565. 

In my opinion the order should be modified, by including therein the 
particulars in the items numbered 1, 2, 3, 8, 9, and 10 in the notice of 
motion, in addition.to the particulars required by the order, and, as 
modified, affirmed, with $10 costs and disbursements to the appellant. 
Order filed. All concur. 
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HOLLINGS v. BROWN et at. (6 Div. 857.)* 
(Supreme Court of Alabama.) 


1. INSURANCE—INDEMNITY AGAINST PRINCIPAL—JUDG- 
MENT FOF PERSON INJURED.—ENFORCEMENT AGAINST 
COMPANY. 


Under contract insuring against liability for injuries with stipulation 
that insurance company should not be liable except for liabilities actually 
discharged by payment of money, a person injured by assured and ob- 
taining a judgment against him has no standing in equity as against 
insurer to compel it to pay judgment, even though insurance company 
assumed the conduct of defense to action against assured and even though 
assured is insolvent. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE—INDEMNITY AGAINST LIABILITY —JUDG- 
MENT FOR PERSON INJURED—ENFORCEMENT AGAINST 
COMPANY. 

Under contract insuring against liability for injuries with stipulation 
that insurance company should not be liable except for liabilities actually 
discharged by payment of money, a person injured by assured and obtain- 
ing a judgment against him has no standing in equity against insurance 
company by reason of fact that insurance company settled its liability 
with the assured rather than by payment of judgment; assurer not having 
been made a party to suit except that it assumed the conduct of defense. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from Circuit Court, Jefferson County; Hugh A. Locke, Judge. 
Suit in equity by J. J. Hollings against Bradley G. Brown and others. 
From a decree for defendants, plaintiff appeals. Affirmed. 


Erle Pettus, of Birmingham, for appellant. 
Percy, Benners & Burr, of Birmingham, for appellees. 


* Decision rendered, Jan. 16, 1919. 80 South. Rep. 792. 


STAG MINING CO. v. MISSOURI FIDELITY & CASUALTY CO. 
ET AL. (No. 2313.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—INDEMNITY INSURANCE—“LOSS”—“LIABIL- 
is. 

There is a difference between a contract of insurance against “loss” 
and one against “liability,” a “liability” not becoming a “loss” until the 
person liable parts with, - is deprived of, something of value in con- 
sequence of the liability, 

(For other cases, see Insurance, Dec. Dig. § 514.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Loss; Liability.) 


* Decision rendered, Feb. 25, 1919. 209 S. W. Rep. 321. 
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2. INSURANCE—INDEMNITY INSURANCE—LOSS OF PROP- 
ERTY—“LOSS OR DAMAGE”—“LOSS OR DAMAGED BY 
REASON OF LEGAL LIABILITY.” 

Employer’s liability policy insuring against “loss or damage” and 
“loss or damage by reason of legal liability,” and not specifically providing 
that damage or loss shall be paid in money, held to include loss of pro- 
perty of which insured is deprived, as well as a money loss. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE-—MEASURE OF LOSS. 


A person who is deprived of his property by legal proceedings and 
forced sale is not, in the absence of a contract expressly or by implication 
of law, bound as to its value by the amount for which the property sold 
at such forced sale, but may show and recover the reasonable value under 
an employers’ liability policy. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—INDEMNITY INSURANCE—LOSS OF PROP- 
ERTY—MEASURE OF VALUE—‘LOSS OR DAMAGE BY 
REASON OF LEGAL LIABILITY.” 

Where insured’s property was sold at execution sale to satisfy $5,000 
judgment recovered against it, insured was entitled to recover, on in- 
demnity policy insuring it against “loss or damage by reason of legal 
liability,” the actual value of such property, and not merely the amount 
sold for and applied on the execution. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Error to Circuit Court, Jasper County; Joseph D. Perkins, Judge. 

Action by the Stag Mining Company against the Missouri Fidelity 
& Casualty Company and the Southern Surety Company. Judgment for 
plaintiff, and defendants bring error. Affirmed. 


R. M. Sheppard, of Joplin, and John P. McCammon, of St. Louis, 
for plaintiffs in error. 


A. FE. Spencer and George J. Grayston, both of Joplin, for defendant 
in error. 


WESTERN INDEMNITY CO. v. MURRAY. (No. 913.)* 
(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE--BONDS—CONSTRUCTION. 

Where a surety bond is fairly open to two constructions, one of 
which will uphold and the other defeat claims against the surety, that 
which is most favorable to claimants will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 
Action by Margaret Murray again against the Western Indemnity Com- 


* Decision rendered, Jan. 30, "1919 Rehearing denied Feb. 20, 1919. 
208 S. W. Rep. 696. 
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pany and others. From a judgment for plaintiff for part only of the 
recovery sought, the named defendant appeals, and plaintiff cross-ap- 
peals. Judgment rendered for plaintiff on the cross appeal. 


Ware & Norcob and C. H. Kirkland, all of El Paso, for appellant. 
E. M. Whitaker and Ponder C. Carter, both of El Paso, for appellee. 





In re Simmons & Griffin. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First CIRcvult. 


In re SIMMONS & GRIFFIN. 


PretiTION oF SIMMONS. (No. 1381.)* 


1. INSURANCE—LIFE INSURANCE—RIGHT TO SURRENDER 
POLICY. 


A policy of life insurance for the benefit of a third person named 
therein cannot be surrendered without the consent of the beneficiary. 


e (For other cases, see Insurance, Dec. Dig. § 239.) 


2. BANKRUPTCY—LIFE INSURANCE AS ASSET— RIGHTS OF 
TRUSTEE. 
The right of a trustee in a life insurance policy on the life of the 
bankrupt is limited to the amount which the bankrupt could have realized 
on the policy at the time of bankruptcy as a cash asset. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


3. BANKRUPTCY--LIFE INSURANCE AS ASSET—BANKRUPT’S 
RIGHT TO SURRENDER POLICY. 


Where a third person was named as beneficiary in a policy of insur- 
ance on the life of a bankrupt, and he was without power to change the 
beneficiary or to surrender the policy, he had no property interest therein 
which passed to his trustee. ° 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


In Bankruptcy. In the matter of Simmons & Griffin, bankrupts. 
Petition of Arthur E. Simmons to revise order of District Court. Re- 
versed. 


For opinion below, see 253 Fed. 466. 


Milton B, Warner, of Pittsfield, Mass. (Warner & Barker, of Pitts- 
field, Mass., on the brief), for petitioner. 
Walter J. Donovan, of Adams, Mass., for respondent. 


; Before Bingham and Anderson, Circuit Judges, and Aldrich, District 
Judge. 


ANpFrson, Circuit Judge. In 1903, the Metropolitan Life Insurance 

Company issued a $1,000 20-year endowment policy on the life of Arthur 
E. Simmons, payable in case of his death during the 20-year period to 
his mother, Martha A. Simmons. 
_ In 1912, the mother released all her right in the policy, and the 
insured thereupon designated his wife as contingent beneficiary in place 
of his mother. This designation was duly recorded in the office of the 
issuing company. 

We agree with the District Court and with the referee that, as the 
result of this transaction, the wife became entitled to the same rights 


* Decision rendered, February 11, 1919. 255 Fed. Rep. 521. 
Vol. LIII—45. 
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that she would have had if originally named as the contingent bene- 
ficiary in lieu of the mother; that is, that in case of Simmons’ death 
within the 20-year period, the premium not being in default, the wife 
would have been entitled to recover the full face of the policy. 

On February 19, 1917, the insured was duly adjudicated a bankrupt. 
At that time “this policy had a cash surrender value of $415.26, according 
to the computation of the company.” This means nothing more than that 
the company, on receiving proper acquittances and releases from all 
necessary parties, would pay that amount of $415.26 in order to end 
its future possible liability for a larger sum. 

On petition of the trustee, the referee ordered the bankrupt either 
to pay this sum to the trustee or to “execute an assignment of such 
documents and papers as may be necessary to enable the trustee to 
collect the amount of the cash surrender value from the company.” 
The District Court affirmed this order. Just what documents the Dis- 
trict Court and the referee contemplated as sufficient “to enable the 
trustee to collect the amount of the cash surrender value” does not 
appear. 253 Fed. 466. 

[1] We think this decision cannot be sustained. It overlooks the 
rights of the bankrupt’s wife and their effect upon the surrender value 
of the policy. “A policy of life insurance for the benefit of a third 
person named therein cannot be surrendered without the consent of 
the beneficiary.” By Knowlton, J., in Haskell v. Equitable Life In- 
surance Co., 181 Mass. 341, 343, 63 N. E. 899, 900. The same principle 
is stated by Chief Justice Fuller in Hume v. Bank of Washington, 128 
U. S. 195, 206, 9 Sup. Ct. 41, 44 (32 L. Ed. 370), as follows: 

“It is, indeed, a general rule that a policy, and the money to become 
due under it, belong, the moment it is issued, to the person or persons 
named in it as the beneficiary or beneficiaries, and that there is no power 
in the person procuring the insurance by any act of his, by deed or by 
will, to transfer to any other person the interest of the person named. 
Bliss on Life Insurance (2d Ed.) p. 517; Glanz v. Gloeckler, 10 Ill. App. 
484, per McAllister, J.; s. c. 104 Ill. 573 [44 Am. Rep. 94]; Wilburn v. 
Wilburn, 83 Ind, 55; Rickler v. Charter Oak Ins. Co., 27 Minn. 193 
[6 N. W. 771, 38 Am. Rep. 289]; Charter Oak Ins. Co. v. Brant, 47 Mo. 
419 [4 Am. Rep. 328]; Gould v. Emerson, 99 Mass. 154 [96 Am. Dec. 
720]; Knickerbocker Life Ins. Co. v. Weitz, 99 Mass. 157.” 

[2] Whatever may have been the view in some of the earlier decisions, 
it is now settled law that the right of the trustee in bankruptcy is limited 
to the amount which the bankrupt might have received on the policy 
at the time of the bankruptcy as a cash asset. Burlingham v. Crouse, 
228 U. S. 459, 473, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 
148; Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143. See, 
also, In re Hammel, 221 Fed. 56, 137 C. C. A. 80; In re Samuels, 237 
Fed. 796, 151 C. C. A. 38. There would be no profit in discussing the 
cases before Burlingham v. Crouse, supra. See the learned and interest- 
ing review of them by Professor D. Frederick Burnett in 3 Cornell L. 
Q. 253, May, 1918, “ Life Insurance as an Asset in Bankruptcy.” 

[3] We think that the surrender value of this policy was not “prop- 
erty which, prior to the filing of the petition, he could by any means 
have transferred or which might have been levied upon * * * under judi- 
cial process against him,” and, therefore, passing to the trustee, under 
Bankruptcy Act July 1, 1898, c. 541, § 70a (5), 30 Stat. 565 (Comp. St. 
§ 9654); nor did the surrender value fall within “the powers which he 
might have exercised for his own benefit,” thus passing to the trustee 
under section 70a (3). 

The case is plainly distinguishable from Blinn v. Dame, 207 Mass. 
159, 93 N. E. 601, 20 Ann. Cas. 1184, for in that case the insured had 
reserved “power to surrender the policy at any time and receive for 
his own benefit the amount of the then existing surrender value.” See 
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207 Mass. 164, 93 N. E. 602, 20 Ann. Cas. 1184. The decision of the 
Supreme Court in Cohen v. Samuels, supra, reversing the majority de- 
cision below rests upon the same ground, for the policies involved in that 
case had each “a cash surrender value at the time Samuels was adjudicated 
a bankrupt, which the companies were willing to pay him, and in all of 
them he had the absolute right to change the beneficiaries.” 

In the case at bar Simmons had no such right. His mother was 
originally the contingent beneficiary, and had rights in the policy beyond 
his control. She gave up those rights in due form. The company there- 
upon, upon the request of the insured, sbustituted his wife as contingent 
beneficiary, vesting in her rights equivalent to those oringinally accruing 
to his mother. Under these conditions the bankrupt had no pecuniary 
interest which could pass to the trustee, without the consent of the wife. 
See Wilde. v. Wilde, 209 Mass. 205, 95 N. E. 295 We must hold that this 
policy had no such surrender value as passed to the trustee, under section 
70a (3) or 70a (5). 

As what we have said is enough to dispose of the case adversely 
to the claim of the trustee, it is not necessary to consider whether the 
same result might not be reached under the exemption provided by Rev. 
Laws Mass. c. 118, § 73, and section 6 of the Bartkruptcy Act (Comp. 
St. § 9590). Perhaps to avoid misconception we ought to add that we 
do not think that statute can be construed as applicable only to paid-up 
endowment life insurance policies, as is apparently intimated in the 
opinion of the court below. The history and policy of the statute are 
fully discussed by the Supreme Judicial Court of Massachusetts in 
Bailey v. Woods, 202 Mass. 549, 89 N. E. 147, 25 L. R. A. (N. S.) 722, 
and Bailey v. Woods, 202 Mass. 562, 89 N. E. 149. In the first case 
(202 Mass. 549, 551 89 N. E. 147, 148 [25 L. R. A. (N. S.) 722]), that 
court said: 

“Since 1844, with the exception of the seven years from 1887 to 1894, 
if they can be called an exception, it has been the policy of the common- 
wealth to enable the husband and father to provide by insurance on his 
life for his wife and children, subject only to have premiums paid in fraud 
of creditors within the statutory period of limitation inure to their benefit 
out of the proceeds of the insurance, and since 1894 the law has included 
assignments from the husband to the wife of policies issued to the 
husband. This has been regarded as a wise and humane policy and the 
constitutionality of the legislation has never been questioned, and we do 
not see how it can be successfully. ‘It proceeds’ as has been said, ‘upon 
the theory that the interest of a man’s wife and children in his life, and 
his duty to make reasonable provision for their support, are not wholly 
subordinate to the claims of his creditors, and that he may make an 
irrevocable settlement of a policy of insurance on his life for the 
benefit of his family.’” 

We have no disposition to undertake to narrow the broad and liberal 
interpretation put upon that legislation by the Massachusetts court. 

Let there be a decree reversing the decree of the District Court, 
with costs to the petitioner in this court. 
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UNITED STATES DISTRICT COURT. 


D. CoLorapo. 


SHWAYDER 
v. 


ILLINOIS COMMERCIAL MEN’S ASS’N. (No. 6766.)* 


1. INSURANCE—PROCESS—“DOING BUSINESS” IN STATE. 

A fraternal insurance society, organized under the laws of Illinois, 
which had no paid employees to go about the country soliciting members 
and which only accepted members on receiving their application with 
the first installment of dues at Chicago, held not “doing business” in the 
state of Colorado, so that attempted service of summons by leaving a 
copy with the state insurance commissioner did not give the Colorado 
court jurisdiction over the society. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Doing Business.) 


2. INSURANCE—PROCESS—AUTHORITY OF AGENT. 


A member of a fraternal insurance society, having its principal office 
in the state of Illinois, who solicited residents of Colorado to apply for 
membership, but received no compensation therefor, etc., held not an 
authorized agent of the association, and so the association could not be 
served in Colorado by leaving copies of the summons with such member. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


At Law. Action by Rachael L. Shawyder against the Illinois Com- 
mercial Men’s Association, a corporation, begun in the state court and 
removed to the federal court. On motion to quash service of summons. 
Motion granted. 


David E. Rayor and C. Clyde Barker, both of Denver, Colo., for 
plaintiff. 
Hindry, Friedman & Brewster, of Denver, Colo., for defendant. 


Lewis, District Judge. This case is here on removal from the State 
Court, and the defendant has entered a special appearance in order to 
move that the service of process issued by the State Court be quashed. 
There are affidavits supporting and opposing the grounds of the motion, 
they being that the defendant was not doing business in the State of 
Colorado, and that the parties on whom service was had‘did not represent 
it. There is no basis for dispute as to the real facts. The affidavits 
disclose that the defendant is a mutual insurance society organized under 
the laws of Illinois. It extends the privilege of becoming members of the 
society to a restricted class, viz, traveling men. It has no paid employees 
to go about the country soliciting members or transacting any business 
for it. It depends solely upon the good will and enthusiasm of those who 
are already members. It periodically sends to members circular letters, 
calling their attention to the advantages of membership, and requesting 
that they commend the society to other traveling men with a view to 


* Decision rendered, December 21, 1918. 255 Fed. Rep. 797. 
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having them make application for membership. The universal procedure 
in acquiring membership is this: The applicant makes out his application 
in his own handwriting and mails it, with the first installment of dues, 
to the defendant at Chicago. The Board of Directors sit at Chicago to 
pass upon all applications. If an application be approved a certificate of 
membership is then issued to the applicant and mailed to him at his 
post office address indicated in his application. In the event of the death 
of a member proof of that fact is made out and sent to the defendant at 
Chicago. There is no agent or officer in Colorado who can receive such 
proof or pass upon its sufficiency, or who is authorized in any respect 
to deal with the beneficiary in adjusting the claim. The service was 
attempted in a twofold manner; that is, by leaving copies of the sum- 
one. tee the State Insurance Commissioner, and also with James R. 
itche 

[1, 2] Under the state statute the service had by leaving copies with 
the State Insurance Commissioner would have been good if the defendant 
was doing business in this state, and the service had on James R. Mitchel 
would have been good if the defendant was doing business in this state 
and Mitchel was, at the time, its agent or representative to the extent 
required for that purpose. Mitchel was a member of the society, and the 
sole basis for the plaintiff's claim that the service on him was good, as 
is shown, is that it appears that he, on various occasions, solicited parties 
to send in their applications for membership; that he was requested to 
do so by circular letters received by him from the defendant, and that in 
this way he had authority to solicit members; that he was provided with 
blank forms of application, and those forms required that the applicant 
must be recommended by a member; that he, in September, 1917, solicited 
one Kobey, and that he forwarded Kobey’s application when made out, 
and enclosed his personal check therewith for $2.10, in payment of Ko- 
bey’s dues and that said application was accepted and Kobey received as a 
member. On these facts I find that neither of the elements requisite to 
the validity of the service exists. They do not sustain but repel any 
conclusion that the defendant was “doing business within the state in 
such manner and to such extent as to warrant the inference that it is 
present there. And even if it is doing business within the state the 
process will be valid only if served upon some authorized agent.” Railway 
Co. v. McKibbin, 243 U. S. 265, 37 Sup. Ct. 280, 61 L. Ed. 710. Other 
cases in addition to those cited by counsel for the defendant, establishing 
the lack of ne — the persen of the defendant, are Tobacco, 
Co. v. Tobacco Co., 2 S. 79, 38 Sup. Ct. 233, 62 L. Ed. 587, Ann. 
Cas. 1918C, 537; Sinan v. “eee Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 
i. Bd. 492; and Toledo Co.+v. Hill, 244 U. S. 49, 37 Sup. Ct. 591, 61 L. 

The motion to quash the service of summons on both Mitchel and 
Fairchild, the State Insurance Commissioner, is sustained. 
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COURT OF APPEALS OF MARYLAND. 


MUTUAL LIFE INS. CO. OF BALTIMORE 
v. 


WILLEY. (No. 35.)* 


1. INSURANCE—LIFE POLICY—CONDITION AS TO HEALTH. 


Condition of life policy that it shall be void if on the date of delivery 
insured be not in sound health is reasonable and enforceable. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—LIFE POLICY—‘SOUND HEALT H’—QUES- 
TIONS FOR COURT AND JURY. 


While it may be a question for the jury, depending on the nature of 
the trouble or conflicting or doubtful evidence, whether insured was 
in “sound health” within a life policy, conditioned to be void if he was not 
in sound health; not so where it appears by clear and uncontradicted 
evidence that he had tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Sound Health.) 


Appeal from Baltimore Court of Common Pleas; James P. Gorter, 
Judge. 

Action by Emma Willey against the Mutual Life Insurance Company 
of Baltimore. Judgment for plaintiff, and defendant appeals. Reversed 
without awarding new trial. : 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Constable, JJ. 


Paul M. Burnett and Howard M. Emmons, both of Baltimore, for 
appellant. : 
Myer Rosenbush, of Baltimore, for appellee. 


Burke, J. Emma Willey, the appellee, obtained a judgment against 
the Mutual Life Insurance Company of Baltimore for the sum of $303.65 
on a policy of insurance on the life of her son, Walter E. Willey. The 
policy was issued on the 15th day of April, 1916, and the insured died 
on the 26th day of September, 1917. The company declined to pay the 
amount of insurance, and the appellee brought suit against it in the court 
of common pleas, and recovered the judgment from which this appeal 
was taken. 

At the conclusion of the evidence in the lower court the plaintiff 
submitted one prayer for instruction to the jury, and the defendant offered 
seven prayers. Among the prayers offered by the defendant was one 
asking the court to withdraw the case from the jury upon the ground that 
there was no legally sufficient evidence to entitle the plaintiff to recover 
under the pleadings. The court refused all the prayers submitted by the 
respective parties, and granted two prayers of its own. The defendant 
excepted to the granting of these prayers, and also to the refusal of its 
prayers. As we are of opinion that the case should have been withdrawn 


* Decision rendered, Feb. 11, 1919. 106 Atl. Rep. 163. 
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from the consideration of the jury and a verdict directed for the defend- 
ant, it will not be necessary to discuss the questions arising upon the ap- 
plication for the policy. The declaration contained the common counts, 
and also a special count which set out the following provision of the 
policy: 

“The Mutual Life Insurance Company of Baltimore, in consideration 
of the representations in the application for this policy which are hereby 
made a part of this contract and of the premium mentioned in the schedule 
mentioned below, and of a like premium to be paid weekly, hereby prom- 
ises to pay, subject to conditions hereinafter set out, to Emma Willey, 
grandmother, or the person then appearing as beneficiary, upon the receipt 
of proofs of the death of the insured as hereinafter required, the sum 
of money stipulated in said schedule.” 

In the second condition of the policy it is provided that: 

“This policy shall be void if upon the date of actual delivery the 
insured is not alive and in sound health.” 

The evidence is clear and uncontradicted that at the time of the 
delivery of the policy, and for a long time prior thereto, the assured was 
suffering with tuberculosis, and knew that he was afflicted with this 
disease. He concealed this fact from the company, which would not have 
issued the policy had it known the insured’s condition of health in this 
respect. Mrs. Willey, the plaintiff, who was present when the application 
for the insured was signed by the insured, testified that her son had been 
treated at the State Sanatorium at Sabillasville before the agent solicited 
the insurance, and that he had been treated there for three weks. Mr. 
Amanda Spamm, who was also present at the time the application for 
insurance was made, testified that no mention of the fact that the insured 
was treated at Sabillasville was made either to the agent or to the 
company’s physician who inspected the insured. 

Dr. Charles A. Austriam testified that he saw the insured at the 
Phipps Dispensary on October 1, 1915, and made an examination of him 
at that time, and that the examination showed that he had pulmonary 
tuberculosis, pleurisy with effusion and consolidation of the lower lobe. 
The insured entered the State Sanatorium, at Sabillasville, for treatment 
on the 22d of November, 1915, and Dr. V. R. Claytor, one of the physi- 
cians in charge there, testified in examination in chief that “his sputum 
was positive, and he had the positive tubercular laryngitis,” and on 
cross-examination he said: 

“That he found loss of weight, temperature and high pulse and 
positive sputum, which were the clinical symptoms of tuberculosis. That 
the examination was made on November 22, 1915, and that every test 
made to discover tubercular trouble was responsive. That the only thing 
he personally found was the tubercular throat, but that thé report, which 
is the result of the examination made by other physicians, shows that 
the patient was suffering from tuberculosis, and that in November, 1915, 
every known test discovered indications of tubercular trouble when applied 
to Walter E. Willey, and that he responded and showed symptoms of 
tuberculosis was what was meant when he said he had all the clinical 
symptoms of tuberculosis.” 

Dr. Jacob Cohen testified that he saw the insured on June 23, 1917, 
+ time he had advanced tuberculosis, and that the outbreak was 

elpless. 

Under the rules of the defendant, its physician is not required to make 
an examination of the insured where the policy applied for is less than 

The policy applied for in this case being for less than that amount, 
no examination was made. In such cases the physician makes what is 
called a personal inspection of the application of the applicant, and that 
was done in this case. Dr. William L. Burke, the defendant's physician, 


— that he did not make an examination of the insured for tuber- 
culosis, 





526 Insurance Law Journal, Vol. 53. [ June, 1919. 


[{1, 2] The provision as to the sound health of the insured contained 
in the policy was a reasonable and enforceable one. No general definition 
of unsound health in an insured can be given that wotld be applicable to 
all cases, and in many cases that question should be left to the jury 
under appropriate instructions by the court. The question is analogous 
to that of the falsity or materiality of representations contained in the 
application for the policy. These questions are ordinarly for the jury 
to determine, but, as was said by this court in Attna Life Insurance Co. 
v. Millar, 113 Md. 686, 78 Atl. 483, “where the bad faith of the applicant, 
or the falsity and materiality of the misrepresentation is shown by clear 
and uncontradicted evidence, the court may so rule as a matter of law; 
but, where the evidence upon the questions is conflicting or doubtful, they 
should be submitted to the jury. Fidelity Mutual Life Insurance Com- 
pany v. Ficklin, 74 Md. 173 [21 Atl. 680, 23 Atl. 197]; Dulaney v. 
Fidelity Company, 106 Md. 17 [66 Atl. 614]; Mutual Life Insurance Com- 
pany v. Rain, 108 Md. 353 [70 Atl. 87]; Bankers’ Life Insurance Com- 
pany v. Miller, 100 Md. 1 [59 Atl. 116]; Maryland Cas. Co. v. Gehrmann, 
96 Md. 634 [54 Atl. 678].” 

In Volker v. Metropolitan Life Insurance Co., 1 Misc. Rep. 374, 21 
N. Y. Supp. 456, the policy contained the following provisions: 

“No obligation is assumed by the company prior to the date hereof, 
nor, unless upon said date, the assured is alive and is in sound health.” 

It appeared that for upwards of three years the assured was afflicted 
with chronic asthma to such an extent that he was unable to pursue his 
usual calling, and that ailment, accompanied by subsequent and resultant 
complications, led to his death. The corut said: 

“No argument is required to demonstrate that it was the intention 
of the parties to the contract of insurance that the inception of the 
defendant’s risk should be dependent upon the existence of certain con- 
ditions, to wit, that at the date of the policy the insured be alive and 
in sound health, and, these failing, the- defendant’s liability under the 
policy never attached.” 

In Packard v. Insurance Co., 72 N. H. 1, 54 Atl. 287, the court con- 
sidering the same condition, said: 

“No obligation was assumed by the defendants unless the insured was 
alive and in sound health on the day of the date of the policy. The 
defendants’ promise was not absolute, but conditional. The existence of 
life and sound health in the insured was a condition precedent to the 
promise of insurance. But what is meant by the words ‘sound health’? 
Evidently not perfect health. ‘We are all born with the seeds of mortality 
in us.’ No definition can be given of these words that will apply to all 
cases. A temporary indisposition or ailment would not ordinarily be 
regarded as rendering the health unsound, within the meaning of these 
words when used in an insurance contract. Speaking generally, they mean 
the absence of any vice in the constitution and of any disease of a serious 
nature that have a direct tendency to shorten life; the absence of a con- 
dition of health that is commonly regarded as disease in contradistinc- 
tion to a temporary ailment or indisposition. Cushman v. Insurance Co., 
70 N. Y. 72, 77; Brown v. Insurance Co., 65 Mich. 306 [32 N. W. 610, 
8 Am. St. Rep. 894]; Metropolitan Ins. Co. v. Howle, 62 Ohio St. 204 
[56 N. E. 908}.” 

In 14 R. C. L. § 250, it is said that: 

“Mere temporary ailments or affections, not of a serious or danger- 
ous character, which pass away and are likely to be forgotten because 
they leave no trace in the constitution, are not to be regarded as dis- 
eases within the meaning of a life insurance policy, and this is true 
though at the time the illness was considered serious. An anemic mur- 
mur of the heart, which indicates no structural defect, but comes from 
mere debility or weakness, is not a ‘bodily or mental infirmity’ within the 
meaning of the provisions of a policy of life insurance. Among the dis- 
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eases which have been considered serious may be mentioned aneurism, 
tuberculosis, gallstones, necessitating an operation, hemorrhages of the 
stomach, renal colic, typhoid fever, and, under some circumstances alco- 
holism, while among diseases not considered serious may be mentioned 
diarrhea, dyspepsia, malaria, and intermittent headaches.’ 

See, also May on Insurance, § 295. In Mutual Life Insurance Co. 
v. Rain, 108 Md. 353, 79 Atl. 87, the policy of insurance sued on con- 
tained the same provision as that found in the policy in this case. In 
that case the court permitted the jury to pass upon the question whether 
at the time of the issuance of the policy the insured was suffering from 
tuberculosis, because the court found upon an examination of the rec- 
ord that the evidence was not of such a clear and satisfactory character 
as to ity it in deciding that question as a matter of law, but it affirmed 
the principle laid down in Mutual Life Ins. Co. v. Mullan, 107 Md. 457, 
69 Atl. 385, to the effect that wherever the statements and answers in the 
application were shown to be false by clear, convincing, and uncontra- 
dicted evidence, the court may so rule as a matter of law. It cannot be 
questioned that if the insured at the time the application for insurance 
was made was suffering from tuberculosis, he was not in sound health 
within the meaning of the policy, and where that fact appears, as it does 
in this case, by clear and uncontradicted evidence it was the duty of the 
court to withdraw the case from the consideration of the jury. It fol- 
lows that the judgment appealed from must be reversed, and, as no re- 
covery can be had upon the policy, a new trial will not be awarded. 

Judgment reversed, without awarding a new trial; the appellee to 
pay the costs. 


SUPREME COURT OF NEW YORK. 


APFELLATE TERM, First DEPARTMENT. 


FRITZ 
v. 


NATIONAL SERVICE LIFE SOC* 


INSURANCE—ACTION BY BENEFICIARY TO REINSTATE POL- 

ICY—FRAUD. 

Where an insurance company, during the life of the contract, falsely 
stated to insured that, owing to the illness of insured during the first 
year, insurer had right to cancel policy, which was thereupon surren- 
dered and premium returned, with result that next premium was not 
paid by insured because of such surrender, benficiary of insured could 
have policy reinstated, in an action at law in which surrender was plead- 
ed and proved solely as an excuse for failure of insured to pay the sub- 
sequent premium. 


(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from Municipal Court, Borough of Manhattan, Third District. 
_ Action by Magdalena Fritz, against the National Service Life So- 
ciety. From a judgment dismissing the complaint at the close of plain- 


*Decision rendered, April 10, 1919. 175 N. Y. Supp. 479. 
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tiff's case, on the ground that plaintiff had failed to make a cause of 
action, and that the complaint failed to state a cause of action, plain- 
tiff appeals. Reversed, and new trial granted. 


Argued March term, 1919, before Guy, Bijur, and Pendleton, JJ. 


Riehle & Moxley, of New York City (F. Wright Moxley, of New 
York City, of counsel), for appellant. 

Dawson, Ameli & Dawson, of New York City (Edwin S. Merrill, of 
New York City, of counsel), for respondent. 


Bryur, J. Plaintiff sues as the beneficiary under a policy or certifi- 
cate of insurance issued by the defendant upon the life of one William 
Fritz, Jr. The complaint after alleging the formal requisites, proceeds 
to recite that the “plaintiff had duly performed all the terms and con- 
ditions of the contract except as such performance had been prevented 
by the defendant as hereinafter set forth.” It then alleges that during 
the life of the contract the defendant falsely stated to the representative 
of the insured that, owing to the illness of the insured during the first 
year, the defendant had the right to cancel the policy, which was there- 
upon surrendered and the premium returned, with the result that the 
next premium was not paid by the insured because of such surrender. 

It will be observed that the complaint is peculiar, in that it recites 
the surrender of the policy before the death of the insured, coupled 
with the statement that such surrender was procured by the false repre- 
sentations of the defendant. This surrender was pleaded and proved 
solely as an excuse for the nonperformance by the insured of one of 
the conditions of the policy, namely, of the payment of the subsequent 
premium. - 

The fraud testified to by the plaintiff was one that went, not to the 
character of the consideration, but to the reality of the assent to the 
surrender, and could therefore be proven at law to avoid the surrender. 
Whipple v. Brown Co., 170 App. Div. 531, 156 N. Y. Supp. 63. It is 
apparent that the complaint states a good cause of action, and that 
the plaintiff’s proofs established a prima facie case which required the 
defendant to be put to its defense. 

Judgment reversed, and new trial granted, with $30 costs to appel- 
lant to abide the event. All concur. 


SUPREME COURT OF NORTH CAROLINA. 


UNDERWOOD 
v. 
JEFFERSON STANDARD LIFE INS. CO. (No. 387.)* 


1. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICARY 
—EFFECT OF ASSIGNMENT TO INSURER—“ASSIGNED.” 
The word “assigned,” as used in a life insurance policy provision that 

insured could change beneficiary while policy was unassigned, refers to 

an assignment to a stranger, and not one to the insurer for a loan there- 
chanics ect acelin wean ee aadatecnnhctea east saitlataaahialaa aes 


*Decision rendered, April 15, 1919. 98 S. E. Rep. 832. 
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on, and the insurer, while holding the policy under an assignment, could 
waive any objections to a change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Assigned.) 


2. INSURANCE—PAYMENT OF PREMIUM NOTE—DEFAULT. 


A note given by insured to insurer to cover a life policy premium, 
not being taken in payment of the premium, but as an agreement for ex- 
tension of the time of payment of premium from its date, when it was 
ae paid there was a default in the premium payment from the date of 
the note. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


3. INSURANCE—LIFE INSURANCE— PREMIUMS — PAYMENT 
FROM LOAN VALUE—LAPSE—EVIDENCE. 


Evidence in an action on a life insurance policy held to show that 
there was not enough indebtedness to have caused a lapse or expiration 
of the policy before insured’s death because the indebtedness to be de- 
ducted was less than the loan value, there being enough of the latter to 
pay premiums due and prevent lapse under the policy provisions. 


(For other cases, see Insurance, Dec. Dig. § 370.) 


4. INSURANCE—LIFE INSURANCE—POLICY—CONSTRUCTION 
—LOAN VALUE. 


Where nine annual premiums were duly and fully paid under a 
policy of life insurance, held that the loan value next opposite the figure 
“9” in the portion of the policy stating the loan values was the loan value 
at such time. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


5. INSURANCE—LIFE INSURANCE—NOTES—COMPUT ATION 
OF LOAN VALUE. 


In an action by beneficiary to collect upon a life insurance policy 
which had been assigned to insurer to secure loans, held that a note given 
to insurer not secured by an assignment of the policy was not, under 
the terms thereof, to be computed as an amount to be taken from the 
loan value in determining whether sufficient loan value remained under 
policy clause to secure and pay premiums and keep the policy in force. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


6. eee INSURANCE — POLICY — CONSTRUC- 
TION. 


In construing a life insurance policy for the purpose of ascertaining 
its legal effect, since the contract is expressed in language selected by 
the insurer all doubts as to its meaning should be resolved in favor of 
insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Guilford County; Shaw, Judge. 
Action by Mary H. Underwood against the Jefferson Standard Life 


ene Company. Judgment for plaintiff, and defendant appeals. Af- 
rmed. 


The case is as follows: The policy was issued by the Greensboro 
Life Insurance Company August 1, 1905, and on September 12, 1912, this 
company was merged with defendant. Nine full annual premiums were 
paid, the last being paid to the defendant on or about August 1, 1913, The 
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premium due on August 1, 1914, was not paid in full, but $66.85 was paid 
upon it, and a “blue note” for $96 was given, which plaintiff contends by 
its terms kept the policy in force until February 1, 1915. The policy was 
originally payable to Ruth Underwood, daughter of insured, as benefi- 
ciary, but on October 1, 1907, the beneficiary was changed to the plain- 
tiff. While plaintiff was beneficiary, the insured and plaintiff borrowed 
$385 from the Greensboro Life Insurance Company and assigned the 
policy sued on as security for the loan. While the policy was thus as- 
signed to the company the assured changed the beneficiary, this time from 
plaintiff to his estate; and while his estate was beneficiary he borrowed 
sums from the Greensboro Life Insurance Company aggregating $342.29, 
thus bringing his total indebtedness to $727.29, which was charged against 
the policy, as a lien on it, in the hands of the company by assignment to 
it. Of this amount plaintiff signed a note for $385, and, of the remaining 
$342.29, $162.04 was spent in paying the premiums on said policy. After 
the last loan. was obtained by insured he again changed the beneficiary 
from his estate to the plaintiff. 

Insured did not at any time avail himself of the privilege of taking 
the paid-up policy allowed him by nonforfeiture provision 2 set out below. 
The policy, among other provisions, contained the following: 


[Relevant Portions of Tables A and B.] 
Table A. Table B. 


Nonforfeiture Values. Nonforfeiture Values. 

After End Loan Paid-Up Ext. Ins. After End 

of Year. Value Policy. Yrs. of Year. 
2 $ 165 re ai 

275 

385 

500 

620 

750 

875 

1010 

1 1180 


= 
3 


COoOCoCoCoOoONnNonN 


— 
SOONAMSLWKH 


ae 


“Tables A and B of nonforfeiture values on the margin of the page 
show the guaranteed values of this policy corresponding to the num- 
ber of years for which full annual premiums have been paid, and in the 
event of any indebtedness against this policy these values will be re- 
duced proportionately.” 

Nonforfeiture provisions: 

“(1) Loans will be made by the company in accordance with Table 
A upon satisfactory assignment of this policy as sole security, at a rate 
of interest not to exceed six per cent. per annum, provided premiums are 
duly paid to the anniversary next succeeding the date when the loan is 
applied for. 

“(2) If provisions 2 has not been availed of one month from default 
in payment of premiums, the company will vountarily extend this policy 
in the first-named sum on page one as automatic paid-up term insurance 
in accordance with Table B.” na 

“Change of Beneficiary: The insured may, while this policy is in 
force unassigned, change the beneficiary, and such change will take ef- 
fect when indorsement thereof is made by the company upon this policy.” 

“Assignment: No assignment of this policy shall be valid unless 
made in writing, and the original, or a duplicate original, filed in the 
home office of the company. The company will not be responsible for 
the validity of any assignment.” 

“This policy is incontestable after one year from date except for non- 
payment of premiums.” 
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On September 2, 1914, the insured paid to the defendant $19.97 unearned 
interest on the loan of $727.29, as shown by article 19 of the complaint 
and not denied in the answer. The insured and the plaintiff, on the 
2lst day of August, 1912, executed a note to the Greensboro Life In- 
surance Company for $150. This note was unsecured, did not refer to the 
policy, nor profess to be a lien upon it, nor was the policy assigned to se- 
cure it, and was afterwards destroyed by the defendant’s vice president. 

The following is a copy of note for indebtedness to the company se- 
cured by the assignment of the policy: 

“This is to certify that I, the undersigned, the insured and beneficiary, 
respectively, under, and the sole owner of, policy No. 792, issued by the 
Greensboro Life Insurance Company, have this day borrowed from the 
said company the sum of seven hundred twenty-seven and 29/10 dollars, 
and hereby assign the said policy, and all profits and benefits now due, 
or which may hereafter become due, thereon, to secure the repayment of 
said loan and the interest thereon, as herein provided.” 

The following is a copy of the “blue note”: 

“Greensboro, N. C., Aug. 1, 1914. 

“On or before the Ist day of November, 1914, without grace and with- 
out demand or notice, I promise to pay to the order of Jefferson Stand- 
ard Life Insurance Company one hundred twenty-three ®/19° dollars, at 
their home office in Greensboro, N. C., with interest at the rate of six per 
cent. per annum. 

“This note is accepted by said company at the request of the maker, 
together with $38.89 dollars in cash, on the following express agreement: 

“That although no part of the premium due on the Ist day of August, 
1914, under policy No. 792-G on the life of W. I. Underwood, has been 
paid, the insurance thereunder shall be: continued in force until midnight 
of the due date of said note; that, if this note is paid on or before the 
date it becomes due, such payment, together with said cash, will then 
be accepted by said company as payment of said premium, and all rights 
under said policy shall thereupon be the same as if said premium had been 
paid when due; that, if this note is not paid on or before the day it be- 
comes due, it shall thereupon automatically cease to be a claim against 
the maker, and said company shall retain said cash as part compensation 
for the rights and privileges hereby granted, and all rights under said 
policy shall be the same as if said cash had not been paid nor this agree- 
ment made.” 

Judgment for the amount of the policy and interest at six per cent., 
less $150 and interest thereon, and costs, from which defendant appealed. 


Brooks, Sapp, & Kelly, of Greensboro, for appellant. 
Chas. A. Hines and Thos. C. Hoyle, both of Greensboro, for appellee. 


Watker, J. (after stating the facts as above). The plaintiff con- 
tends, upon the above-stated facts, that the policy was kept in force 
until after the death of the insured by the rionforfeiture provisions above 
set forth. And, for the purpose of calculating the extended insurance, 
she insists that the value of the policy, at the end of the ninth year, 
was $1010, the number set opposite the figure 9 in Table A, and from this 
sum should be taken the amount for which the policy was liable; and 
she further contends that this amount was the sum of $385 (the amount 
of the note she signed), and $162.04 (the sums used in paying premiums 
on the policy), less $19.97 (the amount of unearned interest), in all $527. 
The extended insurance, as the plaintiff contends, is therefore $1,010— 
$527.07 of 17 years, and should be counted from February 1, 1915. 

The defendant contends, on the other hand that in calculating the 
extended insurance the value of the policy at the end of the ninth year 
was only $875, the number set opposite the figure 8, in Table A, and by 
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the application of the nonforfeiture provision 1, above set forth. It 
also contends that $727.29 should be deducted from $875, in order that 
the term of extended insurance may be calculated, and that such extended 
insurance should be counted from August 1, 1914, the date of the note, 
and not from the due date of the premium note. It is conceded by the 
defendant that if $1,010 was the value of the policy at the end of the 
ninth year (and especially if the amount of the note for $150 due the 
company is not to be added to the other indebtedness), it was in force 
at the death of the insured; and, on the other hand plaintiff conceded 
that if the value of the policy at the end of the ninth year was only $875, 
and the debt properly chargeable against it was $727.29, then the policy 
had expired before the death of the insured. 


[1] The plaintiff further contends that the only amounts chargeable 
against the value of the policy in computing the extended insurance is 
$385, the original loan signed by her, and $162.04, the portions of the 
other loans used in paying the premiums; and from this, she contends, 
should be taken $19.97 unearned interest paid to the defendant, and her 
reasons are as follows: 


“(a) The policy provides that the insured may, while this policy is 
in force and unassigned, change any beneficiary, and that there is no 
question that this policy was assigned to the company at the time when 
the attempted change in the beneficiary was indorsed on the policy, and 
therefore the attempted change was null and void, the rule of law being 
that where provision is made in a policy for a change of the beneficiary 
the right must be exercised in strict accordance with the provisions of the 
policy.” 

And she cites for this position Lanier v. Insurance Co., 142 N. C. 14, 
54 S. E. 786; 14 R. C. L. Insurance, § 554 et seq.; 14.R. C. L. pages 
1390, 1391; and that, where an insurance policy provides for a change of 
the beneficiary, the latter has a vested interest therein subject to be 
divested, and then only in strict accordance with the provisions of the 
policy, for which contention she refers to Deal v. Deal, 87 S. C. 395, 
69 S. E. 886, Ann. Cas. 1912B, 1142; Arnold v. Insurance Co., 3 Ga. App. 
685, 60 S. E. 470; Mutual Benefit v. Willoughby, Ann. Cas. 1913D, 838, 
note. And further she contended that. if the attempt to change the 
beneficiary from the plaintiff to the estate of the insured was a nullity, 
and the plaintiff continued to be the beneficiary, then loans made against 
the policy, evidenced by the notes which she did not sign, were invalid 
as to her, as, “under a policy for the benefit of the wife and children of 
the insured, an assignment by the insured will not cut off their interest, 
even though it is contingent at the time the assignment is made.” 25 
Cyc. 778, 779. 


Answering this contention, it may be said that the assured had the 
right to change the beneficiary, by designating his personal representative, 
for the use of his estate, as such. The policy had not been “assigned,” 
in the sense that word is used in the contract. The assignment spoken 
of is one to a stranger, and not one to the company; for the latter could 
waive any objection to the change of the beneficiary, and did so by as- 
senting to the one which was made in this case. Where a stranger is 
assignee, his rights could not materially be affected in the absence of 
his consent, and consequently the company, without authority for that 
purpose, could not waive for him. The provision was inserted to prevent 
confusion or complication, and to relieve the company from any danger 
of liability growing out of changing the beneficiary after the policy had 
been assigned. These reasons, of course, would not apply where the 
assignment has been made to the company itself. The debt, therefore, 
was $727.29 instead of $527.07, as contended by the plaintiff, and we 
think it was that amount, in any view, as the difference between the two 
was the amount of the debt contracted while the estate was assignee, and 
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the company had the right to make the loan notwithstanding the as- 
signment and without the plaintiff’s consent. 

[2] (b) The defendant admits that it did not earn $19.97 of the 
interest that was paid to it by the insured on September 2, 1914, but 
contends that this amount should be applied on its unsecured note for 
$150,. which it destroyed. This contention, says plaintiff, is unsound; 
for it is clear that this payment of unearned interest should be applied to 
the note upon which it was paid and reduced its amount, and she relies 
upon this authority for so contending: 

“Except when otherwise agreed, a payment made on an indebtedness 
consisting of principal and interest, and applied by either the debtor or 
creditor, will be applied first to the interest due, and then to the principal, 
Payments of interest by mistake, when no interest is due, is applied as 
payment on the principal debt at the date of maturity of the obligation. 
When payments of interest are made in excess of the legal interest due, 
the excess will generally be applied to the principal.” 30 Cyc. 1249, 1250. 

“Money paid beyond lawful interest on account of the debt is, in 
legal effect, a payment upon debt.“ Loveridge v. Larned (C. C.) 
7 Fed. 294 

As to the “blue notes”: 

(c) Again plaintiff insists that the “blue notes,” and payments of 
cme in connection therewith, kept the policy in force until February 1, 
1915, 

We need not discuss in detail all of the questions raised on this 
appeal, as we are satisfied that the admission of the parties as to certain 
facts are sufficient for our purpose in deciding the case upon one or two 
grounds alone. 

Our opinion is that the extension period of the insurance should be 
counted from August 1, 1914. The object of the “blue note” was not to 
fix a new date for this purpose—that is, February 1, 1915—but it was 
given by the assured, and taken by the company. as an accomodation 
or indulgence to the former, something like a grace or favor to him in 
the way of extended time for payment of the premium, and not as in 
itself a payment of the premium. If the note was not paid, it was the 
same as if it had never been given, and there was a default in the pay- 
ment of the premium as of August 1, 1914, in which event the extended 
insurance would automatically start and prevent a lapse of the policy. 
We have so held in a case very similar to this, and exactly the same as 
this case in all of the essential facts relating to this question. The court 
in Sexton v. Insurance Co., 157 N. C. 142, 72 S. E. 863, s. c., 100 N. C. 
597, 76 S. E. 535, was called upon to construe an instrument substantially 
worded as is the “blue note” in this case and it was said by Justice 
Brown, 157 N. C. at page 144, 72 S. E. at page 864: 

“There is no evidence that the defendant accepted the note as a 
payment for the premium. It is clearly an extension of the time of 
payment. In express terms the note on its face declares the policy is 
void if the note is not paid when due. This note is similar in language 
to the one construed in Ferebee v. Insurance Co., 68 N. C. 11.” 

The court further said, at page 145 of 157 N. C., at page 864 of 72 
S. E., quoting from 3 Cooley’s Briefs on Insurance, p. 2269, and citing 
Pitt v. Insurance Co., 100 Mass. 500: 

“It is commonly stipulated by insurance companies that, if a note 
is accepted for a premium, a failure to pay the note at maturity shall 
terminate the insurance. When the policy, or the policy and the note, 
contained: a stipulation to this effect, a failure to pay at maturity a note 
given for a premium will work a forfeiture of insurance.” 

See, also, Murphy v. Insurance Co., 167 N. C. 334, 83 S. E. 461. 

The extension clause was inserted to save the policy from forfeiture 
or to prevent one. The giving of the note and payment of cash for the 
premium did not work an extension. The court in Bank of Commerce v. 
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‘ Y. Life Ins. Co., 125 Ga. 552, 54 S. E. 643, deciding the same question, 
eld: 

“The fact that $21 was paid in cash upon the premium did not 
operate to extend the policy; there being in the contract nothing dec- 
laring that a payment of a part of an annual premium should give a 
continuation period proportionate to the fraction of the premium. paid. 
* * * The validity of this contract cannot be successfully questioned. 
It did not undertake to destroy any existing right of the beneficiary 
under the policy. The extension of time was a favor, not a right, and 
the allowance of additional time for payment of a premium beyond its 
maturity did not operate to confer still further rights, in spite of the 
terms of the extension.” 

The same decision was made in Union Mut. Life Ins. Co. of Portland, 
Me., v. Adler, 38 Ind. App. 530, 73 N. E. 835, 75 N. E. 1088, and the 
case strongly supports this view. 

[3] But if the extended insurance began on August 1, 1914, instead 
of February 1, 1915, the policy was ave and in full force when the 
assured died, because when his indebte@ifess to the company is deducted, 
or rather properly proportioned to the loan value of the policy, here is 
enough of the latter left to carry it beyond the day of the death. In 
other words, there was not enough indebtedness to have caused a lapse, 
or the expiration of the policy, before that event, and this is certainly 
true if the note for $150 is not to be counted as a part of the indebtedness. 

We may well pause here to again consider the case of Sexton v. 
Insurance Co., supra, in another aspect, as defendant contends that $875 
is the proper loan value of the policy, and not $1,010, because in the 
Sexton Case, 160 N. C. 597, 600, 76 S. E. 535, 536, the court states: 

“It is true the plaintiff claims that under the automatic extension 
feature of the policy, there having been a payment of three annual 
premiums, the plaintiff was entitled to an extension to the amount 
marked on the policy. The policy, which was in evidence, provided that 
the ‘nonforfeiture value on the margin of this page shows the several 
guaranteed values of this policy corresponding to the number of years 
for which annual premiums have been paid, and in the event of any 
indebtedness against this policy these values will be reduced. proportion- 
ately.’ This table shows that where three annual premiums have been 
sail. as in this case, the loan value was $60, which would have entitled 
the insured to three years and one month’s extension. But it appeared 
in the evidence of the plaintiff that the insured had borrowed said $60 
from the company, which was unpaid, and, therefore, upon the plaintiff’s 
evidence, the insured was entitled to no extension.” 

[4, 5] Defendant then says that the original record of this case shows 
that there had been four premiums paid instead of three, and it deduces 
from this fact that the court adopted the loan value of three payments 
when there had been four, as it practically says should be done in this 
case. But that is a non sequitur. It does not follow that, because the 
court may have made a mistake as to the number of payments, it has 
held that defendant’s contention is right as to what is the loan value, 
for the law is stated correctly upon the assumption that there were only 
three payments. “There having been payment of three annual premiums, 
the plaintiff was entitled to an extension to the amount marked on the 
policy”—that is the amount set down next opposite the figure 3—and the 
court so allowed, and adjudged accordingly. It is perfectly clear that 
the court did not mean otherwise, and that it acted upon the assumption 
that had only been three premiums paid. We do not know what the 
record shows, or whether this was a mistake in fact, but we must take 
the law to be as declared upon the facts stated by he court, in the 
absence of any correction of the alleged mistake by petition to rehear. 
The parties seem to have been contented with the statement of the fact 
as it was made. But, however that may be, we are decidedly of the 
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opinion that the only construction of the policy is that the figures next 
opposite to “nine” in the first column of the table are the correct ones to 
be adopted here. 

If there had been no indebtedness, the period of extension, after 
eight full payments of premiums would have been 15 years, and after 
nine payments it would have been 17 years. In the former case the 
“loan value” of the policy would have been $875, and in latter case $1,010. 
This is according to the table of values of term and paid-up policies, 
showing the length of extended insurance in the case of the former 
class, or term insurance. The provision as to the payment of the 
premium to the anniversary next succeeding the date of a loan cannot 
operate, by any fair or reasonable construction, to reduce the loan value 
of the policy to $875, as that provision was a mere condition annexed 
to the making of the loan, and was evidently not intended to decrease the 
loan value, or to give any benefit by a reduction of it. It being admitted 
that nine annual premiums were duly any .fully paid, the loan value next 
opposite the figure 9 must control in estimating the extension period, 
as we have already shown. The result would be that the policy was 
in force when the assured died, but this is conclusively so when we 
hold, as we do, that in estimating the amount of the indebtedness the 
note for $150 should not be counted. It was not a lien on the policy, 
and the latter provides: 

“Tables A and B of nonforfeiture values on the margin of this 
page show the guaranteed values of this policy corresponding to the 
number of years for which full annual premiums have been paid, and 
in the event of any indebtedness against this policy these values will 
be reduced proportionately.” 

This clause, especially the latter part of it, plainly shows that only 
indebtedness secured by an assignment of the policy shall be considered. 
The note of $150 was not “a debt against the policy,” as contemplated 
by that provision. 

[6] We must not overlook the fact that, in construing a policy for 
the purpose of ascertaining its legal effect, the contract is expressed in 
language selected by the company for its purpose, and therefore that all 
doubts as to its meaning should be resolved in favor of the assured. 

Bray v. Insurance Co., 139 N. C. 390, 51 S. E. 922; Rayburn v. Casualty 
~ Co., 138 N. C. 379, 382, 50 S. E. 762, 107 Am. St. Rep. 548; Arnold v. 
Insurance Co., 152 N. C. 232, 67 S. E. 574; 14 Ruling Case Law, p. 226; 
Grabbs v. Insurance Co., 125 N. C. 389, 34 S. E. 503; and Bank v. In- 
surance Co., 95 U. S. 673, 24 L. Ed. 563. This court said in Bray v. 
Insurance Co., supra: 

“If the clause in question is ambiguously worded, so that there is any 
uncertainty as to its right interpretation, or if for any reason there is 
doubt in our minds concerning its true meaning, we should construe it 
rather against the defendant, who was its author, than against the 
plaintiffs; and any such doubt should be resolved in favor of the latter, 
giving, of course, legal effect to the intention, if it can be ascertained, 
although it may have been imperfectly or obscurely expressed. *. * * 
This is the rule to be adopted for our guidance in all such cases, and one 
reason, at least, for it is that the company has had the time and opportunity, 
with a view to its own interests, to make clear its meaning, by selecting 
with care and precision language fit to convey it, and, if it has failed to do 
so, the consequences of its failure should not even be shared by the 
assured, so as to deprive him of the benefit of the contract, as one of 
indemnity for his loss;” citing Grabbs v. Insurance Co., 125 N. C. 389, 
34 S. E. 503. 

In applying this just and salutary rule, Justice Harlan, in First 
National Bank of Kansas v. Hartford Fire Insurance Co., 95 U. S. 673, 
679, 24 L. Ed. 563, 565, thus tersely and strongly restated the rule, with 
the reasons for it: 


Vol. LIII—46. 
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“When a policy of insurance contains contradictory provisions, or 
has been so framed as to leave room for construction, rendering it doubt- 
ful whether the parties intended the exact truth of the applicant’s state- 
ments to be a condition precedent to any binding contract, the court 
should lean against that construction which imposes upon the assured 
the obligations of a warranty. The company cannot justly complain of 
such a rule. Its attorneys, officers, or agents prepared the policy for the 
purpose, we shall assume, both of protecting the company against fraud 
and of securing the just rights of the assured under a valid contract 
of insurance. It is its language which the court is invited to interpret, 
and it is both reasonable and just that its own words should be construed 
most. strongly against itself.” 

The rule is very pertinent here as to the several questions raised. 
But we entertain no doubt, without the aid of the rule, as to what the 
parties meant when they entered into this contract, and especially in re- 
gard to the extension clause. 

It is not necessary to consider the point as to the application of the 
unearned interest to the debt (of $779) which is chargeable against the 
policy, thereby reducing it, as we are of the opinion that, without making 
such use of it, the policy had not expired at the death of the assured, 
but was still in force. 

The case was admirably argued by both sides, and we are indebted 
to the learned counsel who appeared before us (Mr. Kelly and Mr. 
Hines) for having made easier our task in unraveling an apparently 
complex and intricate case by their very enlightening argument. 

We have reached the conclusion that the note for $150 should be 
omitted from the account in ascertaining the period for the extension 
of the insurance under Table A, and the stipulation in the policy ex- 
planatory of it, which provides for the proportioned reduction of the 
policy value by the existing indebtedness. And, further, that the loan 
value was $1,010 instead of $875. These two conclusions carry the 
policy beyond the death of the assured and entitle plaintiff to recover 
upon it. We are also inclined to the opinion that the amount of the 
unearned interest should also be deducted, but it is not necessary to 
decide that question in view of our other holdings, and we therefore leave 
it open. 

We are of opinion that Judge Shaw gave the correct judgment, and it 
must be so certified. 

Affirmed. 








































CATHOLIC ORDER OF FORESTERS v. COLLINS. (No. 9759.)* 
(Appellate Court of Indiana, Division No. 1.) 











2. INSURANCE—WARRANTIES OR REPRESENTATIONS. 
Where ihe parties to fraternal benefit certificate have fixed the char- 
acter of insured’s answers in his application as warranties, and not repre- 
sentations, the exact truth of each and every answer as given is material, 
and each of the answers must be the exact truth, or there is a breach of 
the warranty; and insured’s belief in the truth of his answers is imma- 
terial. 
(For other cases, see Insurance, Dec. Dig. *§ 723[1].) 










Appeal from Superior Court, Marion County; Theophilus J. Moll, 
Judge. 


*Decision rendered, April 3, 1919, 












122 N. E. Rep. 666. 
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Action by Mary Alice Collins against the Catholic Order of Foresters. 
From judgment for plaintiff, defendant appeals. Reversed and remanded 
with instructions. 


Edmund S. Cummings, of Chicago, ll, Edward P. Honan, of Rens- 
selaer, and Michael A. Ryan, John C. Ruckelshaus, and Russell J. Ryan, , 
all of Indianapolis, for appellant. 

John Ogdon, Ralph M. Ketchman, Clair McTurnan, Roger W. Wallace, 
and John Vajen Wilson, all of Indianapolis, for appellee. 


. 


FLINN v. WESTERN MUT. LIFE ASS’N. (No. 32612.)* 
(Supreme Court of Iowa.) 


3. INSURANCE—MUTUAL INSURANCE ASSOCIATION S— 
IDENTITY. 


Where a fraternal insurance association is incorporated in California 
with the same name as an association previously organized under the laws 
of South Dakota, and which had by amendment changed its name to. that 
thereafter adopted by the California association, held, in view of instruc- 
tions by the secretary of both corporations to members, that the two as- 
sociations are the same, with the same officers, the same members, the 
same contracts, and without the necessity of changing certificate of mem- 
bership, and that the two organizations represent one and the same entity. 


(For other cases, see Insurance, Dec. Dig. § 52.) 


4, INSURANCE—PROCESS—NONRESIDENT COMPANY. 


A nonresident insurance company does not cease to do business in 
the state under Code, § 1808, requiring it to file agreement that service 
upon it may be obtained upon the state auditor, by withdrawing its. agen- 
cies and ceasing to obtain new policies, if at the same time its old policies 
<a in force and premiums thereon are collected from the policy 

olders. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


5: INSURANCE—SERVICE UPON NONRESIDENT INSURANCE 
COMPANY—NONCOMPLIANCE WITH STATUTE. 


Nonresident insurance company will be conclusively presumed to have 
complied with Code, § 1808, requiring it to file agreement that service 
upon it may be obtained by service upon the state auditor. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


6. INSURANCE—SERVICE UPON NONRESIDENT INSURANCE 
COMPANY—COMPLIANCE WITH STATUTE. 


Code, § 1808, requiring nonresident insurance company doing business 
in the state to file agreement that service may be obtained by serving state 
auditor, and providing that such service may be by registered letter upon 
receipt of which the auditor shall acknowledge service, does not require 
acceptance of service where service is not made by registered mail, but 
by the sheriff. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 
*Decision rendered, April 11, 1919. 171 N. W. Rep. 711. 
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7. INSURANCE—SERVICE UPON NONRESIDENT INSURANCE 

COMPANY—SUFFICIENCY OF. 

Service upon nonresident insurance company was properly had upon 
the commissioner of insurance under Code, § 1808, providing that service 
shall be valid if made upon the state auditor, in view of Code Supp. 1913, 
§ 1683r3, providing that the powers and duties of the auditor relating to 
insurance matters shall be vested in the commissioner of insurance. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


8. INSURANCE—SERVICE UPON NONRESIDENT INSURANCE 

COMPANY—ACTION BY NONRESIDENT. 

Nonresident insurance company may be served by service upon com- 
missioner of insurance under Code, § 1808, and Code Supp. 1913, § 1683r3,° 
though plaintiff is a nonresident of the state; no exception being made by 
such statute as to nonresidents. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


¢ Appeal from District Court, Pottawattamie County; O. D. Wheeler, 
Judge. 

Action on a policy of insurance. The defendant made a special ap- 
pearance to object to the jurisdiction of the court for want of appropriate 
notice of suit. A hearing being had upon such special plea, it was by 
the court overruled, and the defendant appeals. Affirmed. 


Tinley, Mitchell, Pryor & Ross, of Council Bluffs, for appellant. 
Edward R. Burke and James O’Hara, both of Omaha, Neb., for ap- 
pellee. 


ee ee 


HARTMAN ert at. v. FRATERNAL BANKERS’ RESERVE SOC. 
(No. 31239.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—FRATERNAL INSURANCE—AUTH ORITY TO 

RECEIVE PREMIUM. 

Secretary of local lodge having authority to collect premiums has the 
power to make reasonable arrangements as to the method of receiving 
payments, and may authorize a bank to receive premiums to be deposited 
to his credit. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 
2. INSURANCE—FRATERNAL INSURANCE—COLLEC TION OF 
PREMIUMS—AUTHORITY. 


5 Where secretary of local lodge has authority to collect premiums, pay- 
ments to clerk authorized by secretary to receive premiums constitutes 
payment to the Secretary. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 


3. INSURANCE—FRATERNAL INSURANCB—PAYMENT OF 
PREMIUM—REASONABLENESS OF BY-LAW. 


By-law of fraternal organization providing that payment of premi- 
*Decision rendered, April 14, 1919. 171 N. W. Rep. 677. 
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um shall be ineffective unless entered on certain slip is not binding upon 
insured, although insured has agreed to be bound by subsequently enacted 
by-laws; such by-law being unreasonable. 


(For other cases, see Insurance, Dec. Dig. § 719[1).) 


4. INSURANCE—I’RATERNAL INSURANCE—PAYMENT OF PRE- 
MIUMS—WAIVER OF FORMALITY. 


Requirement that payment of premium be recorded on certain slip was 
waived where sercretary, having authority to collect premiums, instructed 
bank authorized by him to receive payments to accept premuims without 
so entering amount upon slip. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


5. INSURANCE—FRATERNAL INSURANCE—LAPSE OF 
CERTIFICATE—SUFFICIENCY OF TENDER. 


Where by-law of fraternal organization Provided that payments of 
premiums should be entered upon slip found in pocket of book furnished 
insured, inability of insured to produce slip evidencing payment of pre* 
mium does not preclude recovery upon certificate where premium was 
tendered in due time. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 






Appeal from District Court, Woodbury County; W. G. Sears, Judge. 

Action brought by the husband and daughter, beneficiaries of the in- 

sured, to recover on a benefit certificate issued by defendant on the life of 

3 en Plaintiffs had judgment as prayed, and defendant appeals. 
rmed. 






Shull, Gill, Sammis & Stilwill, of Sioux City, for appellant. 
George W. Kephart and Kass Bros., all of Sioux City, for appellees. 


HIGHLAND v. IOWA LIFE INS. CO. (No. 31022.)* 
(Supreme Court of Iowa.) 


1. INSURANCE— PREMIUM OF LIFE POLICY —PAYMENT— 
WAIVER. 

_ While mere giving of.note for premium due will not work payment, 

insurer may treat note as being equivalent of cash, and so deal with 

insured as to waive right to deny that note, though not actually paid at 

maturity, worked an actual payment. 


(For other cases, see Insurance, Dec. Dig. §§ 186[5], 388[4].) 


3. INSURANCE— PREMIUM ON LIFE POLICY—PAYMENT— 

WAIVER. 

Evidence held sufficient to sustain court finding that defendant com- 
pany, which accepted note for part of third premium and demanded pay- 
ment of note after it became due, waived default in payment of note and 
its right to claim. forfeiture of policy for nonpayment of said premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


* Decision rendered, April 10, 1919. 171 N. W. Rep. 587. 
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4. INSURANCE—LIFE INSURANCE—EXERCISING OPTION. 


Though no premium beyond the third was paid, and insured did not 
procure indorsement on policy of his election of option to have policy 
continued in force without further payment of premiums thereunder, held 
that, where loan value of policy was sufficient to pay for extended insur- 
ance up to and including the time of insured’s death, the policy was 
effective. 

(For other cases see Insurance, Dec. Dig. § 366.) 


Appeal from District Court, Wright County; H. E. Fry, Judge. 

Suit on a policy of life insurance. Trial to court without a jury. 
Judgment for plaintiff. Defendant appeals. Affirmed. 

Pickett, Swisher & Farwell, of Waterloo, for appellant. 

Eugene Shaffter and Sylvester Flynn, both of Eagle Grove, for ap- 
pellee. 


McCOY v. CENTRAL STATES LIFE INS. CO. (No. 22015.)* 
(Supreme Court of Kansas.) 


INSURANCE—LIFE INSURANCE—SUICIDE CLAUSE—EVI- 
DENCE—SUFFICIENCY. 


In an action upon a policy of life insurance containing the provision 
that in case of suicide within one year from the date of the policy the 
liability of the company shall be limited to the amount of the premium 
paid, the evidence is held sufficient to sustain a finding and judgment 
against the defendant. 


(For other cases,,see Insurance, Dec. Dig. § 665[6].) 








Porter, West, and Dawson, JJ., dissenting. 





Appeal from District Court, Johnson County. 

Action by Olive McCoy against the Central States Life Insurance 
Company. Judgment for plaintiff, a new trial was denied, and defendant 
appeals. Affirmed. 










‘ E. M. Grossman and J. L. Hornsby, both of St. Louis, Mo., for ap- 
pellant. 
C. W. Gorsuch and James D. Johnson, both of Olathe, for appellee. 


— rendered, April 12, 1919. 179 Pac. Rep. 969. Syllabus by the 
urt. 
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FITZGERALD v. BALTIMORE LIFE INS. CO. OF BALTIMORE. 
(No. 94.)* 





(Court of Appeals of Maryland.) 







INSURANCE—INDUSTRIAL INSURANCE—DISTRIBUTION OF 
PROCEEDS. 


_Unlike ordinary life insurance or membership in a mutual benefit 
society, a beneficiary named in an industrial accident has no vested rights, 
pidicdetncekceteiad tides aa eae See Sed io ics gaat cobra 


*Decision rendered, Jan. 16, 1919.. 105 Atl.. Rep. .775.-- 
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and under a “facility of payment” clause, where beneficiary died before 
insured, under provision in policy giving discretion to insurer to pay 
proceeds to those “equitably entitled,” payment of. funeral expenses, and 
balance to cousin of insured, who had possession of the policy and had 
paid some of the premiums, was proper. 


(For other cases, see Insurance, Dec. Dig. § 585[2], 586.) 


Appeal from Baltimore Court of Common Pleas; James P. Gorter, 
Judge. 

Action by Cornelius C. Fitzgerald, administrator of Arthur Anderson, 
deceased, against the Baltimore Life Insurance Company of Baltimore, 
body corporate. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Constable, JJ. 


« Cornelius C. Fitzgerald, of Baltimore, for appellant. 
George S. Yost and Alfred S. Niles, both of Baltimore (Niles, Wolff, 
Barton & Morrow, of Baltimore, on the 'prief), for appellee. 


(a rn a 


BISHOP v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. (No. 5.)* 


(Supreme Court of Michigan.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—AMEND- 


MENT OF CONSTITUTION. 


A member of a fraternal beneficiary association, as a general rule, is 
bound by the stipulation, in his policy or certificate of insurance, that it. 
is issued subject to alteration or amendment of the constitution of the as- 
sociation, made a part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE —TRI- 

BUNAL OF SOCIETY. 

Members of a fraternal beneficiary association may set up a tribunal 
to adjust the differences arising between the association and its members, 
and make its decision final, in the absence of bad faith, or refusal to act 
or pay, after an adjudication has taken place. 

(For other cases, see Insurance, Dec. Dig. § 792.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—TRI- 
BUNAL TO PASS ON CLAIMS—SINGLE MEDICAL OFFICER. 
A fraternal beneficiary association cannot constitute its general 
medical examiner its constitutional tribunal for the final acceptance or 
rejection of claims. 


(For other cases see Insurance, Dec. Dig. § 792.) 
4. INSURANCE—FRATERNAL BENEFIT INSURANCE-—TRI- 
BUNAL TO PASS ON CLAIMS—MEDICAL EXAMINER. 


Constitution of fraternal beneficiary association held not to consti- 
tute its general medical examiner the sole tribunal to determine on ac- 
ceptance or rejection of claims; . constitution giving board of directors 


*Decision rendered, April 3, 1919. 171 N W. Rep. 528. 
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authority to award full amount of beneficiary certificate after rejection of 
claim by medical examiner, an award which the convention of the order 
could likewise make on appeal. 


(For other cases see Insurance, Dec. Dig. § 792.) 


5. INSURANCE — FRATERNAL BENEFIT INSURANCE — TIME 
FOR BRINGING ACTION—LIMITATION PROVISION. 


Action against fraternal beneficiary association by its member, brought 
within six months after final rejection of his claim by convention of as- 
sociation, to which he had appealed after rejection of claim by general 
medical examiner, held not barred on any ground that liraitation provision 
of six months in the order’s constitution meant six months from time of 
rejection of claim by medical examiner, which rejection was not final. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


6. INSURANCE--MUTUAL BENEFIT INSURANCE—TOTAL DIS- 
ABILITY--SUFFICIENCY OF EVIDENCE. 


In action on benefit certificate by member of railroad brotherhood, evi- 
dence of plaintiff’s disabling injuries held sufficient to sustain verdict for 
him for the amount of the certificate. 

(For other cases, see Insurance: Dec. Dig. § 819[4].) 


7. ee BENEFIT INSURANCE—I NST RUC- 


In action by member of railroad brotherhood to recover on disability 
clause of his certificate, instruction that issue was whether plaintiff, when 
he presented his application, was afflicted with permanent paralysis of ei- 
ther extremity, and that for him to recover the jury must find that he was 
permanently disabled, etc., held to have submitted issue fairly, with proper 
limitations as to time of disability, to the jury. 


(For other cases, see Insurance, Dec. Dig. § 826[2].) 


Error to Circuit Court, Saginaw County; Wm. R. Kendrick, Judge. 

Action by Joseph A. Bishop against the Brotherhood of Locomotive 
Firemen and Enginemen-: To review a judgment for plaintiff, defendant 
brings error. Affirmed. 


Argued before Bird, C. J., and Moore, Steere, Brooke, Fellows, Stone, 
and Kuhn, JJ. 


Humphrey, Grant & Henry, of Saginaw, for appellant. 
Naegely & Picard, of Saginaw (Purcell & Travers: of Saginaw, of 
counsel), for appellee. 


(a a 


HINCHLIFFE v. MINNESOTA COMMERCIAL MEN’S ASS’N. 
(No: 21138.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—ACTION ON BENEFIT CERTIFICA T E—PRE- 
SUMPTION AND BURDEN OF PROOF. 
In an action on a death benefit certificate in a beneficiary association 
the production of the certificate and of proof of death makes a prima 


*Decision rendered, April 11, 1919. 171 N. W. Rep. 776. Syllabus by 
the Court. 
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facie case and casts upon the defendant the burden of proving lapse of 
membership. 


(For other cases, see Insurance, Dec. Dig: § 646[3].) 
= a ee AND REINSTATEMENT—F AIR- 
ESS. 


A provision of the contract that the member, if suspended for non- 
payment of an assessment, may be reinstated on payment of the delinquent 
assessment, subject to the approval of the board of directors, does not 
give the association the right to arbitrarily refuse reinstatement. It must 
act reasonably and with fairness to the insured, 


For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from District Court, Hennepin County; Joseph W. Moly- 
neaux, Judge. 

Action by Josephine Hinchliffe against the Minnesota Commerical 
Men’s Association. From an order directing a verdict for plaintiff, de- 
fendant appeals. Order reversed, and a new trial granted: 











Rieke & Hamrum, of Minneapolis, for appellant. 
Kerr Fowler, Schmitt & Furber, of Minneapolis, for resspondent. 
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FRIES v. ROYAL NEIGHBORS OF AMERICA, (No. 15252.)* 
(St- Louis Court of Appeals. Missouri.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—FRAUD OF 
REPRESENTATIVE OF INSURER—QUESTION FOR JURY. 
In husband’s action on wife’s certificate of mutual benefit society, 
whether society’s representative soliciting her membership, had written 
her answers untruly, held ‘for jury under evidence. 


(For other cases, see Insurance, Dec Diig: § 825[2].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
BY-LAWS—STATUTE. 


A by-law of a mutual benefit society, attempting to provide that the 
chief officers of the society had not authority to waive any of the provi- 
sions of the by-laws, was beyond the provisions of Acts 1911, p. 281, § 
22, and .invalid. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 

FORFEITURE BY AGENT. 

Notwithstanding provisions in policies of insurance that no contract, 
alteration, or discharge of contract, waiver of foreitures, nor granting of 
permits of credit: shall be valid unless in writing, signed by president or 
vice president of benefit association, an agent may waive a forfeiture, and 
his act estops the association. 


(For other cases, see Insurance Dec. Dig. § 755[2]-) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—ANS WERS 
TO AGENT—FALSE TRANSCRIPTION—ESTOPPEL. 


Despite by-law provision of mutual benefit society that no officer or 


210 S. W. Rep. 130. pinion File arch 4, 1919 
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local camp could waive provisions of by-laws relating to contract between 
member and society, if true answers were given by applicant for member- 
ship to agent of main lodge of order, and the agent wrote them down un- 
truly or incorrectly, knowing what true answers were, her knowledge 
was knowledge of society, and estops it to deny truth of answers. 


(For other cases, see Insurance, Dec. Dig. § 724[3].) 


5. INSURANCE — FRATERNAL BENEFIT INSURANCE—IN- 
STRUCTIONS--MISLEADING CHARACTER. 


In husband’s suit on benefit certificate of deceased wife, member of 
defendant benefit association, instruction held not erroneous, as mislead- 
ing in referring to agent of society who procured wife’s application mere- 
ly as agent, without saying whether of supreme or of local camp or lodge. 


(For other cases, see Insurance: Dec: Dig. § 826[1].) 
7. INSURANCE—MUTUAL BENEFIT INSURANCE—IN STRUC- 
TION. } 


In husband’s suit on deceased wife’s benefit certificate in fraternal 
order, instruction that if wife made truthful answers to all questions 
asked her, and that agent for society wrote in her application untrue an- 
swers, and wife signed without knowledge, then society waived untruthful- 
— “all” the answer, held not erroneous as misleading in its use of 
‘ a ‘ey . 


(For other cases, see Insurance’ Dec: Dig. § 826[1].) 


Appeal from Circuit Court, Franklin County; Hon. R. A. Breuer, 
Judge. 
“Not to be officially published.” 

Suit by Frank Fries against the Royal Neighbors of America. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Benj. D. Smith, of Mankota, Minn., W- L. Cole: of Union, and Bar- 
bour & McDavid: of Springfield, for appellant. 
James Booth, of Pacific, for respondent. 


HOWARD v. ESSEX MUT. BENEFIT ASS’N. (No. 97.)* 
(Court of Errors and Appeals of New Jersey.) 


2. INSURANCE—LIFE BENEFIT CERTIFICATE—PAYMENT OF 
PREMIUMS. 


In an action to recover upon a life benefit certificate, the fact that 
premiums were in arrears at the time of payment is of no importance, 
where there is nothing in the certificate which makes it void for nonpay- 
ment of dues. 


(For other cases, see Insurance: Dec Dig. § 750.) 


Appeal from Supreme Court. 

Action on a benefit certificate by Mary Howard against the Essex 
Mutual Benefit Association. From a judgment of the Supreme Court, 
affirming a judgment for plaintiff, defendant appeals. Judgment affirmed. 


*Decision rendered, Feb. 6, 1919. 106 Atl. Rep. 21. 
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In the Supreme Court the following per curiam was filed: 

{1, 2] “This is a suit on a life benefit certificate. The only question 
is whether the premium was paid a day before or a day after the death 
of the assured. This is a question of fact, and we cannot review the find- 
ing of the trial judge: since there was evidence that it was paid the day 
before. The fact that premiums were in arrears at the time of payment 
is of no importance, as there is nothing in the certificate which makes it 
void for nonpayment of dues. 

“Let the judgment be affirmed, with costs.” 


Edward R, McGlynn, of Newark, for appellant. 
Arthur B. Seymour, of Orange, for appellee. 


SPARANDEO v. GATTE* 
(Supreme Court of New York, Appellate Term, First Department.) 


1, INSURANCB—ACTION—STATUTE. 


Under Code Civ. Proc. § 1919, as to actions by or against associations 
of seven or more persons, beneficiary’s action against an unincorporated 
fraternal benefit association of more than seven members should have 
been brought against the president or treasurer. 


(For other cases, see Insurance, Dec. Dig. § 813.) 


2. INSURANCE—ACTION AGAINST OFFICER OF ASSOCIATION 

—PROOF. . 

If beneficiary sued officer of unincorporated fraternal association to 
recover her husband’s death benefit: on ground that by article of by-laws 
mortuary fund was entirely apart from funds of lodge, therefore in 
hands of officer as money paid to use of and recoverable by beneficiary, 
it was’a part of her case to show amount was so paid to officer. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


_ Appeal from Municipal Court, Borough of Manhattan, Sixth Dis- 
trict. 

Action by Piacenta Sparandeo against Thomas Gatti. From a judg- 

ment for plaintiff, defendant appeals. Reversed, and new trial ordered. 


Argued February term, 1919. before Lehman, Weeks, and Finch, JJ. . 


Charles G. Ognibene, of New York City (John J. O’Grady of New 
York City, of counsel), for appellant. 
Thomas P. McCormick, of New York City, for respondent. 


*Decision rendered, March 13, 1919. 175 N. Y. Supp. 117. 
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LYKE v. FIRST NAT. LIFE & ACCIDENT INS. CO. (No. 4396.)* 
(Supreme Court of South Dakota.) 


1. INSURANCE—COMMENCEMENT OF RISK. 


Notwithstanding policy provision that premiums should be payable 
annually in advance on the 12th day of September of each year, the date 
from which the period covered by premium payments is computed is the 
date when the policy went into effect, although the policy took effect on a 
later day in September. P 

(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—DEFAULT—NONPAYMENT OF PREMIUMS. 


A policy does not lapse because of nonpayment of premiums until af- 
ter the expiration of the year or other period for which premiums have 
been paid: notwithstanding a policy provision that premiums shall be pay- 
able annually in advance on a certain day, which is in fact prior to the 
day to which the policy is paid up by the previous annual premuim. 


(For other cases: see Insurance, Dec. Dig. § 349[1]-) 


3. INSURANCE—COMMENCEMENT OF RISK. 


Although insurer’s agent’s receipt for first premuim provides that the 
the applicant shall be insured from the date of the company’s approval of 
his application, the date when the policy goes into effect is, as to insured’s 
being insured from that time for a certain period for which he has paid 
premiums, the day when the policy is issued and of which it bears date, 
although such date is in fact later than approval of the application, in the 
oe of notification to or knowledge of insured of the date of. such ap- 
proval. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


4. INSURANCE—LIFE INSURANCE—NATURE OF POLICY. 


Life insurance policy providing for payment of annual premium and 
for forfeiture of policy upon nonpayment thereof is not a contract in 
force for a single year with the privilege of renewal from year to year, 
but a contract for the entire life of the insured, subject to forfeiture by 
failure to pay the annual premium when due. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from Circuit Court, Hughes County; John F. Hughes Judge: 

Action by Myrta Lyke against the First National Life & Accident In- 
surance Company. Judgment for defendant, and plaintiff appeals. Re- 
versed with directions. 


Brown & Brown, of Chamberlain: for appellant. 
Sutherland & Payne, of Pierre, for respondent. 


*Decision rendered, April 1, 1919. 171 N. W. Rep. 603. 
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MERCHANTS’ LIFE INS. CO. v. LATHROP. (No. 942.)* 
(Court of Civil Appeals of Texas: El Paso.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—REORGANIZA- 
TION OF COMPANY—BREACH OF CONTRACT 


Iowa life insurance association, conducted on mutual ndapenuniint plan, 
by its reorganization into legal reserve or level premium company, pur- 
suant to right under one of its articles of incorporation and Code Supp. 
lowa 1913. § 1798b, a right conditional on change not affecting any mem- 
bership dated prior to it, held to have breached contract with member: 
who became such prior to change, in respect of impairment of fund created 
for protection of certificate, and the member was entitled to recover sums 
theretofore paid by him with interest. 


(For other cases, see Insurance, Dec. Dig. §§ 66, 198[1].) 


Appeal from Taylor County Court; E. M- Overshiner, Judge. 

Action by Chester H. Lathrop against the Merchants’ Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Judg- 
ment affirmed, less the amount remitted. 


Cunningham & Oliver, of Abilene, and Locke & Locke, of Dallas, 
for appellant. 
Sayles & Sayles, of Abilene, for appellee. 


*Decision rendered, March 20, 1919. 210 S. W. Rep. 593. 


MERCHANTS’ LIFE INS. CO. v. HANKS. (Nos. 943-944.)* 
SAME v. MOTZ. (Nos. 943-944.)* 


(Court of Civil Appeals of Texas. El Paso.) 


Appeal from Taylor County Court; E. M. Overshiner, Judge. 

Action by Charles Motz, Jr., and Marshall Bernard Hanks, against the 
Merchants’ Life Insurance Company. From judgments for plaintiffs, de- 
fendant appeals. Affirmed. 


° 


Cunningham & Oliver, of Abilene, and Locke & Locke, of Dallas, for 
appellant. 
Sayles & Sayles of Abilene for appellee. 


*Decision rendered, March 20, 1919. 210 S W. Rep. 596. 
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TRAMMELL v. SAN ANTONIO LIFE INS. CO. (No. 6162).* 
(Court of Civil Appeals of Texas. San Antonio.) 


4. INSURANCE—ULTRA VIRES ACT—RETURN OF MONEY SE- 
_ CURED. 

An insurance company securing money under and by means of an ultra 
vires act or contract is not justified. in appropriating it and refusing to pay 
it back. 

(For other cases: see Insurance: Dec: Dig. § 36.) 


Appeal from District Court, Bexar County; J. T. Sluder, Judge. 

Suit by H. L. Trammell against San Antonio Life Insurance Company. 
From a judgment dismissing the complaint, plaintiff appeals. Reversed 
and remanded. 


Carlos Bee, of Washington, D. C., and R. C. Gaines, A. E. Mas- 
terson, and A. R. Rucks, all of Angleton, for appellant. 

Munson & Williams, of Angleton, and John F. Onion and Seay & 
Seay all of Dallas: for appellee- 


*Decision rendered, Feb. 26, 1919: Rehearing denied March 19, 1919. 
209 S. W. Rep. 786. 


SIMPSON v. GRAND INTERNATIONAL BROTHERHOOD OF 
LOCOMOTIVE ENGINEERS et at. (two cases). (Nos. 3598, 3648.) 
SMITH v. SAME (two cases). (Nos. 3597, 3647.)* 


(Supreme Court of Appeals of West Virginia-) 


5. INSURANCE—“FRATERNAL BENEFIT SOCIETY”—STATUTE. 

An unincorporated association paying no death benefits nor any dis- 
ability benefits in excess of $500 in one year to any one person is not a 
fraternal benefit society, within the meaning of chapter 55A of Barnes’. 
Code (Code 1913, c. 55A [secs- 3226-3263] ). 


(For other cases, see Insurance, Dec. Dig. § 687.) 


6. INSURANCE—SUIT AGAINST ASSOCIATION AS COR POR A- 

TION—JURISDICTION—STATUTE. 

Nor is such an association identical with an incorporated life and ac- 
cident insurance association or an incorporated building association, or 
an unincorporated pension association, composed of members of the 
general association to which they are related: in such sense as to make it 
amenable to judicial process as a corporation’ or to bring it within the 
statute authorizing judicial procedure against fraternal benefit societies, 
by name. 

(For other cases, see Insurance, Dec. Dig. § 687.) 


*Decision rendered, Feb. 11, 1919. Rehearing denied March 26, 1919. 
98 S. W. Rep. 580. Syllabus by the Court. 
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Error to Circuit Court. Mercer County. 

Suits by J. W. Simpson and by G. A- Smith against the Grand Inter- 
national Brotherhood of Locomotive Engineers and others. Verdict for 
plaintiffs against the Grand International Brotherhood of Locomotive En- 
gineers and in favor of the other defendants, and recovery in the Smith 
case reduced on motion for new trial and in the Simpson case motion for 
new trial overruled, and defendant Brotherhood in each case brings error. 
Judgment against defendant the Grand International Brotherhood of Loco- 
motive Engineers reversed, and verdict against it set aside, and judgment 
in favor of the individual defendants affirmed, and as to defendant Broth- 
erhood causes remanded, with leave to plaintiffs to acquire jurisdiction of 
its members. 


Sanders, Crockett & Kee, of, Bluefield, and William H. Werth, of 
Tazewell, Va., for plaintiffs. 

J. M. McGrath of Princeton’ and French & Easley, of Bluefield, for 
defendants. 


CALLAHAN et ux. v. ORDER OF RAILWAY CONDUCTORS OF 
AMERICA* 


é (Supreme Court of Wisconsin.) 


1, INSURANCE—FRATERNAL .INSURANCE—RULES OF OR- 
GANIZATION—EXPULSION. 


Fraternal administrative orders have a right to prescribe any reason- 
able grounds for expulsion, and court, in action to review validity of pro- 
ceeding expelling member, will not look into the technical practice of ei- 
ther the proceedings prescribed or the proceedings followed. 


(For other cases, see Insurance, Dec. Dig. § 694[3].) 


2. INSURANCE—FRATERNAL INSURANCE—CONSTRUCTION 

OF LAWS. 

In action to review validity of proceedings of fraternal order expell- 
ing plaintiff from fraternal organization, any reasonable or permissible 
construction given by organization to its constitution, laws, or rules will 
govern, unless clearly subversive of personal or property right. 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 


3. INSURANCE—FRATERNAL INSURANCE—EXPULSION OF 

MEMBER, 

Member of fraternal organization, expelled because of interference 
with grievance in the hands of a committee in violation of a law of the or- 
ganization, who during trial by the organization before expulsion did not 
object to the jurisdiction of the committee to consider the grievance will 
be estopped from objecting thereto in action to review validity of pro- 
ceedings by which he was expelled. 


(For other cases, see insurance, Dec. Dig. § 694[3].) 


4, INSURANCE—FRATERNAL INSURANCE—LAWS OF THE OR- 
GANIZATION—CONSTRUCTION. 


Law of fraternal organization» providing that any member who inter- 
*Decision rendered, April 2, 1919. 171 N. W. Rep. 653. 
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feres with a grievance that is in the hands of a committee shall be expelled, 
authorized expulsion for interference with any grievance actually in 
the hands of a committee, and so considered by all parties interested 
therein. 


(For other cases, see Insurance, Dec. Dig: § 694[2].) 


5. INSURANCE—FRATERNAL INSURANCE—EXPULS I O N—AP- 
PEAL, 


Where fraternal organization law permit an appeal from the decision 
of any division and from the decision of the president to the grand divi- 
sion, “except as provided in section 32,” and where such section deals ex- 
clusively with trials and provides explicitly what shall be done in the case 
of an annulment of an acquittal, no appeal can be taken to the grand divi- 
sion from the president’s decision, setting aside verdict of acquittal by a 
division in trying member for expulsion. 


(For other cases, see Insurance, Dec. Dig: § 694[2].) 


Appeal from Circuit Court, Milwaukee County; W. J. Turner, Judge 

Action by Patrick Callahan and wife against the Order of Railway 

ww of America. Judgment of dismissal, and plaintiff appeals. Af- 
rmed. 


EN 


STEHLIK v. MILWAUKEE TYPOGRAPHICAL UNION NO 23 
(Supreme Court of Wisconsin.) 


INSURANCE — NONPAYMENT OF DUES—FORFEITURE— 
WAIVER—“GOOD STANDING.” 


The fact that one’s membership in a labor union was not impaired by 
his delinquency and irregularity in the payment of dues did not entitle his 
representatives to a benefit payable on the death of a member “in good 
standing’” where such member was in arrears for two months’ dues at 
the time of his death; the act of the union in accepting dues in arrears 
in the past: though a waiver of the right to deny membership, not amount- 
ing to an estoppel in respect to the benefit feature. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Good Standing.) 


j mand from Circuit Court, Milwaukee County; John J. Gregory, 
udge 

Action by Bertha Stehlik, as administratrix of the estate of Frank 
Kuehnl, against Milwaukee Typographical Union No. 23. From a judg- 
ment for plaintiff, defendant appeals Reversed and remanded. 

This action was brought in the civil court for Milwaukee county by 
the plaintiff, as administratrix of the estate of Frank Kuehnl, against the 
Milwaukee Typographical Union No. 23 to recover a death benefit of $300. 
Plaintiff recovered in the civil court) where the judgment was affirmed, 
and from the judgment of the circuit court defendant brings this appeal: 


Rubin. Fawcett & Dutcher and Charles B. Rubin, all of Milwaukee 
Mae W. Richter and C. F. Rouiller, of Milwaukee, of counsel), for appel- 
ant. 


J. J. Viach. of Milwaukee, for respondent. 
*Decision rendered, April 2, 1919. 171 N. W. Rep. 753. 
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FIRE, TORNADO, ETC. 
SUPREME COURT OF KANSAS. 


MORGAN 
v. 


GERMANIA FIRE INS. CO. 


SAME 
v. 


NORTHWESTERN NAT. INS. CO. (Nos. 21960, 21961.)* 


1. INSURANCE—FIRE INSURANCE — GENERAL VERDICT—EF- 
FECT. — ; 


The general verdict in favor of the plaintiff is held to be in effect 
a sufficient finding that the fire occurred without the plaintiff’s fault. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


2. INSURANCE—FIRE INSURANCE—EXAMINATION OF IN- 
SURED: 


The provision that when required the plaintiff should submit to an 
examination under oath was not made a condition precedent to recovery, 
and his refusal to comply when called upon did not, under the circum- 
stances shown, constitute a valid defense. 


(For other cases, see Insurance, Dec. Dig. § 548.) 


3. INSURANCE--FIRE INSURANCE—KEEPING OF GASOLINE— 
AVOIDANCE. 


The policies provided that they should be void if the insured “kept, 
used or allowed on the premises gasoline * * * or petroleum or any 
of its products of greater inflammability than kerosene oil.” Held, that 
the plaintiff’s keeping in the building for two or three months his Ford car 
with its gasoline tank from one-third full to full of gasoline (although 
not in the building the night of: the fire) violated this provision and 
avoided the policies. 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 


Appeal from District Court, Sumner County. 

Action by Charles L. Morgan against the Germania Fire Insurance 
Company and the Northwestern National Insurance Company. Judgment 
for plaintiff, new trial denied, and defendants appeal. Reversed and 
remanded, with directions to enter judgment for defendants. 


C. C. Crow, of Kansas City, Mo., and Edward T. Hackney, of 
Wellington, for appellants. 
W. W. Schwinn and W. M. Ready, both of Wellington, for appellee. 


West, J. The defendant issued to the plaintiff two insurance policies 
on a frame feed barn. They each contained a clause that the insured as 
often as required should exhibit to any person designated by the company 
all that remained of any property therein described, and submit to an 


* Decision rendered, March 8, 1919. 179 Pac. Rep. 330. Syllabus by 
the Court. 
Vol. LIII—47. 
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examination under oath by any person named by the company and sub- 
scribed the same. They also provided that they should be void if the 
insured then had, or there should be kept or allowed, upon the premises 
gasoline or petroleum or any other products of greater inflammability 
than kerosene oil. Each policy provided that it should be payable in 
days after receiving proof of loss. The barn was burned June 2, 1917. 
On July 23 proofs of loss were sérved, and on September 27th the action 
was brought. November 5th the defendants moved to require the petition 
to be made more definite and certain by setting out the proof of loss. 
This was overruled. 

January 24th answers consisting of general denials were filed, and 
in February following amended answers were filed consisting of a 
general denial and the allegation that on the 4th of that month notice had 
been served on the plaintiff to appear for examination, which he refused 
to do, thereby avoiding the policies. On the 28th of February the plaintiff 
notified the defendants’ attorney that he would on the 7th of March appear 
for examination. No examination was made. On March lth this 
fact was set up by supplemental reply. It was shown on the trial that 
proofs of loss were made and delivered to the defendants more than 60 
days before the action was brought, and that no objection had been 
raised thereto and no objection made to the payment of the policies 
until the suit had been brought. The plaintiff recovered, and the de- 
fendants appeal and assign as error the refusal of the court to find for 
them at the conclusion of the plaintiff’s evidence and the refusal to 
grant a new trial. 

{1] They argue that the plaintiff failed to prove his allegation that 
the building was destroyed without his fault, and that the policies were 
made void by his having kept his Ford car in the barn with some gasoline 
in it, and also that the failure to submit to the examination when called 
upon was fatal to his case. 

Assuming, without deciding, that the burden was on the plaintiff to 
prove his allegation that the building was burned without his fault, it 
suffices to say that the general verdict in his favor must be construed as 
likewise settling this question. 

[2] The provision that the insured should submit to an examination 
when required was not made a condition precedent to recovery, and 
hence his refusal did not, under the circumstances shown, avoid the 
policies. Counsel cite four cases to sustain their contention that this 
provision, together with the refusal, avoided the policies. Pearlstine v. 
Insurance Co., 70 S. C. 75, 49 S. E. 4; Fireman’s Fund Ins. Co. v. Sims, 
115 Ga. 936, 42 S. E. 269; Sims v. Assur. Soc. (C. C.) 129 Fed. 804; 
Harris v. Pheenix Ins. Co.,'35 Conn. 310. In the Pearlstine Case a 
nonsuit was asked because a similar provision with others had been 
violated, and it was held properly refused because waiver might have 
been shown. As to the examination clause it was merely held that the 
insured could not avail himself of the excuse for noncompliance that he 
had fled to avoid arrest for homicide. In the Fireman’s Fund Case the 
policy provided that no suit could be maintained until after a compliance 
with this provision. The same thing was true of the Sims Case and 
the Harris Case. In cases involving the iron-safe clause we have held 
that its violation avoided the policy when so stated therein. Carndon. v. 
Insurance Co., 99 Kan. 785, 163 Pac. 458. 

[3] The plaintiff testified that he had kept his Ford car in the barn 
most of the time for two or three months, and that it held ten gallons 
of gasoline, and was from one-third full to full while in the barn. 
While he testified that it was not in the barn the night of the fire, the 
defendants contend that the provision was so violated as to preclude re- 
covery. Insurance Co. v. Com’rs of Shawnee Co., 54 Kan. 732, 39 Pac. 
697, is cited. There, however, the policy forbade the keeping or use of 
gasoline upon the insured premises, and it was expressly agreed that the 
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violation of this condition should avoid the policy. It was said in the 
opinion that gasoline stoves and lamps were used without hindrance or 
restraint, and that the facts showed clearly that the fire which destroyed 
the property was occasioned by such use, a situation quite unlike that now 
presented for consideration. 

In Insurance Co. v. Johnson,69 Kan. 146, 76 Pac. 419, the vacancy 
clause in the policy was to the effect that the latter became void if the 
premises became vacant for 30 days. More than 30 days after the house 
became vacant the other building was destroyed by a windstorm. It was 
decided that this building was also vacant, and the vacancy avoided the 
policy. In Insurance Co. v. Russell, 65 Kan. 373, 69 Pac. 345, 58 L. R. A. 
234, the policy provided that it should be void if the buildings became 
vacant without consent. They became vacant, and so remained for 12 
days, but were reoccupied before any loss was sustained. It was held 
that the vacancy forfeited the insurance, and that the reoccupancy did not 
revive it. It was held in London & L. Fire Ins. Co. v. Fischer, 92 Fed. 
500, 34 C. C. A. 503, that a clause similar to the one before us was not 
violated by merely permitting gasoline to be carried through the building. 
In Norwaysz v. Thuringia Ins. Co., 204 Ill. 334, 68 N. E. 551, it was held 
that a violation of such a clause avoided the policy, and that it was not 
incumbent on the insurer to show that such violation contributed to the 
loss. The opinion in Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 
465, 14 Sup. Ct. 379, 382 (38 L. Ed. 231) contains this language: 

“The condition which was violated did not, in any way, depend upon 
the fact that it increased the risk, but by the express terms of the contract 
was made to avoid the policy if the condition was not observed.” 

The policy considered in Harper v. Albany. Mutual Insurance Co., 17 
N. Y. 194, provided ‘that if the building should be used for purposes 
extrahazardous, the policy should be of no force so long as such use 
continued. Camphene, spirit gas, or burning fluid were forbidden to be 
used unless by permission indorsed on the policy. The plaintiffs con- 
ducted a bookbinding business, and used camphene for cleaning rollers, 
woodcuts, and electrotype plates, as was usual among printers, and neces- 
sary and indispensable. The policy gave the privilege of carrying on 
the printing business, and the insurer was held liable. The fire was 
caused hy the act of a plumber throwing a lighted match into a pan 
containing a small quantity of camphene. The same ruling was made 
in Harper v. New York City Insurance Co., 22 N. Y. 441; three of the 
judges vigorously dissenting. These decisions were followed in Hall 
et al. v. Ins. Co. of North America, 58 N. Y. 292, 17 Am. Rep. 255. The 
storage and use of enough kerosene to light a paper mill was held not 
to violate a clause prohibiting the storage or use of petroleum, rock 
and earth oil in Buchanan v. Exchange Fire Ins. Co., 61 N. Y. 26. In 
Shader v. Railway Passenger Assurance Co., 66 N. Y. 441, 23 Am. Rep. 
65, it was held that the death of the insured occurred while he was 
drunk, and that this avoided the policy, although he was killed by a 
pistol shot; the policy providing that no claim should be made if the 
death happened while or as a result of intoxication. The Missouri Court 
of Appeals in La Force v. Williams City Ins. Co., 43 Mo. App. 518 (syl. 3), 
held that a provision that the policy should become void if gasoline was 
kept, used or stored on the premises was not breached by the ‘ ‘occasional 
introduction of small quantities of gasoline into the house, for the 
purpose of destroying vermin and cleaning clothes. * * *” The rule 
was announced to be that to forfeit a policy requires the use of the 
prohibited article for the ordinary purposes to which it is usually put, and 
that an occasional use for a temporary and extraordinary purpose con- 
nected with the occupation of the premises is not fatal. 

The Supreme Court of Missouri held in State ex rel. v. Ellison, 269 
Mo. 410, 190 S. W. 879, that a clause incumbering the insured property 
was no less binding because its violation did not increase the hazard, the 
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doctrine being plainly and forcibly declared that the courts cannot make 
contracts for parties qualified to make their own. 

Courts and text-writers differ as to what constitutes a breach of such 
a provision as we are considering. But we believe and hold that the 
amount of gasoline kept in the car in the barn for two or three months 
was a breach thereof, and not a permissible and negligible deviation 
therefrom. 

The parties, fully competent, fairly contracted that— 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has, or * * * 
if (any usage or custom of the trade or manufacture to the contrary 
notwithstanding) there be kept, used or allowed upon the described 
premises * * * gasoline * * * or petroleum or any of its products 
of greater inflammability than kerosene oil.” 

Thus the contract was not to insure a feed barn in which a car with 
a tank of gasoline should be kept or stored, but one free from such in- 
flammable stuff. The plaintiff should have kept his contract or had in- 
dorsed thereon consent to keep his car in the building. 

The judgment is reversed, and cause is remanded, with directions 
to enter judgment for the defendant. 

All the Justices concurring. 


COURT OF APPEALS OF MARYLAND. 


LINTHICUM HEIGHTS CO. OF BALTIMORE CITY 
: v. 


FIREMEN’S INS. CO. OF NEWARK, N. J. (No. 88.)* 


1. INSURANCE-—-FIRE INSURANCE—AVOIDANCE — CONTRACT 
OF SALE. 


If fire policy had been made payable to plaintiff as owner, it would 
have been avoided by contract of sale of property, in view of the provi- 
sions that entire policy should be void if interest of insured is not truly 
stated, or if other than unconditional and sole. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


2. INSURANCE—FIRE INSURANCE—AGREEMENT FOR SALE— 
WHAT CONSTITUTES. 


Agreement whereby the party of the first part “does hereby bargain 
and sell unto the parties of the second part, and the said parties of the 
second part do hereby purchase,” etc., was a binding agreement for sale 
of property insured under the rule that such agreement avoids a fire 
policy providing that policy shall be void if interest of insured is not 
truly stated in policy, or is other than unconditional. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Appeal from Circuit Court of Baltimore City; Morris A. Soper, judge. 

“To be officially reported.” 

Bill by the Linthicum Heights Company of Baltimore City against 
the Firemen’s Insurance Company of Newark, N. J. From decree dis- 
missing the bill, complainant appeals. Affirmed. 


* Decision rendered, Feb. 13, 1919. 106 Atl. Rep. 165. 
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Argued before Boyd, C. J., and Burke, Thomas, Pattison, Urner, and 
Stockbridge, JJ. 


S. S. Field, of Baltimore, for appellant. 
W. Calvin Chesnut, of Baltimore, for appellee. 


Tuomas, J. In 1912 Mrs. Elizabeth V. Benson owned an undivided 
one-third interest in a lot or parcel of land, and improvements thereon, in 
Anne Arundel county, Md., and her brother, G. Milton Linthicum, owned 
the remaining two-third interest in said lot, and on the 27th day of 
September, 1912, the Firemen’s Insurance Company of Newark, N. J., 
issued to them, “as their respective interests may appear,” a policy -of 
fire insurance to the amount of $1,200 on the dwelling house on said lot 
for the term of five years. On the Ist of December, 1913, Mrs. Benson 
and her husband conveyed her one-third interest in said property to the 
Linthicum Heights Company of Baltimore City in fee, and on the 23d 
of January, 1915, G. Milton Linthicum and his wife conveyed his two- 
third interest in the property to the Linthicum Heights Company of 
Baltimore City in fee. On the 7th of December, 1915, Seth H. Linthicum, 
vice president of the Linthicum Heights Company, sent the policy of 
insurance and the following letter to J. Arthur Wickham, who at the 
time the policy was issued was, as stated by him, solicitor for Edward G. 
Parker & Sons, through whom the policy was obtained from the general 
agents of the insurance company in Baltimore city: 


“December 7th, 1915. 
“Mr. J. Arthur Wickham, 32 South St., Baltimore. Kindly make the 
inclosed policy payable to the Linthicum Heights Company of Baltimore 
City as Mrs. Benson and Dr. Linthicum have no further interest in the 
same. We remain, 
“Very truly yours, 
“J. Charles Linthicum & Brother.” 


Mr. Wickham states that he took the letter and policy to the office 
of the agents of the Firemen’s Insurance Company; that they, or some 
one in their office, took a copy of the letter and then handed the letter 
back to him; that he left the policy with the agents of the company; and 
that they returned it to him the next day with the following rider attached 
to it, as of December 8, 1915: 

“Loss or damage, if any, under this policy shall be payable to the 
Linthicum Heights Company of Baltimore City, mortgagee, or trustees, 
as nent may appear.’ 

Wickman further testified that the policy remained in his office 
until shen the dwelling house referred to therein was destroyed by fire 
on June 14, 1916. 

On the 20th of January, 1915, the Linthicum Heights Company entered 
into the following agreement with Walter P. Schmick and Kathryn F. 
Schmick, his wife, for the sale of four lots or parcels of land, being 
parts of the land conveyed by the deeds referred to and including the 
part thereof on which the dwelling house mentioned in said policy was 
located : 

“This agreement made in duplicate this 20th day of January, in the 
year nineteen hundred and fifteen, by and between the Linthicum Heights 
Company of Baltimore City, a corporation, of the first part, and Walter 
P. Schmick and Kathryn F. Schmick, his wife, of Baltimore city, state of 
Maryland, of the second part: 

Witnesseth that the said part~ of the first part does hereby bargain 
and sell unto the parties of the second part, and the said parties of the 
second part do hereby purchase from the said party of the first part, 
all that lot of ground and improvements thereon, designated as lots Nos. 
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95, 96, 82 and 83 on the north side of Greenwood road and extending to 
the south side of Maple road, as said roads are laid down on the plat of 
Linthicum Heights Annex, said plat being filed in Plat Book No. 1, folio 
-, in the clerk's office in the circuit court of Anne Arundel county. 

“At and for the price of thirty-six hundred dollars ($3,600.00), 
which said sum is to be paid as follows: 

“The said parties of the second part are to convey unto the said 
party of the first part all their right, title and interest in and to property 
known as No. 2615 West Fayette street, in the city of Baltimore aforesaid, 
which said property is for the purposes of this contract valued at eleven 
hundred dollars ($1,100.00) and is subject to a certain mortgage in the 
original sum of $1,100.00, but on which said property the parties of the 
second part have now an equity of two hundred and fifty dollars ($250.- 
00), which said equity is to be applied on the purchase price of the prop- 
erty hereby sold, the party of the first part to assume the unpaid balance 
on said mortgage, and the balance of said purchase price, to wit, thirty- 
three hundred and fifty dollars ($3,350.00), to be paid in monthly install- 
ments of twenty-five dollars ($25.00), upon the first day of each month 
after signing of this agreement, with interest at the rate of 6 per cent. 
per annum; out of said monthly installments is to be deducted the interest 
on the balance of the purchase price, and taxes, insurance and other 
expenses, assessments or charges as are levied or are to be levied on said 
property by the state or county authorities; interest to be charged only on 
monthly balances. 

“It is understood and agreed that when the principal sum shall have 
been reduced to the sum of two thousand dollars ($2,000.00), the party 
of the first part, at its option, may require the parties of the second part 
to procure a building association mortgage for the said balance, and 
have the said property deeded to the said parties of the second part, by 
2@ good and merchantable title. . 

“It is further understood and agreed that if default be made by the 
parties of the second part, their heirs or assigns, in any of the monthly 
payments aforesaid, and such default shall continue for a period of thirty 
days from the date on which said payment became due and payable, such 
default shall be considered a breach of this contract on the part of the 
parties of the second part, and the whole amount due on this contract shall 
immediately become due and payable, and if not paid, this contract 
shall, at the option of the party of the first part be null and void, and all 
payments made under this contract by the parties of the second part shall 
be retained by the party of the first part as rent for the aforesaid property. 

“And when the full purchase price shall have been paid, the party 
of the first part undertakes and agrees to give to the parties of the second 
part a good and sufficient deed in fee simple to the property herein 
described, which deed shall contain the certain restrictions, conditions and 
covenants contained in deeds of Linthicum Heights Annex, which restric- 
tions, conditions and covenant fully appear in a deed from the Linthicum 
Heights Company to James F. McDermott, Jr., et al. See Land Records 
Anne Arundel County. 

“The parties of the second part agree not to assign their interest under 
this contract without the written consent of the party of the first part. 

“The party of the first part reserves to itself, its sucessors and 
assigns, the right to the use of the well located on one of the lots hereby 
sold, and further reserves a right of way or easement four feet in width 
across the rear of lots Nos. 82 and 83 and a right of way or easement 
from the rear of lots 82 and 96 to the well immediately above mentioned. 

“The party of the first part undertakes and agrees to make the 
following improvements, to wit: 

“Install a furnace in the main building to heat the first and second 
floors; install a range in the kitchen to heat the room above; to wire 
the house and place fixtures in same; build a porch along the front of the 
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house, at least seven feet wide; install bathroom fixtures in the room 
over the kitchen; clean up the property by removing rubbish on same; 
place sink in kitchen; repair the shutters that have blown off of the house; 
run a pipe from the pump to the bathroom with a small tank in the attic, 
or place an air pressure tank in the basement, at the option of the first 
part, and install a concrete cesspool; these improevements to be made in 
thirty days from the date of this agreement.” 

Walter P. Schmick and his wife entered into possession of the prop- 
erty under the above contract, and occupied the dwelling thereon until 
the 14th of June, 1916, having paid in the meantime $560 on account of the 
purchase price. 

The dwelling house was destroyed by fire on the 14th of June, 1916, 
and the Firemen’s Insurance Company refused to pay the amount of 
insurance thereon on the following grounds: (1) Because the policy had 
not been transferred or made payable to the Linthicum Heights Company 
as the owner of the property. (2) Because the Linthicum Heights Com- 
pany did not furnish proofs of loss. (3) Because the policy was avoided 
by the contract of sale between the Linthicum Heights Company and 
Walter P. Schmick and wife. On the'12th of June, 1917, the. Linthicum 
Heights Company filed a bill of complaint in the circuit court of Baltimore 
city against the insurance company to reform the policy so as to make it 
payable to the Linthicum Heights Company of Baltimore City and to 
enforce it accordingly, and the present appeal is from the decree of the 
court below dismissing the bill. 

[1] Assuming that the rider or indorsement placed on the policy on 
December 8, 1915, was the result of a mistake which could be~ corrected 
by a court of equity, and that the evidence in the case shows a waiver 
by the defendant of the provisions of the policy requiring proofs of loss, 
it is clear that under the provisions of the contract of insurance, and the 
decisions in this state, the policy in question was avoided by the contract 
of sale between the Linthicum Heights Company and Walter P. Schmick 
and wife. The policy contains the following provisions: 

“This entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof; or if the interest of the 
insured in the property be not truly stated herein; or in case of any fraud 
or false swearing by the insured touching any matter relating to this 
insurance or the subject thereof, whether before or after a loss. 

“The entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the hazard be increased 
by any means within the control or knowledge of the insured; or if 
mechanics be employed in building, altering or repairing the within 
described premises for more than 15 days at any one time; or if the 
interest of the ‘insured be other than unconditional and sole ownership; 
or if the subject of insurance be a building on ground not owned by the 
insured in fee simple; or if the subject of insurance be personal property 
and be or become incumbered by a chattel mortgage; or if, with the 
knowledge of the insured, foreclosure proceedings be commenced or notice 
given of sale of any property covered by this policy by virtue of any 
mortgage or trust deed; or if any change, other than by the death of an 
insured, take place in the interest, title, or possession of the subject of 
insurance (except change of occupants without increase of hazard) 
whether by legal process or judgment or by volutary act of the insured, 
or otherwise; or if this policy be assigned before a loss.” 

« The contract of sale to Walter P. Schmick and wife was made on the 
20th of January, 1915, and if the policy had, on December 8, 1915, been 
made payable to: the Linthicum Heights Company of Baltimore City, as 
the owner of the property, as the appellant contends it should have been 
in accordance with the letter of December 7, 1915, to J. Arthur Wick- 
ham, the interest of the insured would not have been truly stated in the 
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policy, nor was the interest of the Linthicum ‘Heights Company in the 
property at that time that of unconditional and sole ownership. 

In the case of Skinner & Sons’ Co. v. Houghton, 92 Md. 68, 48 Atl. 
85, 84 Am. St. Rep. 485, the facts of the case, as stated by the court were 
as follows: 

“On the 18th day of February, 1899, Caroline S. Houghton and her 
husband entered into an agreement with Charles E. Savage by which 
they agreed to sell and convey to him or his assigns, upon written notice 
of the acceptance of the agreeemnt within 60 days from its date, certain 
property in the city of Baltimore for the sum of $50,000. It was agreed 
that the purchaser should pay the purchase-money within 90 days after 
the notification of the acceptance, and $200, paid when the agreement was 
made, was to be credited on the amount. Within the 60 days (on April 
14), Savage assigned his option to the appellant, and notified Mr. and 
Mrs. Houghton of his acceptance and assignment, to which they gave 
their assent. On the 11th day of May, 1899, some of the improvements 
on the property were destroyed by fire, having been insured in eight 
companies prior to the execution of the agreement. At the time of the 
fire the Houghtons were still in possession of the property, none of the 
purchase-money, except the $200, had been paid, and the deed had not 
been executed.” 

Two of the insurance companies referred to by the court, viz., the 
German-American Insurance Company of New York, and the Merchants’ 
& Manufacturers’ Fire Insurance Company of Baltimore City, denied all 
liabiliy, and refused to pay the amount of their policies on the ground 
that under the provisions thereof the policies were avoided by the contract 
of sale. The policies contained provisions like the policy involved in this 
suit. In reference to the effect of the contract of sale upon the title to 
the property, the court said: 

“Under a contract of this kind, in equity, ‘the vendee is in fact 
considered as the owner of the land, and although the vendor may still 
retain the title, he holds it as trustee for the vendee, to whom all the 
beneficial interest has passed, with a lien on the estate as security for 
any unpaid portion of the purchase money.’” 

The court held that the contract of sale avoided the policies, and, 
in reference to the provision declaring that the policies should be void 
“if the interest of the insured be other than unconditional and sole 
ownership,” said: 

“The policies before us contain provisions, in addition to what we 
have already stated, that they should be void ‘if the insured in the prop- 
erty be not truly stated therein,’ and ‘unless otherwise provided by agree- 
ment and indorsed hereon or added therto * * * if the interest of 
the insured be other than unconditional and sole ownership.’ There is no 
indorsement to the contrary, and therefore it was represented to the 
companies that the interest of the insured was ‘unconditional and sole 
ownership’ when the policies were issued, and under the other provision 
any change inthe interest held when the insurance was taken would in- 
validate the policy. It would certainly be placing a very liberal construc- 
tion on these provisions, in favor of the assured, to say that after April 
14, the interest of Mrs. Houghton was still an unconditional and sole 
ownership. She and her husband were then bound under their hands 
and seals to give the appellant a good and merchantable fee-simple title 
to the property within 90 days from April 14th. She was not then the 
sole wwner, as the appellant then owned the equitable estate in the prop- 
erty, and any loss by fire would be sustained by it. In equity it was 
regarded as the owner. There are a number of cases cited in note to 13 
Ency of Law (2d Ed.) 234, deciding that one who is in possession of 
real property under a contract to purchase, and not in default in the 
paysnt, is in equity the owner of the land, and hence is entitled to 
insul @ as ‘sole and unconditional owner,’ and on page 235 of the same 
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volume it is said: ‘A vendor in a land contract, who has admitted the 
vendee into possession, is not sole and unconditional owner, although he 
retains the legal title.’ .We do not understand why the possession of the 
vendee should make any difference in determining whether the vendor is 
the sole and unconditional owner. If the vendor conveys by deed all his 
interest and takes a mortgage for the purchase money, but remains in 
possession, he would not be the sole ‘and unconditional owner. And if 
he has done an act which vests another with such an estate as to make 
him sustain the loss, if destroyed or injured by fire, and cause him to be 
regarded in equity as the owner, as has been done here, how can it be 
said that the interest of the vendor is still that of unconditional and sole 
ownership?” 

[2] The learned counsel for the appellant insists that the rule an- 
nounced in Skinner & Sons’ Co. v. Houghton, supra, cannot apply in this 
case, because “in substance and effect the agreement with the Schmicks 
was simply a contract of rental at $25 per month, with an option to 
purchase at $3,600.” But the language of the contract is: 

“This agreement * * * witnesseth that the said party of the first 
part does hereby bargain and sell unto the parties of the second part, and 
the said parties of the second part do hereby purchase from the said party 
of the first part,”’ etc. 

In the case of Swartz v. Realty Co., 106 Md. 290, 67 Atl. 283, the 
court said: 

“Since the decision in Brewer v. Herbert, 30 Md. 301 [96 Am. Dec. 
582], it has been the law of this state that under such a contract as this, 
in equity, ‘from the time the owner of an estate enters into a binding 
agreement for its sale, he holds the same in trust for the purchaser, 
and the latter becomes a trustee of the purchase money for the vendor, 
and, being thus in equity the owner, the vendee must bear any loss which 
may happen, and is entitled to any benefit which may accrue to the estate 
in the interim between the agreement and the conveyance.’ The terms 
of the contract in that case were in effect the same as those in this—there 
the contract said, ‘has this day sold,’ and here the appellee ‘does hereby 
bargain and sell,’ and the appellant ‘does hereby purchase.’ Judge Miller 
said, ‘By such terms the title in equity passes from the date of the con- 
tract,’ and he then went on to show that the fact possession was to be 
given in the fygpre (six months in that case, but immediately here) 
did not affect the question.” 

We are unable to adopt the view of the appellant that the contract 
with Walter P. Schmick and wife was not a binding agreement for the 
sale of the property; and under the authorities referred to, and the cases 
therein cited, we must affirm the decree of the court below. 

Decree affirmed, with costs. 
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ST. LOUIS COURT OF APPEALS. 


MIssouRI 


TRUST CO. OF ST. LOUIS COUNTY 
v. 


PHCENIX INS. CO. OF HARTFORD, CONN. 


SAME 
Vv. 


GERMAN-AMERICAN INS. CO. OF NEW YORK. 
(Nos. 14921, 14922.)* 


1. INSURANCE—FIRE INSURANCE—CHANGE OF OWNERSHIP. 
Evidence held to show that plaintiff mortgagee, suing upon fire in- 
surance policy, had knowledge of the change of ownership of the pro- 
perty, but failed to notify the insurers. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—VALIDITY OF POLICY—CHANGE OF OWNER- 

SHIP—NOTICE TO INSURER. 

Where the owner of mortgaged property which was insured sold the 
same to another, and no notice thereof was given to the insurer, the pol- 
icies became void as to both vender and purchaser. 

(For other cases, see Insurance, Dec. Dig. § 328[1]-) 


4. INSURANCE — FIRE INSURANCE — POLICY — STANDARD 

MORTGAGE CLAUSE. 

A union or standard mortgage clause attached to a policy constitutes 
a new and independent insurance contract between insuger and mortgagee 
for the latter’s benefit, which contract is ingrafted upon the main policy, 
and the rights of the mortgagee or trustee and the insurer as to forfeiture 
must be determined by the provisions of the mortgage clause construed 
with the policy. 

(For other cases see Insurance Dec. Dig. § 311[3].) 


6. INSURANCE — FIRE INSURANCE — MORTGAGE CLAUSE — 

CHANGE OF OWNERSHIP—NOTICE BY MORTGAGEE. 

A provision in a mortgage clause attached to a fire insurance policy 
that the interest of the mortgagee or trustee shall not be invalidated by 
any act or neglect of the mortgagor or owner ceases to be operative 
whenever a change of ownership becomes known to the mortgagee or 
— and he fails or neglects to notify the insurer as provided by the 
policy. 

(For other cases see Insurance Dec. Dig. § 311[3].) 


7. INSURANCE—FIRE INSURANCEB—MORTGAGEE’S FAILURE 
TO NOTIFY INSURER OF CHANGE IN OWNERSHIP. 


Policy provisions must be construed as favorably to the insured mort- 
gagee as possible. 


(For other cases see Insurance Dec. Dig. § 146[3].) 
*Decision rendered. March 4, 1919, 210 S- W. Rep. 98, 
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Appeal from Circuit Court St. Louis County; John W. McElhinney 
and Gustave A. Wurdeman Judges. 

Suits by the Trust Company of St. Louis County against the Phoenix 
Insurance Company of Hartford Conn. and against the German-American 
Insurance Company of New York upon policies of insurance upon the 
same property were heard together but by different judges and resulted 
in a judgment for defendant in the first case and for plaintiff in the sec- 
ond from which the losing party in each case appeals. Judgment in the 
first case affirmed and in the second reversed and remanded with direc- 
tions to enter judgment for defendant. 


Thomas K- Skinker of St. Louis for Trust Co. 
Ryan & Thompson, of St. Louis, for Insurance Companies. 


Becker, J. Plaintiff below instituted two suits upon policies of fire 
insurance—one against the Phoenix Insurance Company, in which judg- 
ment resulted for defendant; the other against the German American In- 
surance Company: in which judgment resulted in favor of plaintiff. In 
- course appeals were brought here by the losing party in each case 

ow. 

While plaintiff filed both suits in the circuit court of St. Louis county: 
the case against the Phcenix Insurance Company was assigned to division 
No. 1, and the case against the German-American Insurance Company 
was assigned to division No. 2. Inasmuch as a trial to a jury had been 
waived, and the facts in each case being identical, excepting only the 
wording of the mortgage clause in each of the policies of insurance sued 
on, the judge of division No. 1 and the judge of division No. 2 of said 
circuit court sat and heard the cases together. In light of this fact both 
appeals are brought here upon a joint abstract of the record- 

Each policy of insurance, as originally written, insured George C. 
and Martha L. Shanks against direct loss or damage by fire to a house 
numbered 6232 Chatham avenue in St. Louis county, Mo. The Phoenix 
policy was in the sum of $500, and was issued July 6, 1909, and the Ger- 
man-American policy was in the sum of $600, and was issued August 30, 
1909; each policy insuring for a period of three years from date of issue: 

The said Shanks borrowed from the plaintiff the Trust Company of 
St. Louis County the sum of $1,100: for which they executed their princi- 
pal note in said sum: payable three years from date, and their six semi- 
annual interest notes each in the sum of $33. All of the notes were made 
payable to the order of F. J. Hollocher, who was the assistant secretary 
of the plaintiff company. To secure the payment of these said notes the 
Shanks executed a deed of trust on the property above described, where- 
in they conveyed the said premises to the Trust Company of St. Louis 
County as trustee for the said ‘Hollocher, cestui que trust. In said deed 
of trust it was provided that the owners of the property were to keep the 
improvements upon the premises insured in the sum of $1,100, and that the 
policies therefor were to be assigned to the trustee in the deed of trust, 
—— use and benefit of the holder of the notes in said deed of trust de- 
scribed: 

Pursuant to such provision in said deed of trust, on August 30, 1909, 
at the direction of said Shanks and of the plaintiff, the Phoenix Insurance 
Company and the German-American Insurance Company each issued and 
attached a standard mortgage clause to the insurance policies in question 
in this suit. That part of the mortgage clause which was attached to: the 
Pheenix Insurance Company’s policy which is pertinent to the issue in this 
case reads as follows: 


“Loss or damage if any, under this policy, shall be payable to the 
Trust Company of St. Louis County: mortgagee (or trustee), as inter- 
est may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein, shall not be invalidated by any act or neglect of the 
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mortgagor or owner of the within described property, nor by any fore- 
closure or other proceedings or notice of sale relating to the property, 
nor by any change in the title or ownership of the property, nor by the 
occupation of the premises for purposes more hazardous than are per- 
mitted by this policy; provided that, in case the mortgagor or owner shall 
neglect to pay any premium due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same. 

“Provided also that the mortgagee (or trustee) shall notify this com- 
pany of any change of ownership or occupancy or increase of hazard 
which shall come to the knowledge of said mortgagee (or trustee), and 
unless permitted by this policy, it shall be noted hereon and the mort- 
gagee ( or trustee) shall, on demand, pay the premium for such increased 
hazard for the term of the use thereof; otherwise this policy shall be null 
and void.” 

Whereas that part of the mortgage clause with which we are con- 
cerned in the German-American policy reads as follows: 


“The interest of Chas. F. Vogel, trustee, having been satisfied, loss, 
if any, payable to the Trust Company of St. Louis County, mortgagee 
or trustee, as hereinafter provided; it being hereby understood and agreed 
that this insurance as to the interest of the mortgagee or trustee only 
therein shall not be invalidated by any act or neglect of the mortgagor or 
owner of the property insured, nor by the occupation of the premises for 
purposes more hazardous than are permitted by the terms of this policy; 
provided that, in case the mortgagor or owner neglects or refuses to pay 
any premium due under this policy, then. on demand. the mortgagee or 
trustee shall pay the same; provided also that the mortgagee or trustee 
Shall notify this company of any change of ownership or increase of haz- 
ard which shall come to his or their knowledge and shall have permission 
ao? such change of ownership or increase of hazard duly indorsed on this 
policy. 

On March 26, 1910, the said Shanks conveyed said property by war- 
ranty deed to one J. R. Kennon, then of Eldorado, Springs, Mo., in ex- 
change for some property located at Eldorado Springs. This deed was 
not recorded: It appears that Kennon lived elsewhere than in St. Louis 
county, and placed this property with Surkamp & Givans, real estate 
agents at Wellston, in St. Louis county, who obtained “a tenant for the 
same and accounted to Kennon monthly for the rents. 

At the time Kennon purchased the property from Shanks the first 
interest note; which had fallen due January 17, 1910; had already been 
paid: and in July, 1910, when the next interest note was about to or had 
just fallen due, Kennon sent the following letter to the plaintiff trust 


company : 
“Eldorado Surings, Mo., July 18, 1910. 
“St. Lous County Trust Co., Clayton, Missouri—Gentlemen: I here- 
with hand you check for $33.00 to pay the semiannual interest on the $1,- 
100 deed of trust held by you, signed by George C. Shanks, secured by 
property No. 6232 Chatham avenue. I am the owner of the property and 
wish you would transfer the insurance. 
“In future you can send notice to me or I will have Surkamp & 
Givans attend to paying the interest. 
“Yours truly: J: R. Kennon. 
“P, S.—Mail interest note to me.” 


The plaintiff replied to the above letter as follows: 
“July 19, 1910. 

“Mr. J. R. Kennon, Eldorado Springs, Mo.—Dear Sir: We are in 
receipt of your favor of the 18th instant, inclosing check for $33.00 in 
payment of the George C. Shanks’ interest note for which please accept 
our thanks. We have made the proper memorandum in reference to send- 
ing the notices to you and will inthe future do so. 

“We are not canceling the note, as the check sent by you is a per- 
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sonal check, but as soon as we receive return on it, will mail you the note: 
These personal checks cost us $0.15 to collect and we would therefore re- 
quest that you instruct your bank to remit to us without charge on this 
one, or we will have to charge you whatever they charge us. In the fu- 
ture we must ask you to send us cashier's checks. 

“Very truly yours,” 

It further appears that early in December of 1910 Kennon received 
a letter from the plaintiff requesting him to pay the taxes upon the pro- 
perty, in conformity with which Kennon, on December 16, 1910, sent the 
plaintiff a check for $50 with which to pay the taxes and an interest note 
that was to fall due on January 17, 1911. An acknowledgment thereof is 
found in the following letter: 

; “Clayton Mo., Dec. 23, 1910. 

“Mr. J. R. Kennon, Little Rock, Ark—Dear Sir: In accordance with 
our letter to you of a few days ago we are inclosing you herewith the 
interest note for $33.00, property canceled, together with the receipt for 
taxes paid and our check for $2.41, being the balance due you out of 
$50.00 which you sent us. 

“Very truly yours, Charles N. Gilles, 
“Assistant Secretary.” 

It further appears that some time after the plaintiff made the loan 
to the Shanks on the property secured by the said deed of trust, and 
prior to the date upon which the premises were destroyed by fire, plain- 
tiff sold the loan to one William H. Priess, who thereafter continued to 
be the owner and holder thereof until after March 16, 1911, on which 
day the premises were destroyed by fire. After the fire, and shortly 
prior to the institution of these cases, the plaintiff repurchased the loan 
from said Priess. During the time that Priess owned the loan the plain- 
tiff trust company represented Priess in all matters with respect thereto, 
collecting the interest notes and giving attention to the payment of the 
taxes, etc. As to this agency the president of the plaintiff company: 
Mr. Hereford, testified : 

“We were collecting agents for William H. Priess, who deposited 
the notes with us for collection as they became due, and we usually col- 
lected and deposited the money to his credit.” 

On the 2lst day of March, 1910, plaintiff, by letter, notified the 
agents for both of the defendant insurances companies of the destruction 
of the building by fire and later made proofs of loss. Plaintiff in due 
course having demanded payment of the policies from the defendants, 
and the same being refused, thereafter brought suit- 

The answers of each of the defendant companies set up as a defense 
to the action that before the fire occurred a change had taken place in 
the ownership of the property insured, that this fact had come to the 
knowledge of the plaintiff, and that plaintiff had failed to give notice of 
it to the defendants, in consequence of which the plaintiff had in each case 
forfeited all of its rights under the policies. 

To such answers plaintiff replied: . 

“(1) That there is no such evidence before the court showing that . 
change of ownership came to the knowledge of the plaintiff before the fire 
as = warrant the court in inflicting upon the plaintiff forfeiture of its 
rights. 

“(2) That, supposing there was a change of ownership known to the 
plaintiff, there is no provision in either of the policies entitling the defend- 
ant to claim a forfeiture for failure on the part of plaintiff to report it. 

“(3) That at the time of the receipt of Kennon’s letter of July 18th, 
and from that time forward until after the fire, the plaintiff was not the 
owner of the policies, but was a mere naked trustee in the deed or trust, 
and as such was not bound to give notice of a change of ownership even 
if one came to its knowledge.” 

_ After taking the case under advisement, Judge McElhinney, of divi- 
sion No. 1. found and gave judgment in favor of the defendant Phoenix 
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Insurance Company, whereas Judge Wurdeman, of division No. 2: after 
taking the case under advisement, found and gave judgment in favor of 
plaintiff and against the defendant German-American Insurance Company 
for $740.88.. In due course appeals were taken in both cases. 

[1, 2] I. We take up first the point raised by learned counsel for the 
plaintiff below, that there is no evidence that any change of ownership 
came to the knowledge of the plaintiff before the fire, as will warrant the 
court in inflicting upon the plaintiff forfeiture of its rights under either 
of these policies. In support of this contention it is seriously urged that 
Kennon’s letter to the plaintiff, set out in full in the statement of facts 
above, does no necessarily mean that there was a change of ownership 
of the property in question, and that neither did it impart knowledge to 
the plaintiff that there was in point of fact a change of ownership, but 
that, at most, the letter only gave information to plaintiff of a claim of 
ownership on the part of said Kennon- To this we cannot agree. 

The fact that the Shanks sold the property in question to Kennon 
i@ undisputed, and the fact that the plaintiff company received Kennon’s 
letter of July 18, 1910, is admitted, in which letter Kennon inclosed a check 
in payment of the then due interest note secured by deed of trust upon 
the property in question, and not alone notified the plaintiff company 
that he was the owner of the property, but requested that it attend to the 
transferring of the very insurance in question in suit. We can come to 
no other conclusion but that the plaintiff company must be held to have 
had knowledge of the change of ownership of the property from the 
date that it received Kennon’s letter, dated July 18, 1910, in which ap- 
pears the sentence: “I am the owner of the property and wish you would 
transfer the insurance. The receipt of this letter by the plaintiff company 
appears absolutely from the plaintiff’s letter of July 19, 1910, acknowl- 
edging receipt of the said letter of Kennon, together with the inclosed 
check for $33 in payment of the interest note. This letter was signed by 
Charles N. Gilles, assistant secretary of the said trust company, one of the 
executive officers of the plaintiff company; for, according to the testi- 
mony of F. J. Hollocher, who was secretary of the plaintiff company 
and a witness for the defendant, “during that year the executive officers 
of the plaintiff were Mr. Hereford: president: myself, secretary, and Mr. 
Gilles, assistant secretary.” And it is undisputed that Mr. Gilles, as part 
of his duties as assistant secretary, received and opened the mail of the 
trust company and saw to its proper distribution to the several depart 
ments in the trust company for answering. 

In view of all the facts in this case, we hold that whatev.r came to 
the knowledge of Gilles as one of the executive officers in his capacity 
of assistant secretary of this company was knowledge of the company, 
and as we hold the information in the letter of Kennon’s of July 18, 1910, 
must be construed as containing sufficient information to put the one re- 
ceiving same upon notice that he was the owner of the premises in ques- 
tion, we hold that the plaintiff company had knowledge of the transfer 
of the ownership of the property in question on July 19, 1910, and we 
therefore rule this point against the plaintiff company: 

[3, 4] II. Holding as we do, that the plaintiff company had knowl- 
edge of the change of ownership, the question remaining that is decisive 
of the case must be determined upon the construction to be placed upon 
the mortgage clause attached to each of the said policies; in other words: 
what is the effect under the mortgage clauses of the plaintiff's failure to 
notify defendants of a change of ownership of the property in question: 
which change of ownership was known to plaintiff company? 

It is conceded that, the insured, George C. and Martha L. Shanks, 
having sold the property covered by the policies of insurance in question 
to J. R. Kennon, and as we have above determined that no notice of such 
change of ownership was given to the insurance company, the ¥ seneies are 
void as to said Shanks and Kennon. Marcus v. Insurance Co., 187 Mo. 


App. 134, 173 S. W- 30. 
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The mortgage clause in each of the cases before us are the usual 
union or standard mortgage clauses, and are attached to the policies in 
question, and thereby constitute a new and independent contract of in- 
surance between he insurance company and the trust Company of St. 
Louis County, trustee for the benefit of the cestui que trust. Such new 
contract is ingrafted upon the main contract of insurance contained in the 
policy itself to be rendered certain and understood by reference to the 
policy itself. Reference must be had to the original contract for the 
description of the property insured, the amount, rate, and terms of the 
policy. The rights and duties of the mortgagee or trustee, as well as 
those of the insurance company: must be determined then by the provi- 
sions of this independent contract as evidenced by the provisions of the 
said mortgage clause taken in connection with the policy. itself. Syndi- 
cate Ins. Co. v. Bohn, 65 Fed. 165, 12 C- C. A. 531, 27 L. R. A. 614; 
Heilbrunn v. German Alliance Ins. Co., 202 N. Y. 610, 95 N. E. 823; 
Reed v. Firemen’s Ins. Co., 81 N- J. Law, 523, 80 Atl. 462, 35 L. R. A. 
(N. S.) 343. 

[5] Does the proviso in said mortgage clause that the mortgagee or 
trustee shall notify the insurance company of any change of ownership 
of the property insured coming to its knowledge create a condition? We 
find many definitions for the word “provided.” 

“The word ‘provided’ always expresses a condition, unless it appears 
from the context to be the intent of the parties that it shall constitute 
a covenant.” Rich v. Atwater, 16 Conn. 419. 

“The word ‘provided’ means ‘on condition’ ” Devitt v. Kaufman, 
27 Tex. Civ. App. 332, 66 S. W. 224. 

“ ‘Provided’ * * * is the appropriate word for creating a con- 
dition precedent.” Robertson v. Caw: 3 Barb. (N. Y.) 410- 

“The word ‘ provided’ is recognized as implying a condition without 
the addition of any other words.” Paschall v. Passmore 15 Pa. 295, 308. 

We feel safe in holding that the word “provided” ordinarily indicates 
that a condition follows, but that “there is no magic in the term,” but 
the clause in a contract or written instrument following the word “pro- 
vided” is to be construed from the words employed and from the pur- 
poses of the parties gathered from the whole instrument. Boston Sav. 
Trust Co: v. Thomas, 59 Kan. 470, 53 Pac. 472; Heaston v. Randolph 
Co. Comm’s, 20 Ind. 398, 403. 

[6] As we read each of the clauses which follow the word “provided,” 
its meaning is readily apparent, and we find no ambiguity therein, nor does 
the language used indicate that the proviso is intended as a covenant. We 
therefore hold that the clause which provides that the interest of the mort- 
gagee or trustee shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the property ceases to be operative whenever there 
is a change of ownership that comes to the knowledge of the mortgagee 
or trustee, and he fails or neglects to give notice thereto to the insurance 
company. The clauses in question can only be construed as meaning that 
the insurer has only agreed to suspend the terms of the policy itself as 
to the mortgagee’s or trustee’s interest not to be affected by any act or 
neglect of the mortgagor or owner, only so long as the said mortgagee or 
trustee shall comply with the conditions named, among them being the 
condition requiring the mortgagee or trustee to notify the insurer of any 
change of ownership in the property that comes to their knowledge. It 
must follow that when: as in the cases at bar, the plaintiff though it had 
knowledge of the change of ownership of the property: failed or neg- 
lected to notify the insurers of such change, that the mortgage clause 
agreement cannot be held to be in force and effect from and after the 
time plaintiff had knowledge of such change of ownership and failed or 
neglected to notify the insurer thereof. In other words, we hold that the 
failure on the part of plaintiff to comply with the conditions in the mort- 
gage clause suspends the operation of the same and leaves in force and ef- 
fect the provisions of the policy as to the acts on the part ot the owner 
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or mortgagor which will operate to forfeit the policy. Ormsby et al. v. 
Pheenix Ins. Co, 5 S. D. 72, 58 N. W. 301; Gasner v. Metropolitan Ins. 
Co., 13 Minn. 483 (Gil. 447); Cole v. Germania Ins. Co., 99 N. Y. 36, 
1 N. E. 38; Continental Ins. Co. v- Anderson, 107 Ga. 541, 33 S. E. 887; 
Galantchik v. Globe Fire Ins. Co., 10 Misc. Rep. 369, 31 N. Y. Supp. 32. 

[7] In coming to this conclusion we have in mind the well-recognized 
rule of law in this state that provisions in a policy of insurance such as the 
ones before us must be given as favorable a construction to the insured as 
possible’ Mathews v. Modern Woodmen, 236 Mo. 326, 139 S. W. 151: 
Ann Cas. 1912D. 483; Brown v. Connecticut Fire Ins. Co., 197 Mo. App. 
317, 195 S. W. 62, and cases cited. But one of the stipulations of the pol- 
icy provided that the policy “shall be canceled at any time at the request 
of the insured or by the company by giving five days’ notice of such can- 
cellation.” This provision was inserted, among other reasons, no doubt, 
to enable the insured to cancel the policy in the event of a change of 
ownership of the property which in its judgment affected the character 
of the risk. Can we say in the instant case before us that the failure or 
neglect of plaintiff to notify the insurers was an immaterial matter? 
Even were this question one which should control the determination of 
this case, to which we do not agree, yet how could it be said but that 
the insurer would have canceled the insurance upon being notified of the 
change of ownership of the property, particularly when the new owner 
was not going to occupy the premises and was a nonresident of the county 
in which the property was located? 

We accordingly rule that plaintiff, having violated the said condition 
contained in each of the mortgage clauses by failing to give notice to the 
insurance company of the change of ownership, cannot recover: 

The judgment entered below in favor of the Phoenix Insurance Com- 
pany of Hartford Conn., is affirmed. The judgment rendered below in 
favor of the Trust Company of St. Louis County and against the Ger- 
man-American Insurance Company of New York is reversed, and the 
cause remanded, with directions to the circuit court to enter a judgment 
for said defendant. 

Reynolds: P. J., and Allen, J., concur. 


** 


SUPREME COURT OF MISSOURI. 
Division No. 2. 


NON-ROYALTY SHOE CO. 
v. 


PHCENIX ASSUR. CO., LIMITED, OF LONDON, ENGLAND. 
(No. 19261.)* 


2. INSURANCE—FIRE INSURANCE—FRAUD OF APPRAISERS 
OF LOSS—QUESTION FOR JURY. 


In suit by holder of fire policy against insurer, whether award of . 
appraisers of loss appointed pursuant to the policy was tainted with such 
fraud as would avoid it held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


* Decision rendered, July 16, 1918. Rehearing denied Dec. 23, 1918. 
On filing of Remittitur, March 4, 1919. Motion to transfer to Court in 
Banc overruled March 17, 1919. 210 S. W. Rep. 37. 
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3. INSURANCE—FIRE INSURANCE—CONSTRUCTIVE FRAUD 
OF APPRAISERS. 


_Carelessness or ignorance of appraisers of loss to holder of fire 
policy, which entailed a loss of $25,000 upon the holder, of itself con- 
stituted such constructive fraud as to justify relief to holder against 
insurer. 


(For other cases see Insurance Dec. Dig. § 574[3].) 


5. INSURANCE—FIRE INSURANCE—ELECTION OF POLICY 
HOLDER—STATUTE. 


Rev. St. 1909, § 7022, confers upon holder of policy of fire insurance 
option to elect whether to accept from the insurer the repair of the 
property damaged or a sum of money equal to the damage done. 


(For other cases, see Insurance, Dec. Dig. § 494.) 


6. INSURANCE—FIRE INSURANCE—STIPULATION AS TO DAM- 
AGE—AVOIDANCE BY FRAUD. 


Stipulation by holder of fire policy, in agreement to submit question 
of damages to arbitration, that damages should not exceed what it 
would cost insured to repair or replace with material of like kind and 
quality, was avoided by the fraud of appraisers of loss appointed pursuant 
to the policy; such fraud avoiding, not only the agreement to arbitrate, 
but also the stipulation contained therein. 


(For other cases, see Insurance, Dec. Dig. § 569.) 


7. INSURANCE—FIRE INSURANCE—STIPULATION LIMITING 

DAMAGES—STATUTE. : 

In absence of election by holder of a fire policy, pursuant to. Rev. 
St. 1909, § 7022, to have repairs made instead of to acoept a money pay- 
ment for loss, policy provision that damages shall in no event exceed what 
it would cost insured to repair or replace is inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 494). 


& INSURANCE—FIRE INSURANCE—PERSONALTY — PARTIAL 
LOSS—STATUTE. 


Rev. St. 1909, § 7022, relative to a partial destruction of property 
covered by insurance, may be applied to a partial fire damage of insured 
personalty. 


(For other cases, see Insurance, Dec. Dig. § 494.) 


9. INSURANCE—FIRE INSURANCE—VEXATIOUS REFUSAL TO 

PAY LOSS—FINDING—STATUTE. 

In action on fire policy, there should be unambiguous finding of fact 
of insurer’s vexatious refusal to pay loss before infliction of either 
penalty of Rev. St. 1909, § 7068, by way of attorney’s fees or 10 per cent. 
damages, should be allowed to stand; that is, either a general verdict 
assessing both the penalty and the attorney’s fee, or an affirmative finding 
that the refusal to pay was vexatious. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


10. INSURANCE—FIRE INSURANCE—VEXATIOUS REFUSAL 
TO PAY LOSS—SUFFICIENCY OF EVIDENCE. 


In action on a fire policy, evidence of insurer’s vexatious refusal to 
pay loss he'd insufficient to warrant v@Mlict for attorney’s fees pursuant 
to Rev. St. 1909, § 7068. 


(For other cases, see Insuranoe, Dec. Dig. § 665[1].) 
Vol. LIII—48, 
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11. INSURANCE—FJRE INSURANCE—VEXATIOUS REFUSAL TO 
PAY LOSS—DEDUCTION FROM ADVERSE VERDICT—STAT- 
UTE. 

Vexatious refusal to pay fire loss justifying award of attorney’s fees 
and infliction of penalty on insurer, under Rev. St. 1909, § 7068, is not 
deducible from the mere fact that on suit the verdict is adverse to de- 
tendant. ; 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Pike County; Edgar B. Woolfolk, Judge. 

Action by Non-Royalty Shoe Company against Phoenix Assurance 
Company, Limited, of London, England. From_judgment for plaintiff, 
defendant appealed to the Court of Appeals (178 S. W. 246), which, after 
reversing and remanding, certified the case up to the Supreme Court. 
Judgment reversing and remanding set aside, and judgment for plaintiff 
affirmed on filing of voluntary remittitur of attorney’s fees. 


This is an action on a contract of insurance for a loss sustained by 
fre. Jurisdiction herein by reason of the amount involved lay originally 
in the St. Louis Court of Appeals, but that learned court, after filing an 
opinion reversing and remanding it for errors, certified it up to us 
(178 S. W. 246) because Reynolds, P. J., deemed the holding in the 
opinion upon the point of allowing an attorney's fee as damages for an 
alleged vexatious refusal to pay the loss in conflict with the decisions 
both of the Kansas City Court of Appeals and’ of this court. 

The facts of the case, so far as concern the pleadings and issues, 
are carefully and clearly stated by the Court of Appeals thus: 

“This is an action on one of 11 policies insuring the plaintiff for one 
year against all direct loss or damage by fire, the total amount of insur- 
ance being $28,500, the amount carried by plaintiff in the defendant com- 
pany $3,000. The property insured was personal property, machinery, 
power appliances, etc., contained in and on the brick building occupied by 
plaintiff and situated in the city of St. Louis. Insurance in companies 
other than the defendant is permitted in the policy. Alleging the total 
loss of all the property insured, in the amount of at least $31,981.35, 
plaintiff asked judgment against defendant in the sum of $3,000, with 6 
per cent. interest, and for reasonable attorney’s fees, and 10 per cent. 
damages for vexatious refusal to pay, as provided by statute. 

“The answer, admitting the execution and delivery of the policy, sets 
up a provision in it that the company ‘shall not be liable beyond the 
actual cash value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated according to such 
actual cash value, with proper deduction for depreciation, however caused, 
and shall in no event exceed what it would then cost the insured to 
repair or replace the same with material of like kind and quality. Said 
ascertainment or estimate shall be made by the insured and his company, 
or, if they differ, then by appraisers, as hereinafter provided; and, the 
amount of loss or damage having been thus determined, the sum for 
which this compny is liable pursuant to this policy shall be payable 60 
days after due notice, ascertainment, estimate, and satisfactory proof of 
the loss have been received by this company in accordance with the terms 
of this policy.’ 

“It is further provided that, in the event of the disagreement as to 
the amount of loss, it shall, ‘as above provided,’ be ascertained by two 
competent and disinterested appraisers, each party selecting one, and 
the two so chosen first selecting a competent and disinterested umpire, 
the appraisers together shall then, estimate and appraise the loss, stating 
separately sound value and damage, and, failing to agree, shall submit 
their differences to the umpire, and the award in writing of any two shall 
determine the amount of-such loss, each party paying the appraiser re- 
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spectively selected by them and bearing equally the expense of the appraisal 
and umpire; it being further provided that ‘the loss shall not become 
payable until 60 days after the notice, ascertainment, estimate, and satis- 
factory. proof of the loss herein required have been received by this 
company, including an award by appraisers where appraisal has been 
required,’ and that the insuring company shall not be liable under the 
policy for a greater proportion of any loss on the described property, 
or for loss by and expense or removal from premises endangered by fire, 
than the amount insured shall bear to the whole insurance. The answer, 
setting up these clauses in the policy, avers that after the occurrence of 
the fire plaintiff and defendant entered into an agreement for submission 
to appraisers, the agreement dated March 24, 1913; that under this agree- 
ment William Fay and Chester T. Drake were appointed appraisers; that 
they selected Fred E. Briner as umpire; that Fay and Drake qualified as 
appraisers and Briner as umpire, and proceeded to, and did, estimate and 
appraise the loss caused by the fire, stating separately sound value and 
damage in conformity with the provisions of the policy, and on April 
7, 1913, made their award in writing, placing the sound value of the 
property at $34,732.80, and the loss and damage at $9,547.08. Claiming 
that this fixed the amount of the total loss, and as the total amount 
of insurance was $28,500, it is averred that the amount due under this 
policy by this defendant was $1,004.95, which sum, it is averred, defendant 
has always been ready and willing to pay, but that plaintiff, notwithstand- 
ing the agreement above set out, had failed and refused to receive that 
sum, and which sum defendant now, by its answer, again tenders. 
“The reply, taking issue on the amount of the loss, admits the stipu- 
lations in the policy set out, but denies that, pursuant to the provisions 
of the policy, plaintiff and defendant entered into an agreement for sub- 
mission to appraisers as set forth in the answer, and alleges that under 
the provisions of the policy plaintiff and defendant undertook to have the 
loss and damage fixed as hereinafter stated and as provided in the policy. 
It is then averred that after the fire and loss a disagreement arose between 
plaintiff and defendant as to the amount of loss, and that under the terms 
of the policy plaintiff selected Fay, a competent and disinterested per- 
som as appraiser, to act for it, and defendant selected Drake, and these 
two selected Briner as umpire, but it denies that either Drake or Briner 
were competent or disinterested or unbiased, alleging the contrary, spe- 
cifically alleging that Briner was ignorant, inexperienced, and incom- 
petent. It further denies that either Fay or Drake or Briner, or any of 
them, ever correctly or fairly estimated or appraised the loss caused 
by the fire to the property; denies an award was made in writing on April 
7, 1913, or at any time, and denied that by any award made the total 
amount of loss caused by the fire was only $9,547.08; avers that after 
these appraisers and umpire had been selected and started in to investigate 
and appraise the loss, and after they had been at that work for some 
time, Fay was of the opinion, and so declared to Drake and Briner, that 
the sound value of the property was $35,981.65, and that the amount of 
loss and damage which was directly caused to the insured property by 
the fire was at least $28,904.72, but that defendant’s appraiser, Drake and 
the umpire, Briner, wrongfully, fraudluently, and illegally proceeded and 
together pretended to come to an award in which they pretended to fix 
the loss at $9,547.08, which award Fay refused to sign or agree to. It 
is further alleged that Drake and Briner failed to take into consideration 
a large amount of property lost, which was of the value of $1,800, and 
of which the appraiser Drake and the umpire, Briner, were notified by 
Fay, but which they excluded from any award. Repeating the charges 
of the incompetency, unfairness, and partiality of Briner and Drake, 
and alleging, among other things, that Briner had consulted his own at- 
torney and outside parties, and avering that in arriving at their conclu- 
sion neither Briner nor Drake ever ascertained or knew, or were able or 
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competent to know or to find, nor did either of the them ever exercise 
any independent judgment or opinion as to what loss and damage was 
occasioned by the fire, but that they ‘guessed’ at the amount of loss and 
damage; had taken opinions thereon secretly and privately given by par- 
ties and attorneys who were not informed in regard to the matters and 
who were unknown to plaintiff, and before whom plaintiff was unable 
to appear. Hence it is alleged that the pretended award, by reason of 
these facts, was wholly inadequate and insufficient to express or cover 
the amount of loss and damage which plaintiff suffered by reason of the 
fire having damaged the insured property, and that this loss was never 
ascertained by any competent or disinterested appraiser or umpire, and 
was never ascertained or known by either Drake or Briner, and that, by 
reason of these facts, and of the facts before alleged, plaintiff alleges that 
the plaintiff's award is void and of no effect. 

“It is further averred that neither Drake nor Briner notified or per- 
mitted Fay or plaintiff to know the parties from whom they were seek- 
ing private advice, and upon whose opinion they were acting in the mat- 
ter, so that this plaintiff could, as it would have done, have proven by com- 
petent and disinterested parties that the loss which was occasioned to the 
property was the amount stated in the petition. 

“The cause was tried before the court and a jury, and resulted in a 
verdict for plaintiff, vacating the award and assessing the damage for 
loss sustained on the policy in the sum of $2,829, with interest in the 
amount of $74.95, and attorney’s fee for services in this action in the 
sum of $500.” : 

So far as the facts shown upon the trial are concerned, it is enough 
to say that the evidence offered by plaintiff tended to prove the allegations 
of the petition and the reply; while that offered by the defendant tended 
to prove the allegations of the answer and to contradict the evidence of- 
fered on plaintiff's part. Further facts will be found in the opinion of 
the Court of Appeals (Non-Royalty Shoe Co. v. Phoenix Assurance Co., 
178 S. W. 246), and, if necessary, we shall refer in our discussion to any 
aditional matters which are pertinent. 


Reynolds & Harlan, of St. Louis, and Hostetter & Haley, of Bowling 
Green, for appellant. 

Virgil Rule and Fauntleroy, Cullen & Hay, all of St. Louis, for re- 
spondent. 


Faris, J. (after stating the facts as above). I. Many grounds of 
alleged error are called to our attention by defendant. Such of these as 
under the view which we take of the case demand discussion are: (a) 
That the issue of fraud in the procurement of the appraisal and award 
was triable to the court sitting as a chancellor, and not to a jury; (b) 
that there was no substanital evidence upon which to set aside the ap- 
praisal, and that the finding of the jury upon this question was erroneous ; 
(c) that error occurred in giving certain instructions for plaintiff and in 
refusing certain instructions offered by defendant upon the measure of 
damages; (d) that there was no substantial proof of vexations refusal 
to pay the loss, therefore an allowance of an attorney’s fee upon this 
ground was eror; and (e) that the statute permitting an award of dam- 
ages for vexations refusal to pay a loss upon a contract of insurance is 
unconstitutional and void. 

[1] II. The contention that the issue of fraud in the award of the 
appraisers is to be tried by the court sitting as a chancellor, and not by 
a jury, is in the opinion of the writer a serious and interesting one. It is 
obvious, however, that a solution of it involves only the construction of 
section 1812, R. S. 1909; for the rule for which defendant contends was 
unquestionably the’ law before section 1812 was passed. Hancock v. 
Blackwell, 139 Mo. 440, 41 S. W. 205. If the provisions of section 1812 
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are applicable to an appraisement made by appraisers and an umpire pur- 
suant to the terms of a policy of insurance (or,, as here, pursuant to an 
agreement to so submit the question of amount of loss incurred), then 
the above section settles the point. Division 1 of this court very recently 
gave the most careful consideration to this question, and upon the view 
that such an award is a settlement, and also a release, at least in part, 
of the cause of action, it was ruled that section 1812 is applicable. Young 
v. Insurance Co., 269 Mo. 1, 187 S. W. 856. Passing the thought that 
such an award of appraisers is not always a release in part (e. g., when 
the appraisers find that the loss equals the full amount of the policy, 
and the company should for fraud seek annulment), we are disposed to 
agree with the view that-such an award is so far a settlement as to come 
within the purview of said section 1812. 35 Cyc. 1443. Moreover, no 
good is accomplished by a constant change in the rulings upon questions 
of practice. The reasons given in the Young Case are plausible, and the 
conclusion reached therein is wholesome; therefore, and since we see 
rio compelling reason why we should unsettle the rule, we disallow this 
contention of defendant. 

(2, 3] III. Another close and serious question is presented by the 
contention that there was no substantial evidence whatever of the exist- 
ence of such fraud as would avoid the award. Divers shreds and patches 
of evidence are urged as making up the requisite quantum of proof to 
constitute substantial evidence. Among these are: (1) The fact that 
the umpire was selected by flipping a coin; (2) that the appraiser for de- 
fendant resided in Chicago, where for a period of some 20 years he had 
occasionally acted as an appraiser for the defendant; (3) that the umpire 
privately took legal advice as to his acts and duties and the law under 
which he should proceed; (4) that the umpire privately consulted an en- 
gineer as to matters of damage and values; (5) that the umpire refused 
to disclose to the appraisers the names of these persons so secretly con- 
sulted by him; (6) that the appraiser for defendant and the umpire re- 
fused to take into consideration in reaching the value of the damaged 
machines the cost of the installation thereof, or the cost of wiring the 
building for electricity; and (7) that the discrepancy between the amount 
of loss and damage as found by the appraiser for defendant and the 
umpire and the actual damage and loss as found by the plaintiff’s ap- 
praiser and witnesses for plaintiff is of itself substantial evidence of 
fraud. Upon the last of these several contentions there was much proof 
adduced pro and con by the respective parties; the others were either ad- 
mitted or proved conclusively. 

If the case were one sounding in equity, we might hesitate to agree 
that the evidence adduced is sufficient. But we are of the opinion that 
there was substantial evidence from which unbiased jurors could draw 
inferences to sustain the charge of fraud. The triers of fact might well 
have deduced such an inference from the discrepancy between the ap- 
praisers as to damage and loss alone; for it is almost incredible that im- 
partial men at all acquainted with machines and machinery should differ 
so widely in opinion and in testimony as the record shows was the case 
here. The obvious inference to be deduced from these facts is that the 
appraisement was either the result of prejudice and overreaching, or it 
was begotten of carelessness, or the most stupendous ignorance. A dif- 
ference of a few thousand dollars in a total of an alleged loss of ap- 
proximately $35,000 might be expected, but a difference of more than 
$25,000 in the repective figures is seemingly incompatible with impar- 
tiality, and argues inferentially in favor of carelessness, circumvention, 
or ignorance. We do not know, and we are not saying, on which side 
the truth lies. Whether the view taken by Fay, and in consequence his 
testimony, are the correct and true view and testimony, or whether in 
these lg verity attaches to Drake and Briner, we cannot say and 
do not say. But nothing is clearer than that one side or the other has 
grievously erred. Carelessness or ignorance, we think, which (to take, 
arguendo, the view which favors plaintiff) entailed a loss of $25,000 upon 
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the latter would of itself constitute such constructive fraud as to justify 
relief. The evidence adduced upon the trial both by plaintiff and defend- 
ant touching the condition of the machinery seems upon the cold record 
to be “fair upon its face.” But the fact remains that the colossal dis- 
crepancy in the figures indicates a condition wholly in conflict with any 
theory of verity or fair dealing attributable simultaneously to both sides. 
These obvious aonclusions arise as inferences, which we think were for 
the trier of fact (Knorpp v. Wagner, 195 Mo. loc. cit. 662, 93 S. W. 
961; State ex rel. v. Elliott, 157 Mo. loc. cit. 618, 57 S. W. 1087, 80 
Am. St. Rep. 643), and, when considered in connection with the other 
charges noted (which were conceded in effect), and a jury question of 
this point. ° 

[4] IV. Cognate to this question of the sufficiency of the evidence 
is the point vaguely raised in the briefs that evidence of the price for 
which the whole of the salved machines and machinery was sold was inad- 
missible upon the question of their value after they had passed through 
this fire. We think that this contention must be overruled. While evi- 
dence of this sort, when standing alone, is in the last analysis merely an 
opinion of value deduced from the act of another in a situation wherein 
the compelling reasons for that act are unknown and undisclosed, and 
which reasons may be ascribable to facts utterly foreign to the issuable 
fact of actual value, yet such testimony, while not conclusive is ordinari- 
ly some evidence of value. 2 Sutherland, Damages, 1453. Cases can be 
conceived wherein from the very nature of the commodity, no other sort 
of evidence of value is available. Brinkerhoff-Farris Trust Co. v. Lumber 
Co., 118 Mo. 447, 24 S. W. 129; State ex rel. v. Dickson, 213 Mo. loc. 
cit. 101, 111 S. W. 817. In explanation of the price brought by these 
salved machines when thus sold, the defendant was, of course, entitled 
to show, if it could, that these machines were of a sort for which the de- 
mand was negligible whether they were damaged or sound, or indeed 
any other fact which might have affected the price for which the ma- 
chines were sold. 

[5-8] V. Upon the question of the measure of damages under the 
policy a serious contention is made. For the plaintiff, on the measure of 
damages, the trial court gave this instruction, to wit: 

“If, under the evidence and instruction No. 1, the jury concludes to 
disregard the award returned by Drake and Briner and concludes to find 
a verdict for plaintiff in excess of said award then, in estimating the 
amount of loss and damage for the loss sustained under the policy, you 
should first ascertain from all the facts and circumstances given in evi- 
dence the fair cash value of the insured property immediately before the 
fire, and then from the evidence you should ascertain the fair cash value 
of the property not totally destroyed immediately after the fire, and from 
the value before the fire subtract the value after the fire, and the differ- 
ence will be the total amount of loss and damage sustained.” 

The jury did see fit to set aside and disregard the appraisement of the 
arbitrators, as instruction 1 (referred to in the instruction copied above) 
advised them they were authorized to do if they found the facts upon 
which instruction 1 was hypothesized. Defendant urgently insists that the 
above instruction is erroneous for that the measure of damages therein 
set forth is incorrect. And this is so, says defendant, because the policy 
- insurance sued on here provides, touching the measure of damages, 
thus: 

“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs and the loss or damage 
shall be ascertained or estimated according to such actual.cash value, with 
proper deductions for depreciation, however caused, and shall in no event 
exceed what it would then cost the insured to repair or replace the same 
with material of like kind and quality.” 

Plaintiff’s answer to this suggestion of error is that the above provi- 
sion of the policy is in conflict with our statute (section 7022, R. S. 1909), 
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and that, being so in conflict, the provision of the policy must yield to the 
provisions of the statute. The statute relied on reads thus: 

“Whenever there is a partial destruction or damage to property 
covered by insurance, it shall be the duty of the party writing the poli- 
cies to pay the assured a sum of money equal to the damage done to the 
property, or repair the same to the extent of such damage, not exceeding 
the amount written in the policy, so that said property shall be in as good 
ae as before the fire, at the option of the insured.” Section 7022, 

We think there is a conflict between the statute and the terms of the 
policy, so far as concerns the application of the statute here contended 
for by defendant. For it will be noted that section 7022, supra, provides 
that the insurer, in case of a partial loss (and this was a partial loss 
only), shall pay to the assured a sum of money equal to the damage done 
to the property by the fire, or repair the damage, so that the property 
shall be in as good condition after the fire as it was before the fire. There 
are therefore in this statute two alternative duties, which are either (a) 
to pay in money a sum equal to the damage done to the property, or (b) 
to repair the property in such wise as to restore it to the condition it was 
in before the fire. It is to be noted that this statute does not require 
the assured either to repair or to accept from the insurer money with 
which to repair, but it requires the insurer to repair. Nor does the op- 
tion to elect which one of these things shall be done rest with the in- 
surer, but, on the contrary, this opition of election is plainly conferred on 
the assured. Branigan v. Insurance Co., 102 Mo. App. 70, 76 S. W. 643. 
It is true that in the instant case the assured stipulated in the agreement 
to submit the question of damages to arbitration that the measure of its 
damages should be computable pursuant to the terms of the policy; that 
is, to quote from this stipulation, that the damages “shall in no event 
exceed what it would then cost the insured to repair or replace the same 
with material of like kind and quality.” If this stipulation be binding 
upon the plaintiff, even if the agreement to arbitrate be found void for 
fraud, then, of course, it would constitute an election on plaintiff’s part 
of the statutory duty of the insurer to repair. But we do not think the 
agreement can be void as to the arbitration and valid as to this stipula- 
tion. Such a view would seem wholly to preclude the maintenance of any 
action at all upon the policy, and confine this suit to a mere setting aside 
of the award, and thereafter relegate plaintiff to another arbitration. It 
is obvious that, if the agreement to arbitrate and the arbitration had 
thereunder should not be set aside, no reason exists why any instruction 
of any sort on the measure of damages should be given. For a majority 
of the arbitrators, acting under the agreement to arbitrate and the stipu- 
lation therein that the cost to repair should be the measure of damages, 
found the total damages to plaintiff were $9,547.03, while the minority, 
proceeding upon the theory of compensation in money for actual damage 
done, fixed these damages at approximately $30,000. Be this as may be, 
so far as concerns the matter of instructions on the measure of dam- 
ages the instructions given became pertinent after the jury had found in 
favor of setting aside the arbitration. 

The books are full of cases which hold that a contract of insurance 
which fixes the measure of damages in case of loss at the cost of repair- 
ing the damaged property is enforceable pursuant to its terms. But such 
cases merely construe the provision of the policy, unmodified by ‘a statute 
such as ours (section 7022, supra), which, lacking an election by the as- 
sured to have repairs made, renders the policy provision inapplicable. 
Branigan v. Insurance Co., 102 Mo. App. 70, 76 S. W. 643. While it is 
somewhat novel to apply the partial loss statute to a fire damage on per- 
sonal property, neither reason nor authority has been called to our atten- 
tion forbidding such application, nor have we been able to find any such 
after a somewhat careful search. We are of the opinion, therefore, that 
this contention of defendant should be disallowed. 
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The converse of this whole question is presented upon a consideration 
of instruction numbered 13, which the court below gave for the defend- 
ant. This latter instruction, following the terms of the policy and the 
stipulation in the agreement to arbitrate, fixed the measure of damages 
at the cost of repairing the damaged machines: Clearly, if the award of 
the arbitrators should be upheld, then the stipulation contained therein 
that the cost of repairs should constitute the measure of damages is valid 
and binding, and in such event, if any instruction upon the measure of 
damages be necessary or enlightening, the one given for defendant would 
not- be improper, provided there were antecedently postulated, apt reci- 
tals to the effect that the jury should not apply the measure of damages 
recited in the instruction, save in the event of upholding the award of the 
arbitrators. Absent such a recital, obviously defendant’s instruction 13 
is in conflict with plaintiff's instruction 2. 

{9-11} VI. This brings us to the question whether there were any 
sufficient facts shown in evidence to warrant the verdict for attorney’s 
fees bottomed upon an alleged vexations refusal to pay the loss. An- 
cillary to this point are the cognate questions whether under the statute 
(section 7068, R. S. 1909), there must be: (1) An express affirmative 
finding by the jury in their verdict that the refusal to pay was vexations; 
and (2) whether the jury is allowed by the statute supra to assess an at- 
torney’s fee on the ground of a vexations refusal to pay the loss, unless 
they also assess the 10 per cent. penalty likewise permissible upon the 
finding of a vexations refusal to pay. In this case the jury neither af- 
firmatively found that there was a vexatious refusal to pay, nor did they 
assess the permissible 10 per cent. damages. They merely stated in their 
verdict without more that plaintiff was entitled to an attorney’s fee of 
$500, without setting forth upon what ground they based such finding. 

° This is a penal—indeed a highly penal—statute, and so it ought to be 
strictly construed. No one ought to be allowed to profit by it, unless he 
brings himself strictly within the letter of its provisions. While, for oth- 
er reasons which readily suggest themselves, we apprehend that defend- 
ant could not bottom reversible error upon the single fact that the jury 
had not seen fit to assess against it the permissible penalty of 10 per 
cent. damages, yet in the statute the penalty and the attorney’s fee are 
connected by the conjunctive, and not the disjunctive. This interlinking, 
and the fact that the statute is highly penal, leads to the conclusion that 
there ought to be an unambiguous finding of the fact of vexations refusal 
to pay the loss before the infliction of either penalty should be permitted 
to stand. Either there should be a general verdict assessing both the 
penalty and the attorney’s fee, or there should be an affirmative finding 
that the refusal to pay was in fact vexatious. While, as we suggest above, 
it is technical error to assess one penalty without the other, the error. is 
in favor of defendant and against plaintiff, and defendant may not com- 
plain. If the wind is to be tempered to the shorn lamb, however, the 
lamb ought to be advised that the temperature has risen merely as an 
act of grace, and not of merit. Some such view seems to have been held 
by the learned Kansas City Court of Appeals (Strawbridge v. Insurance 

0., 193 Mo. loc. cit. 693, 187 S. W. 79), though in the end that case 
rode off on another point. 

But these considerations, while important (since for error the case 
must be tried again), are yet afield from the point most strenuously 
urged, which is, to wit: Was there any substantial evidence of a vexa- 
tious refusal to pay this loss? We are of the opinion that there was not. 
One fact alone, which is not disputed, is decisive of this question. The 
policy is apparently of the standard form, and, in common with contracts 
of this sort, provided that— 

“The loss shall not become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein required 
have been received by this company, including an award by appraisers 
when appraisal has been required,” 
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The appraisal was agreed to by astipulation in writing; so the ques- 
tion whether section 868, R. S. 1909, has or has not “killed” the clause in 
the policy (Young v. Insurance Co., supra) which provides for appraisal 
is not involved in this case. This appraisal was completed and filed on 
the 7th day of April, and on the 28th day of April next thereafter, only 
21 days after the appraisal was completed, this action was commenced. 
There was, it is true, a sharp dispute over the amount payable as dam- 
ages for the loss accruing, but defendant in its answer admitted that a 
loss had accured, and admitted its liability to pay such loss, and tendered 
by answer the amount it believed such loss to have been, and averred its 
continuing willingness to pay such sum. During the interim of 21 days 
defendant, it is to be inferred, was relying upon the correctness of the 
appraisal, and was (as it pleaded without serious contradiction upon the 
trial) ready and willing to pay without delay the full sum of such award. 
But plaintiff was not willing to accept this amount. Nevertheless it did 
not see fit to investigate the reasons underlying the attitude of the um- 
pire, Briner, as that attitude was foreshadowed by his figures upon the 
appraisement, but, assuming that he was hostile and prejudiced, neglect- 
ed or refused to consult him, and brought suit without any apparent effort 
to adjust the dispute. 

We are convinced that a vexatious refusal to pay an insurance loss 
is not to be deduced from the mere fact that upon suit the verdict is 
adverse to the defendant. Patterson v. Insurance Co., 174 Mo. App. 44, 
160 S. W. 59; Keller v. Insurance Co., 198 Mo. 440, 95 S. W. 903. If 
the fact of an adverse decision is to constitute the sole and decisive test, 
it would be fairly plain that this court was in error when it held the 
statute to be constitutional; for it is only upon the fundamental ground of 
a vexatious refusal to pay that the penalty inflicted by the statute can be 
upheld. The defendant is to be allowed to entertain an honest difference 
of opinion as to its liability, or as to the extent of such liability under 
the contract of insurance, and to litigate that difference; otherwise the 
provision of the statute is obviously so shot through with duress as to be 
invalid upon any view It is from the very nature of the case, and from 
the protean form which the facts of the case assume, difficult, if not im- 
possible, to frame any general rule for use in determining when a re- 
fusal to pay is vexatious and when it is not. Judge Trimble, of the Kan- 
sas City Court of Appeals, has announced a rule, which commends it- 
self to us so far as it goes, and it goes as far as it is wise or safe to go 
in announcing a rule to govern cases wherein the facts are as variant as 
= find them in insurance cases upon this question, This rule reads 
thus: 

“And while affirmative proof is not required to show vexatious re- 
fusal, yet the penalty should not be inflicted unless the evidence and 
circumstances shfow that such refusal was willful and without reasonable 
cause as the facts appeared to a reasonable and prudent man before the 
trial; and merely because the judgment, after trial is adverse to defend- 
ant’s contention, is no reason for inflicting the penalty.” Patterson v. 
American Ins. Co., 174 Mo. App. loc. cit. 44, 160 S. W. 62. 


In the case at bar there was no refusal to pay after the time at which, 
by the terms of the policy, defendant became bound to pay. And while 
lapse of such time would not, of course, always be the true test, since 
the vexatious and recalcitrant attitude of the defendant might by the 
proof be shown to be such as that a delay to sue for the 60 days allowed 
would be futile, yet there is not in this case any showing of any such,at- 
titude. Young v. Insurance Co., 269 Mo. 1, 187 S. W. 856; Fay v. In- 
surance Co., 268 Mio. loc. cit. 389, 187 S. W. 861. We are constrained 
to say that there was not in evidence any substantial facts upon which 
to base a finding of any penalty for vexatious refusal to pay the loss, and 
if upon a new trial none be offered, this issue ought not to be submit- 
ted to the jury. 
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[12] VII. We are urged in an able argument to re-examine the 
question of the constitutionality of said section 7068, R. S. 1909. We 
passed upon this question in the case of Keller v. Home Ins. Co., 198 
Mo. 440, 95 S. W. 903, and held this statute constitutional. This holding 
we approved in State v. Railroad, 242 Mo. loc. cit. 360, 147 S. W. 118. 
Both of the above cases were decided before the instant case was appeal- 
ed. As a rule of convenience, at least (regardless of the technically cor- 
rect logic and strict accuracy thereof), and to prevent a sort of construc- 
tive fraud upon the courts, in that an appellant may not be allowed arbi- 
trarily and for his own ends nicely to pick and choose his appellate 
forum, we have ruled uniforly since the case of Dickey v. Holmes, 208 
Mo. 664, 106 S. W. 511, that, when we have once determined the precise 
fonstitutional question raised in a case wherein the Courts of Appeals 
would otherwise, absent such constitutional question, have jurisdiction, 
we will not thereafter assume jurisdiction of the case on account of the 
constitutional question mooted, provided such determination of the con- 
stitutional question was had prior to the date at which the appeal was 
taken in the case. State v. Campbell, 214 Mo. 362, 113 S. W. 1081; 
Bank v. Glass Co., 243 Mo. 409, 147 S. W. 1030; Richmond v. Creel, 
253 Mo. 256, 161 S. W. 794; State v. Finley, 259 Mo. 414, 168 S. W. 
921; State v. Wild, 190 S. W. 273. Though the case is here, and we have 
— upon another ground, we yet see no reason to change our 
ruling. 

Other alleged errors are urged in the briefs of counsel, but, since 
these are such as will not of necessity occur upon a new trial, we shall 
not take up space in discussing them. 

_ For the error noted, let the case be reversed and remanded for a new 
trial not inconsistent with what we have herein written. It is so ordered. 

All concur, except Williams, J., not sitting. 


On Filing of Remittitur. 

Per CurtAM. Pending the term respondent comes and enters as of 
the date of the judgment nisi a voluntary remittitur in the sum of $500, 
being the amount adjudged in favor of respondent for attorney’s fees, 
and thereupon moves the court to set aside the judgment reversing and 
remanding the case and to affirm it. Since all of the errors for which the 
reversal was ordered were bottomed upon the single matter of the un- 
warranted allowance of attorney’s fees, the court is of the opinion that 
the remittitur should be allowed and ordered entered, and the motion of 
respondents to affirm be thereupon sustained. It is therefore ordered 
that the judgment reversing and remanding this case be set aside, and the 
judgment in favor of respondents, except as to the sum of $500 allowed 
as attorney’s fees, be affirmed. Let this be done. 


rao e 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


METZGER 
v, 


AETNA INS. CO.* 


2. INSURANCE—REFORMATION OF POLICY—MUTUAL MIS- 
TAKE—TERM OF POLICY. 


Where fire insurance agent and insured both believed that policy de- 
livered was written for a year, when in fact it contained a “builder’s 
ee a a eg el ae a ce 


*Decision rendered, March 5, 1919. 175 N Y. Supp. 428. 
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risk clause” rider, which provided that policy covered building only while 
in process of erection, such policy will be reformed, by striking out the 
rider, to make it conform to terms of contract which parties intended to 
make. 


(For other cases, see Insurance, Dec. Dig. § 143[6].) 


Appeal from Trial Term, Ulster County. 

Action by Emanuel Metzger as receiver of the Kingston Chemical 
Manufacturing Company: against the Aitna Insurance Company. From 
a judgment dismissing the complaint, plaintiff appeals Reversed, and 
new trial granted. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, Coch- 
rane, and Henry T. Kellogg, JJ. 


Joseph M. Fowler, of Kingston, for appellant. 
Ainsworth, Carlisle & Sullivan, of Albany, for respondent. 


Henry T. Kettocc, J. This is an appeal from a judgment entered 
upon an order dismissing a complaint at the close of the plaintiff’s case 
in an action to procure a reformation of a policy of fire insurance, and 
to recover on the policy as reformed the sum therein stipulated to be paid 
for a fire loss. 

The subject of insurance was an unfinished building, which was be- 
ing erected by a corporation of which one Metzger was president. Met- 
zger had called up a Mr. Fowler, of Decker & Fowler, who represented 
the defendant, and asked him to write a policy on the building for $2,500. 
Fowler came to the office on June 9, 1916, with the policy in suit. and 
handed it to Metzger. Upon the outside of the policy, which was folded, 
there appeared the words “Expires June 9, 1917,” Metzger said to him, 
“This policy is written for a year?” to which Fowler replied “Yes” 
Thereupon Metzger, without opening the policy or reading it, put it in 
the safe. Fowler said that he would have to charge a builder’s risk rate, 
because the building was not recorded in the underwriters, but that he 
would try to get the premium reduced. Annexed to the policy was a 
printed rider, entitled “Builder’s Risk Clause,” which provided that the 
policy covered the building described only while the building was in pro- 
cess of erection, and that all liability thereunder ceased when the building 
became occupied. On July 6, 1916, Metzger obtained from Fowler another 
policy of the defendant for $1,500, to insure the building for one year. 
— a few days thereafter the building was completed and became oc- 
cupied. 

In the month of October, 1916, long after the building had become 
occupied, and accordingly long after the time when the terms of the 
rider the original policy would have expired, Fowler asked Metzger 
if he was going to carry only $4,000 of insurance on the building. Later, 
in December, 1916, Decker & Fowler, as agents of the defendant, wrote 
Metzger, inclosing indorsements to be attached to the two policies of 
insurance, and saying, among other things: 


“You will see that the rate is inoreased a very large amount; how- 
ever, we will assume you will continue the policies. * * * We are 
protecting your interest, and await your further pleasure.” 

The indorsement inclosed, which was to be attached to the policy in 
suit, so far as material, described the policy with these words, “Amount 
a ef rate, 1.25; term, 1 Yr.; expiration June 9, 17,” and merely pro- 
vided : 

“The rate on the building having been fixed at $5, an additional 
premium of $93.75 is hereby made.” 
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The indorsement made no reference to the rider, and no provision 
for the restoration of the policy. Metzger refused to pay the additional 
premium, or to attach the indorsement. In October or November, 1916, 
inspectors of the defendant had come to examine the building for the 
purpose of determining the rate, and conferred with Fowler, so that both 
Fowler and the defendant must have known, prior to the sending of the 
indorsements to Metzger, that the building was completed and occupied. 
After Metzger had refused to pay the additional premium, Fowler said 
that he would have to cancel the policy, but no cancellation was ever 
once On the Sth day of February, 1918, the building was destroyed by 

re. 

These are the undisputed facts, which were given by Metzger, the 
only witness who was sworn upon the trial. The complaint was dismissed, 
when plaintiff rested, on the ground that the policy terminated before the 
fire loss, and no case for reformation had been made. 

[1-3] A nonsuit having been granted, every fact must of course, be 
viewed in that light which is most favorable to the plaintiff. We must 
accordingly \regard it as established that the insured never knew the 
terms of the rider, and honestly believed that the policy was written for a 
year. We must also assume that Fowler was ignorant of the terms of 
rider, and that his belief as to the duration of the policy coincided with 
that of the insured. That is inferable from his original statement to 
Metzger as to the term of the policy, from his subsequent description of 
the policy, from his words and conduct in treating the policy as con- 
tinuing, when according to the terms of the rider it had expired, from 
his statement that he would cancel it, when already it was a canceled 
policy, and from various. other facts which have been related. Accord- 
ingly it was proven that an error in relation to the terms of the policy 
was committed by both parties, and a reformation of the policy, by 
striking out the provisions of the rider, was called for, in order to make 
it conform to the terms of the contract which was made. Even if Fowler 
knew that the rider made the provision which it did, and knowingly in- 
duced the insured to believe otherwise, there are authorities which, in the 
presence of facts properly pleaded and proven, might call for a refor- 
mation though the mistake was onesided. Barlow v. Scott, 24 N. Y. 40; 
Welles v. Yates, 44 N. Y. 525; Hay v. Star Fire Insurance Co., 77 N. Y. 
235, 33 Am. Rep. 607; Steinbach v. Prudential Fire Insurance Co., 62 
App. Div. 133, 70 N. Y. Supp. 809. 

In any event, the proof was sufficient to create an issue, and the dis- 
missal at the close of the plaintiff's case should not have been granted. 
The judgment and order should be reversed, and a new trial granted. 

Judgment reversed, and new trial granted, with costs to the appel- 
lant to abide the event. All concur. 


NIAGARA INS. CO. OF NEW YORK v. ABELL et at. (No. 9751.)* 
(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—FIRE INSURANCE—POLICY ISSUED IN NAME 
OF RECORD OWNER—SUIT BY ACTUAL OWNER—STAT- 
UTE. ° 
Where fire policy was issued by insurer’s agent in name of record 

owner, person who was in fact the owner and who had negotiated for 


* Decision rendered, April 3, 1919. 122 N. E. Rep. 667. an 
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the insurance, the record owner having been named as insured on account 
of the agent’s misapprehension of the law, was the real party in interest, 
and, under Burns’ Ann. St. 1914, § 252, was the only person who could 
maintain action on, the policy: 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


2. INSURANCE — FIRE INSURANCE — PROOFS OF LOSS — 
WAIVER—DENIAL OF LIABILITY. 
Proofs of loss are waived where liability is denied by the insurer. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from Circuit Court, De Kalb County; Dan M. Link, Judge. 
Action by Charles Abell against the Niagara Fire Insurance Company 
of New York and Thomas F. Carson. From judgment for plaintiff, de- 


fendant Carson having disclaimed, defendant insurance company appeals. 
Affirmed. : 


Burke G. Slaymaker, of Indianapolis, for appellant. 
Mountz & Brinkerhoff, of Garrett, for appellees. 


THOMSEN v. SPRINGDALE MUT. FIRE INS. ASS’N. (No. 32721.)* 
(Supreme Court of Iowa.) 


a 


1. INSURANCE—AVOIDANCE OF POLICY—REPRESENTATIONS 

MADE AFTER LOSS. 

A fire insurance policy providing that it “shall be void if the insured 
has concealed or misrepresented any material fact or circumstances con- 
cerning this insurance or the subjct thereof” applies to statements and 
representations made in application for insurance before issuance of 
the policy, and not to representations made after the loss. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


2. INSURANCE—FIRE INSURANCE—ACTION ON POLICY—EVI- 

DENCE—ADMISSIBILITY—EXTENT OF LOSS. 

In an action on a fire insurance policy, it is competent for defendant 
to prove under the general denial that plaintiff sought to recover the 
value of property that was sold by him before the loss or that was not 
included therein. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from District Court, Cedar County; John T. Moffit, Judge. 

“Not to be officially reported.” 

Action on an insurance policy to,recover the value of certain horses, 
hay, grain, and other property destroyed by fire. There was a verdict 
for plaintiff by direction of the court. Defendant appeals. Affirmed. 

Robert Brooke, of West Liberty, and Hamiel & Mather, of Tipton, 
for appellant. 


* Decision rendered, April 15, 1919. 171 N. W. Rep. 592. 
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J. C. France, of Tipton, and C. J. Lynch, of Mechanicsville, for 
appellee. 
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HARTFORD FIRE INS. CO. et aut. v. SULLIVAN et av. (No. 8945.)* 
(Supreme Court of Oaklahoma.) 


3. INSURANCE—FIRE INSURANCE--PROOFS OF LOSS— 

WAIVER. 

Where a loss occurs of property covered by an insurance policy in 
the standard form adopted by this state, and the insurance company enters 
into an agrcement with the insured, by which the amount of the loss is 
duly determined by arbitrators duly selected pursuant to the terms of 
the policy, without any demand being made by the insurance company 
for proof of loss required by the policy, the insurance company will be 
deemed to have waived the furnishing of such proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


4. INSURANCE--FIRE INSURANCE—ARBITRATION—AWARD. 

Where an insurance policy provides that the award of the arbitrators 
and umpire or any two of them shall determine the amount of the 
loss, a written award signed by one arbitrator and the umpire will be a 
sufficient showing of an award duly made, where the other appraiser, 
though having an opportunity to do so, refuses to sign, and dissents from 
the finding of the majority. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


Commissioners’ Opinion, Division No. 1. 

Error from Superior Court Muskogee County; H. C. Thurman, Judge. 

Action by H. C. Sullivan, trustee, and the Guaranty State Bank, 
against the Hartford Fire Insurance Company, and Insurance Company 
of North America. Judgment for plaintiffs, and defendants bring error. 


Affirmed. 


Scothorn & McRill, of Oklahoma City, for plaintiffs in error. 
Blakeney & Maxey, of Tulsa, for defendants in error. 


*Decision rendered, Dec. 31, 1918. Rehearing denied March 18, 1919. 
179 Pac. Rep. 24. Syllabus by the Court. 


SAMCHUCK et at. v. INSURANCE CO. OF NORTH AMERICA-* 
(Supreme Court of Oregon.) 


1. INSURANCE—FIRE INSURANCE—BURDEN OF PROOF. 

In action on fire insurance policy, insured has burden of proving 
compliance with policy, that formal proof of loss in strict compliance with 
policy has been prepared, and that actual damages have been suffered by 
the fire within the terms of the contract. 


(For other cases, see Insurance, Dec. Dig. § 646[1].} 
*Decision rendered March 11, 1919. 179 Pac. Rep. 257. 
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2, INSURANCE—FIRE INSURANCE—ACTION ON ADJUSTMENT 
—BURDEN OF PROOF. 


In action against insurer on an adjustment and agreement to pay 
specified amount, where insurer admits adjustment and agreement to pay, 
but claims that adjustment was induced by fraudulent representations by 
insured, insurer has burden of proving facts sufficient to overturn ad- 
justment. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


3. INSURANCE—FIRE INSURANCE—ADJUSTMENT—FRAUDU- 
LENT MISREPRESENTATIONS. 


Fire insurance company, to avoid adjustment and agreement to pay 
insured upon the ground that adjustment was made upon insured’s false 
statements in proof of loss, must not only prove that statements in proof 
of loss were false, but that statements were fraudulently made, and 
actually induced insurer to make adjustment. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


5. INSURANCE—FIRE INSURANCE—ACTION UPON ADJUST- 
MENT—EVIDENCE OF LOSS—CONCLUSIVENESS OF PROOF 
OF LOSS. 


In action against insurer upon adjustment and agreement to pay fire 
loss, it was not error to overrule defendant’s objections to evidence as 
to value of the building and the amount of damage caused by the fire, 
where the objection was based on the ground that the matter was “con- 
cluded by the proof of loss,” and according to plaintiff's theory of the 
case, as presented by his pleadings and evidence, the statement in the 
proofs of loss as to amount of loss suffered was put there by defendant’s 
adjuster, without plaintiff's knowledge. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


6. INSURANCE—FIRE INSURANCE—ADJUSTMENT — FRAUDU- 
LENT.REPRESENTATIONS. 


Insured was not precluded from recovering upon adjustment and 
insurer’s agreement to pay, by reason of false statement as to other 
insurance on property, inserted by insurer’s adjuster in proof of loss 
which insured signed, where insured had no intention to deceive and 
insurer had full knowledge of the real facts and knew that statements 
were not true. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


8 INSURANCE—FIRE INSURANCE—QUESTION OF LAW—MA- 
TERIALTY OF PROVISIONS IN PROOF OF LOSS. 


The materiality of a representation in proof of loss is a question for 
the court. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Department 2. 

Appeal from Circuit Court, Multnomah County; Robert Tucker, Judge. 

Action by Egnat Samchuck and another against the insurance com- 
pany of North America. Judgment for plaintiffs, and defendant appeals. 
Reversed and remanded. 


J. C. Veazie, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the brief), for appellant. 

F. S. Senn, of Portland (Morris A. Goldstein, of Portland, on the 
brief), for respondents. 
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2. INSURANCE—INSOLVENCY —INJUNCTION—STATUS OF 

FUNDS. 

Under Act June 1, 1911 (P. L. 599 [Purdon’s Dig. (13th Ed.) p. 
6414]), an injunction at the inception of insolvency proceedings against 
an insurance company bound the corporate property, including money 
thereafter recetved by an agent, who did not then know of the injunction, 
and he acquired no right thereto superior to that of the other creditors. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


3. INSURANCE—AGENT—EFFECT OF INSOLVENCY AND IN- 
JUNCTION. 


On dissolution of insurance company, proceeds of mortgages collected 
by its agent vested in the insurance commissioner, and the agent’s right as 
his claim of set-off was to share with other creditors, and any arrange- 
ment between himself and the company’s officers authorizing him to set 
off his general agency account against such proceeds was annulled by 
insolvency and injunction. 


_ (For other cases, see Insurance, Dec. Dig. § 51.) 


O’NEIL, State Ins. Cm’r, v. BURNETT.* 
(Supreme Court of Pennsylvania.) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit by J. D. O'Neil, Insurance Commissioner of Pennsylvania, 
acting by Thomas B. Donaldson, special deputy in charge of the liquida- 
tion of the American Union Fire Insurance Company, against L. A. 
Burnett. From a judgment discharging a rule for judgment for want of 
4 sufficient affidavit of defense, plaintiff appeals. Reversed,.and record 
remitted to court below, for entry of judgment for plaintiff. 


Argued before Rrown, C. J., and Frazer, Walling, Simpson, and Fox, 
a 


Edmund K. Trent, Deptty Atty. Gen., and Francis Shunk Brown, Atty. 
Gen.. for appellant. 


W. W. Stoner, M. W. Stoner, and J. M. Stoner & Sons, all of 
Pittsburgh, for appellee. 


* Decision rendered, Jan. 4, 1919. 106 Atl. Rep. 246. 


HARTFORD FIRE INS. CO. et at. v. WALKER. (No. 26-2566.)* 
(Commission of Appeals of Texas, Section B.) 


1, INSURANCE—FIRE INSURANCE—IRON-SAFE CLAUSE—IN- 
VENTORY-—SUFFICIENCY., 


An inventory stating neither the value nor the grade of the grain on 
hand, but giving only the quantity, held not a substantial compliance with 


* Decision rendered, April 2, 1919. 210 S. W. Rep. 682. 
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the portion of the iron-safe clause requiring taking inventory, since by 
it the value of the stock insured could not be ascertained. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


2. INSURANCE—FIRE INSURANCE—IRON-SAFE CLAUSE—TAK- 
ING OF INVENTORY WITHIN TWELVE MONTHS—NEW 
BUSINESS. 


The proposition that, where a new business is begun within twelve 
months from the date of the fire insurance policy with an entirely new 
stock, the original invoices preserved in such form as otherwise to 
comply with the iron-safe clause constitute a sufficient inventory, is 
without application, where the business is a continuation of an old 
business at a new place. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suits by J. L. Walter against the Hartford Fire Insurance Company 
and against the Equitable Fire & Marine Insurance Company, respectively. 
From a judgment of the Court of Civil Appeals (153 S. W. 398), affirm- 
ing a judgment of the trial court in favor of the plaintiff, the defendants 
bring error. Judgment of the Court of Civil Appeals reversed, and 
judgment rendered. 


Wm. Thompson, of Dallas, and Jno. S. Patterson, of Austin, for 
plaintiffs in error. 

Capps, Cantey, Hanger & Short and D. B. Trammell, all of Ft. Worth, 
for defendant in error. 


ED ae 


MARKHAM SHINGLE CO. v. ROYAL INS. CO. (No. 15136.)* 
(Supreme Court of Washington.) 


INSURANCE— ACCEPTANCE OF AMOUNT LESS THAN. 

CLAIMED. 

Though insured had right, under Rem. Code 1915, § 6059-1054, to claim 
that value of building completely destroyed by fire should be adjusted at 
amount written in policy, a matter of dispute, where it agreed with 
defendant’s adjuster as to amount of toal loss, including partially destroyed 
items, and made proof of loss to that effect and accepted and cashed 
draft for that amount, which expressly stated that it was in full pay- 
ment, there was an accord and satisfaction. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Department 2. 
j Appeal from Superior Court, Grays Harbor County; Ben Sheeks, 
udge. 

Action by the Markham Shingle Company against the Royal In- 
surance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed, and cause ordered dismissed. 


H. I. Granger, of Seattle, and E. E. Boner, of Aberdeen, for appel- 
lant. 
Bridges & Bruener, of Aberdeen, for respondent. 
* Decision rendered, April 2, 1919. 179 Pac. Rep. 799. 
Vol. LIII—49, 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtuH Circuit. 


NORTH BRITISH & MERCANTILE INS. CO. 
v. 


H. BAARS & CO. (No. 3294.)* 


1. INSURANCE—MARINE INSURANCE — DEVIATION — ABAN- 

DONMENT. 

An intended deviation from the voyage described in a policy will not 
avoid the policy, where loss occurred before the point of deviation was 
reached; but it is avoided by an abandonment of the voyage, although 
the vessel was still on the intended course. 


(For other cases, see Insurance, Dec. Dig. § 314.) 


2. INSURANCE— MARINE INSURANCE—DEVIATION FROM 
VOYAGE. 


Plaintiff chartered a steamship, then in London, for a voyage from a 
Gulf port to Europe, and insured the profits of the voyage with de- 
fendant, including war risks. Owing to war conditions and the require- 
ment of the British authorities, the vessel was to proceed first to Algiers, 
and on leaving there was to stop at Huelva, Spain, for cargo for New 
Orleans, which was the ultimate destination of the voyage, for delivery 
under the charter. Shortly after leaving England she was sunk by a 
submarine, although on a course advised as safer than a direct one to 
the Gulf. Held, that the intended course by way of Algiers and Huelva 
was connected with the ultimate voyage, and was not a deviation which 
invalidated the policy. 

(For other cases, see Insurance, Dec. Dig. § 314.) 


In Error to the District Court of the United States for the Northern 
District of Flordia; Wm. B. Sheppard, Judge. 

Action at law by H. Baars & Co., a corporation, against the North 
British & Mercantile Insurance Company. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


Francis B. Carter, of Pensacola, Fla, and Oscar R. Houston, of 
New York City, for plaintiff in error. 

Wm. H. Watson and S. Pasco, Jr., both of Pensacola, Fla., for de- 
fendant in error. 


j Before Pardee and Walker, Circuit Judges, and Grubb, District 
udge. 


Gruss, District Judge. This was an action at law, instituted on a 
marine policy insurance, covering the anticipated profits of a voyage 
of the steamship Gamen under a charter party with the defendants in 
error, who were plaintiffs in the District Court. The vessel was sunk 


*Decision rendered, January 20, 1919. 255 Fed. Rep. 625. 
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by a submarine about 25 miles west southwest off the Scilly Islands, 
while on its way to Algiers. The marine policy included war risks, and 
insured the profits of the future voyage which the vessel was chartered 
to make to a European port after its arrival at a Gulf port in the Uni- 
ted States. The plaintiff.in error defended the action upon two theories. 
The first was that the vessel had abandoned the voyage for which she 
was insured, prior to the time of her loss, and that for that reason the 
insurance did not attach. The second was that there was a concealment 
of material information from the insurer, of which the insured or its 
agents and brokers were in possession before the policy was written. 

[1] The solution of the first question depends upon whether the 
Gamen had abandoned the voyage from London to a Gulf port in the 
United States before she was lost. The facts are not seriously in dis- 
pute. The owners had, before the vessel reached London, entered into 
a charter with the defendants in error for the future voyage from a 
Gulf port in this country to a European port. By its terms she was 
required to report to the charterers at a port on the Gulf of Mexico, 
between October Ist and November 25th, for the future voyage. She 
was sunk on September 8, 1916. Shortly before that time she had 
sailed from London for Barry, in Wales, to get bunker coal for the 
voyage across the Atlantic. Her master knew of the charter she was 
required to fill for the defendants in error on leaving London, but, up 
to the time of the loss of the vessel, had not received orders from his 
owners to proceed further than Algiers. One reason for her voyage 
from Barry to Algiers was that the British authorities at Barry refused 
to supply the vessel with bunker coal, “unless the steamer carried an in- 
termediate outward cargo for the benfit of Great Britain or her Allies 
in the present war.” The vessel had also been chartered for a voyage 
from Algiers to Huelva, a port on the Mediterranean in Spain, to take 
on a cargo of ore, for delivery at New Orleans. The master was to 
received orders to sail to Huelva, upon his arrival at Algiers. The ship 
was sunk while on a course from the ordinary course pursued from 
Barry to an American Gulf port before the war. - 

The undisputed evidence is to the effect, however, that she was then 
pursuing the safest course, though not- the quickest or most direct, 
to an American Gulf port, in view of the greater danger from subma- 
rines, if she adopted the usual prewar course, which did not hug the 
English coast so close, and was pursuing the one advised by the British 
admiralty, and generally adopted since the war. The policy sued on 
permitted deviations of the vessel from the voyage described, provided 
the deviations were communicated to the insurer as soon as known to 
the assured, and an additional premium paid, if required. It is con- 
ceded that the deviation in this case was not known to the insured until 
after the loss of the vessel, and that no additional premium had been 
required to be paid by it. It also appears that there was no actual 
deviation up to the time of the loss, as the route pursued up to that 
time was the common route to Algiers and to an American Gulf port. 
An intended deviation, to be accomplished thereafter, would not avoid 
the insurance. An abandonment of the voyage insured, would, however, 
avoid the policy, since it was not permitted by the policy, and this would 
be true, though the loss occurred while the vessel was still on the com- 
mon course and before it had reached the point of divergence. 

[2] The District Judge charged the jury that an abandonment of 
the insured voyage was necessary to avoid the insurance, and that if 
there was no departure upon the part of the owners from the time the 
vessel left London from the intended voyage to an American Gulf port, 
and if the ports in the Mediterranean were to be called at on a voyage, 
the ultimate destination of which was a port in the Gulf of Mexico, 
then the voyages to Barry and to the Mediterranean ports were de- 
viations merely, and did not avoid the policy. The correctness of this 
portion of the charge presents the question. In the case of Marine 
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Insurance Company v. Tucker, 3 Cranch, 357, the Supreme Court made 
the identity of the ultimate destination of the insured and the actual 
voyage the determining factor as to whether or not the voyage had been 
abandoned. Each justice wrote a separate opinion, and all concurred 
in this view. 

The plaintiff in error dissents from the principle that identity of 
termini should be determinative, and insists that the intermediate voy- 
age must also be connected with and subordinate to the insured voyage. 
If that be conceded to be a correct limitation on the rule announced in 
the case cited, we are of the opinion that the facts, without dispute, 
showed that the voyages to Barry and Algiers, and to Huelva, were all 
connected with the insured voyage from London to a Gulf port, in the 
sense that would prevent any or all of them from constituting an aban- 
donment of it. The purpose of the voyage to Barry was to get bunker 
coal for the voyage across the Atlantic. It is conceded that this was 
at most a deviation. The record shows that the ship could procure 
bunker coal at Barry only by agreeing to carry an intermediate out- 
ward cargo for the benefit of Great Britain or her Allies. She carried 
a cargo of coal to Algiers for that purpose. If it was necessary for 
her to proceed to Barry to get bunker coal, it was necessary for her 
to go where the British authorities required her to go as a condition 
of being furnished such coal. The fair inference from the record is 
that she was making the voyage to, Algiers in response to this require- 
ment, at least partly. If it was partly made upon the demand of the 
British authorities, that would supply the necessary connection between 
it and the insured voyage. The contemplated voyage from Algiers to 
Huelva was for the purpose of loading ore at the latter port for New 
Orleans, which is a port covered by the description of the terminus for 
the insured voyage. Departing from Algiers on the insured voyage, 
she had to pass through the straits of Gibraltar. 


We do not think that her stopping at the port of Huelva, on the 
south coast of Spain, to secure cargo for the insured voyage, was an 
abandonment of the insured voyage, or was an entirely separate and 
unconnected voyage from it. She was not required to sail in ballast 
at the risk of being held otherwise to have abandoned the insured 
voyage, provided the intention to make a Gulf port in the United States, 
her ultimate destination, remained that of her owners. The District 
Judge left it to the jury to determine whether this intention on the 
part of her owners did remain up to the time of the loss. The evidence 
is persuasive that it did. The Gamen took on bunker coal at Barry in 
sufficient quantity to make the insured voyage. She was insured by her 
owners for a round-trip voyage to a Gulf of Mexico port. She was to 
take cargo at Huelva for such a port. Her charter with defendants in 
error required her to be in a Gulf of Mexico port between October Ist 
and November 25th. The mere fact that her master had orders, on 
leaving Barry, which controlled him only to Algiers, is not persuasive 
to the contrary, since it is undisputed she was to go thence at least to 
Huelva, under charter requirement, and when it is also considered that 
her master knew of the necessity of being in a Gulf of Mexico Port be- 
fore November 25th. 

Our conclusion is that, whether or not identical termini always make 
identical voyages, in this case the voyages to Barry, to Algiers, and to 
Huelva are all shown by the record to have been connected with the 
insured voyage, so that, if the Gamen was intended ultimately by her 
owners to have been sent to a Gulf port in the United States, they, 
singly or together, did not constitute an abandonment of the insured 
voyage. The jury found that such was the owner’s intention, on ev- 
idence amply justifying the finding. 

The second ground of defense against a recovery on the policy was 
that there had been a concealment of material information from the 
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insurer, which the insured, through its agents, was in possession of be- 
fore the policy was issued. The information alleged to have been 
supressed was that the Gamen would probably carry a cargo of coal 
to the Western or Azores Islands, and stop there for that purpose. It 
admits of doubt from the record that the agents of the insured had any 
specific information to that effect of a character that the law would 
require them to disclose to the insurer. It would seem to have been a 
mere probability, based on custom, and not actual information as to 
the specific voyage. Howevr this may be, the District Judge left this 
question to the jury under proper instructions, and the jury found against 
the plaintiff in error upon it. 

There are many assignments of error relied upon in the briefs of 
counsel for plaintiff in error, but not orally argued. Our examination 
of them has disclosed none which we think constitutes reversible error. 
We think the issues were fairly presented to the jury, and that the 
judgment should be, and it is, ordered affirmed, with costs. 

Affirmed. 


COMMISSION OF APPEALS OF TEXAS. 


Section B. 


CHARLES CLARKE & CO. 


vw. 
MANNHEIM INS. CO. (No. 2583.)* 


1, INSURANCE—*PERIL OF THE SEA.” 


Generally, any loss or injury is occasioned by a peril of the sea which 
has for its proximate cause the fortuitious action of the sea, operating 
either singly, or in conjunction with other elements or causes, or is pecu- 
liar to transportation by vessels supported by the sea or its buoyancy. 


(For other cases, see Insurance, Dec. Dig. § 403.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.) 
2. INSURANCE—“PERIL OF THE SEA.” 


Loss or damage occasioned by natural deterioration or decay, or by 
ordinary wear and tear of the vessel, are not within the term “perils of 
the sea.” 


(For other cases, see Insurance, Dec. Dig. § 403.) 


3. INSURANCE—UNSEAWORTHINESS. 


_ Any loss proximately caused by unseaworthiness of the vessel at the 
time of leaving port is not a loss by peril of the sea. 


(For other cases, see Insurance, Dec. Dig. § 415.) 


4. INSURANCE—*“PERIL OF THE SEA.” 


Where the loss or damage is from causes independent of the sea 
or its action, or is not peculiar to navigation, it is not by a peril of the 


* Decision rendered, April 2, 1919. 210 S. W. Rep, 528. 
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, 


sea; in other words, the peril must be one “of the sea,’ 
one occurring “on the sea.” 


(For other cases, see Insurance, Dec. Dig. § 403.) 


5. INSURANCE—MARINE INSURANCE—PROXIMATE CAUSE 
OF LOSS. 


The co-operation of other causes will not prevent the loss or damage 
from being one by perils of the sea. 
(For other cases, see Insurance, Dec. Dig. § 413.) 


6. INSURANCE—NEGLIGENCE OF OWNER OR AGENT. 


A loss or damage is not prevented from being one by perils of the 
sea by the co-operation of such other causes as acts or omissions of the 
ewner or his agent amounting to negligence, but not amounting to fraud 
or design. é 


(For other cases, see Insurance, Dec. Dig. § 416.) 


7. INSURANCE—MARINE INSURANCE — NEGLIGENCE OF 
OWNER OR AGENT. 


The protection of marine insurance embraces, in the absence of a 
contrary stipulation, losses arising from negligence of the owner or his 
agent, if contributed to by a peril insured against. 


(For other cases, see Insurance, Dec. Dig. § 416.) 


8. ee INSURANCE — NEGLIGENCE OF 
CREW. 


Where a vessel listed and sank while in harbor because a watchman 
neglected to close a sea cock opened to take in water for use in boilers, 
the accident was one of the perils of the sea, and a marine insurance 
company was liable under its policy for the expense of raising and re- 
pairing the vessel. 


(For other cases, see Insurance, Dec. Dig. § 416.) 


and not merely 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by Charles Clarke, doing business under the name of Charles 
Clarke & Co., against the Mannheim Insurance Company. Judgment was 
rendered for plaintiff, which was reversed and rendered for defendant 
by the Court of Appeals, 157 S. W. 291, and the plaintiff brings error. 
Judgment of the Court of Civil Appeals reversed, and judgment of the 
trial court affirmed. 


James B. & Charles J: Stubbs, of Galveston, for plaintiff in error. 
Wm. B. Lockhart and W. T. Armstrong, both of Galveston, for de- 
fendant in error. 


McC.Lenpon, J. The plaintiff, Charles.Clarke, doing business under 
the name of Charles Clarke & Co., brought this suit against the defend- 
ant, Mannheim Insurance Company, upon a policy of marine Insurance as- 
suring the plaintiff against all damage, etc., during the life of the policy, 
occasioned to “the good tug called Seminole,” while in “the Gulf waters 
of the United States between Key West, Flordia, and the mouth of the 
Rio Grande Del Norto, both inclusive,” “against the adventures and 
perils of the harbors, bays, sounds, seas, rivers and other waters as above 
named.” The plaintiff recovered in the trial court, but this judgment was 
reversed and rendered by a majority of the Court of Civil Appeals (157 
S. W 291), that court holding that the damages sought to be recovered 
were not within the risk covered by the policy, in that they were not oc- 
casioned by “adventures and perils of the harbors, bays, sounds, Seas, 
rivers and other waters.” The main question for our determination and 
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the one upon which writ of error was granted, is the correctness of this 
holding of the Court of Civil Appeals. 

The theory upon which plaintiff sought recovery and upon which 
the jury were warranted, under the charge of the court, in returning a 
verdict for plaintiff, was that the loss to the vessel was occasioned in the 
following manner: The tug Seminole was engaged generally in towing 
barges loaded with ties between various Gulf ports. At the time of the 
accident complained of she was lightering lumber from Morgan City, La., 
which is a port situated 18 miles north of the mouth of the Atchafalaya 
river, to a schooner anchored in the Gulf some 40 miles distant from 
Morgan City. About 10:30 jp. m. on the night of January 13, 1910, the 
tug arrived at Morgan City and tied up for the night alongside another 
boat, the Alarm. The latter was astern wheeler, some 97 feet in length, 
and was moored against Market wharf, headed up stream. The Semi- 
nole was moored against the Alarm, headed down stream; its port side 
towards the port side of the Alarm. It was made fast to the Alarm by 
three ties or ropes. 


While the evidence is not free from conflict, it is sufficient, we think, 
to warrant the conclusion that the free board of the Alarm was lower 
than the free board of the Seminole at the points of contact between. the 
two vessels so that the dock or guard rail of the latter projected over 
the dock of the former. The Seminole was due to leave the port at 3 
o’clock the -following morning. The Seminole had originally been a coal 
burner, its bunker being located on each side of the vessel, but later the 
vessel was converted into an oil burner, and these bunkers were con- 
verted into fresh water tanks for the purpose of supplying the boiler 
of the engine. These tanks were each about 18 feet long, with a mean 
width of 4% feet, and extended from the bottom of the vessel up to 
the under side of the deck. The hull of the vessel formed the outer side 
of each tank. The height of the tanks was approximately 7 feet. These 
tanks were filled by means of a sea cock extending through the bottom 
of the tug, with cut-offs so arranged that either or both of the tanks 
could be filled by a gravity flow from the oustide. About 11:30 p. m. on 
night in question orders were given to fill the port tank. It was the cus- 
tom to fill this tank first, on account of the fact that the machinery of 
the vessel was so placed that more weight was thrown to starboard. — It 
was also in evidence that the starboard tank already had some water in 
it, but the port tank was empty. The orders were to fill the port tank 
to the same capacity as that of the starboard, and then to cut off the 
water entirely. At 12 o'clock midnight all the crew retired except one 
Taylor, who was left on duty as watchman, and who was instructed to 
close the sea cock when enough water had been admitted to the port tank. 
Shortly after 12 o’clock Taylor lay-down with his head on a steam pipe, 
smoking a cigarette, and soon went to sleep. Later he waked up, lighted 
another cigarette, and again went to sleep. About 2 o’clock a. m. the 
crew were awakened by a sudden list of the Seminole to_port, and upon 
awaking they found the water was rushing into the hold of the vessel 
over the port guard rail. The crew had barely sufficient time to get: off 
of the Seminole onto the Alarm before the vessel sank, stern first, in 
60 feet of water. The vessel was afterwards raised, and the damage 
claimed is the cost of raising and repair. 


Plaintiff’s theory was that the flow of the water into the port tank 
caused the vessel to list until its port guard rail rested and became hung 
on the deck of the Alarm; that the water continued to flow into the port 
tank until the weight on the port side became so great that the list of 
both vessels caused the Seminole to slide off of the Alarm with a sudden 
plunge, the momentum of which submerged the port guard rail and caused 
the water to flow over the port side of the vessel and thereby sink it. The 
evidence, we think, is sufficient to sustain this contention. The majority 
of the Court of Civil Appeals held that under this state of facts the in- 
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jury to the vessel was not caused by an adventure or peril of the sea, 
but from the negligence of the watchman in going to sleep with the sea 
cock open admitting the water into the port tank. 

[1-6] The question here presented, namely, whether the loss oc- 
casioned to the tug came within the meaning of the terms of the policy, 
as being from a peril of the sea, is not free from difficulty. The courts 
of America and England have frequently had to consider what is a peril 
of the sea, as that term is used both in policies of marine insurance and 
in bills of lading and charter parties. But to quote from a well-considered 
note in Annotated Cases: . 

“Compared with the large number of cases in which the question has 
arisen whether a particular loss was caused by a peril of the sea, within 
the meaning of a policy of marine insurance, but few attempts have been 
made to define the term ‘perils of the sea’ as used in this connection. It 
is undoubtedly true that the purpose of the policy of insurance against 
the perils of the sea is protection against contingencies and against pos- 
sible dangers, and such a policy does not cover a loss for injury which 
must inevitably take place in the ordinary course of things.” 

Without presuming to lay down any general definition of the term 
“peril of the sea,” as applied to all circumstances that may arise, we think 
the following general principles may be deduced from the various deci- 
sions upon the subject: Any loss or injury is occasioned by a peril of the 
sea which has for its proximate cause the fortuitous action of the sea, 
operating either singly or in conjunction with other elements or causes, 
or is peculiar to transportation by vessels supported by the sea or its 
buoyancy, subject to the following well-defined limitations : 

-(1) Loss or damage occasioned by natural deterioration or decay, 
or by ordinary wear and tear of the vessel, are not within the term “perils 
of the sea.” 

(2) Whether expressed in the contract of insurance or carriage or 
not, there is an implied warranty that the vessel is seaworthy; that is, 
that she is so constructed, manned, supplied, equipped, and in such con- 
dition of repair as to be able reasonably to perform the service in which 
she is engaged; from which it follows that any loss proximately caused 
by unseaworthiness of the vessel at the time of leaving port is not a loss 
by peril of the sea. 

(3) As a corollary to the general statement above, where the loss or 
damage is from causes independent of the sea or its action, or is not pecu- 
liar to navigation, it is not by a peril of the sea; in other words the peril 
must be one “of the sea” and not merely one oecurring “on the sea.” 

(4) The co-operation of other causes will not prevent the loss or 
damage from being one by perils of the sea; and this is true even where 
the contributing causes are acts or omissions of the owner or his agent 
amounting to negligence, but not amounting to fraud or design. 

[7] These general principles are applied without distinction both to 
policies of marine insurance and to contracts of carriage, with the ex- 
ception that a common carrier by water, equally with other common car- 
riers, cannot, at least under the American decisions, contract against lia- 
bility for its own or its agent’s negligence, and- when such negligence is 
a contributing cause of the loss or damage, liability is not defeated even 
though a peril of the sea is also a contributing cause. On the other hand, 
protection of marine insurance embraces, in the absence of a contrary 
stipulation, losses arising from such negligence, if contributed to by a 
peril insured against. Our investigation discloses that when the loss 
may be fairly attributable to a peril of the sea as one of its contributing 
causes, the authorities are uniform that negligence of the owner or his 
agent is not a proper subject of inquiry. 

[8] In the leading case of Walters v. Insurance Co., 11 Pet. 213, 
9 L. Ed. 691, which was decided by the Supreme Court of the United 
States in 1837, Judge Story, speaking for the court, quotes from Lord 
Tentorden in Walker v. Maitland, 5 Barn. & Ald. 174: 
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“No decision * * * can be cited, wherein such a case [the loss 
by a peril of the sea], the underwriters had been held to be excused in 
consequence of the loss having been remotely occasioned by the negligence 
of the crew. I am afraid of laying down any such a rule. It will in- 
troduce an infinite number of questions, as to the quantum of care, which, 
if used, might have prevented the loss. Suppose, for instance, the master 
were to send a man to the masthead to look out, and he falls asleep, in 
consequence of which the vessel runs upon a rock, or is taken by the ene- 
my; in that case it might be argued, as here, that the loss was imputable 
to the negligence of one of the crew, and that the underwriters are not 
liable. Those, and a variety of other such questions would be introduced, 
in case our opinion were in favor of the underwriters.” 


Commenting upon this quotation, Judge Story said: 

“His lordship might have stated the argument from inconvenience, 
even in a more general form. If negligence of the master or crew were 
under such circumstances a good defense, it would be perfectly competent 
and proper to examine on the trial any single transaction of the whole 
voyage, and every incident of the navigation of the whole voyage, wheth- 
er there was due diligence in all respects, in hoisting or taking in sail, 
in steering the course, in trimming the ship, in selecting the route, in 
stopping in port, in hastening or retarding the operations of the voyage; 
for ‘all these might be remotely connected. with the loss. If there had 
been more diligence, or less negligence, the peril might have veen avoided 
or escaped or never encountered at all, Under such circumstances, the 
chance of a recovery upon a policy for any loss, from any peril insured 
against, would of itself be a result of no inconsiderable hazard.” 

The following decisions are illustrative of the principles we have 
set forth above: 


In the case of Orient Ins. Co. v. Adams, 123 U. S. 67, 8 Sup. Ct. 
68, 31 L. Ed. 63, which was a suit upon a marine policy of insurance insur- 
ing against the perils of the sea, lakes, rivers, canals, etc., the facts were 
that a boat, operating on the Ohio river drifted over a fall and was” 
stranded. During the course of the voyage a part of the machinery of 
the vessel had become deranged, and it put into Louisville for repairs. 
In order to make the repairs, it was necessary to blow off the steam from 
the boiler. On leaving the dock, the master negligently failed to ascertain 
that there was a sufficient head of steam to navigate the vessel and gave 
the signal to let go the boat. It was shown that this order was given in 
direct violation of a custom that before giving the order the master should 
inquire of the engineer as to the condition of the steam, and await his 
reply before giving the order to let go. The vessel was then in a position 
to be carried over the fall by the current, if she was let go without suf- 
ficient steam, which she did not have. The loss of the vessel by being 
carried over the fall, under these circumstances, was held to be a peril 
insured against. The trial court instructed the jury that the mere fault 
or negligence of the captain of the vessel, by which it was drifted into the 
current and drawn over the fall, would not constitute a defense to the 
policy, unless the jury should be satisfied that the captain acted fraud- 
ulently or willfully with design in doing so. This charge was complained 
of, but it was held to correctly state the law. In so holding the court 
say: 
“The court proceeded upon the ground that, if the efficient, and there- 
fore proximate, cause of loss was a peril of the river, the company could 
not escape liability by showing that the loss was remotely caused by mere 
negligence in not ascertaining, before giving the signal to let the vessel 
go, that she had steam enough for her proper management. The court 
committed no error in so ruling.” 

In arriving at this conclusion, the court quote with approval from 


Leanne Co. v. Lawrence, 35 U. S. (10 Pet.) 517, 9 L. Ed. 512, as fol- 
ows: 
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“A loss by fire, occasioned by the mere fault and negligence of the 
assured, or his serwants or agents, and without fraud or design, is a 
loss within the policy, upon the general ground that the fire is the proxi- 
mate cause of the loss, and also upon the ground that the express excep- 
tions in policies against fire leaves this within the scope of the general 
term of such policy.” 

The following is also quoted with approval from Waters v. Insurance 
Co., 11 Pet. 224, 9 L. Ed. 691, which quotation relates to the former de- 
cision in Insurance Co. v. Lawrence: 

“The court then thought that in marine policies, whether containing 
the risk of barratry or not, a loss whose proximate cause was a peril 
insured against, is within the protection of the policy, notwithstanding it 
might have been occasioned remotely by the negligence of the master and 
mariners.” 

Again in the case of Steamship Co. v. Insurance Co., 129 U. S. 397, 
9 Sup. Ct. 469, 32 L. Ed. 788, the same court held that stranding of a 
vessel caused by negligence of the master, in not taking proper bearings 
or any bearings at all, was by a peril of the sea, as that term is used in 
a policy of marine insurance. In that case there is no question but that 
the negligence of the master was the direct, proximate, and immediate 
cause of the stranding, as those terms are generally understood in negli- 
gence cases. We quote the following from the decision in that casé: 


“Collision or stranding is, doubtless, a peril of the seas; and a policy 
of insurance against perils of the sea covers a loss by stranding or col- 
lision, although arising from the negligence of the master or crew, be- 
‘cause the insurer assumes to indemnify the assured against losses from 
particular perils, and the assured does not warrant that his servants shall 
use due care to avoid them. General Ins. Co. v. Sherwood, 14 How. [55 
U. S.] 351, 364, 365 [14 L. Ed. 452]; Orient Ins. Co. v. Adams, 123 
U. S. 67, 73 [8 Sup. Ct. 68, 31 L. Ed. 63, 66]; Copeland v. New England 
Ins. Co., 2 Met. 432, 448-450. But the ordinary contract of a carrier does 
involve an obligation on his part to use due care and skill in navigating 
the vessel and carrying the goods; and, as is everywhere held, an excep- 
tion, in the bill of lading, of perils of the sea or other specified perils does 
not excuse him from that obligation, or exempt him from liability for loss 
or damage from one of these perils, to which the negligence of himself 
or his servants has contributed. New Jersey Steam Nav. Co. v. Mer- 
chants’ Bank, 6 How. [47 U. S.] 344 [12 L. Ed. 465]; U. S. Exp. Co. 
v. Kountze, 8 Wall. [73 U. S.] 341 [19 L. Ed. 457]; Western Transp. 
Co, v. Downer, 11 Wall. [78 U. S.] 129 [20 L. Ed. 160]; Grill v. Gen-’ 
eral Iron Screw Collier Co., L. R. 1 C. P. 600, and L. R. 3 C. P. 476; 
The Zantho [L. R.] 12 App. Cas. 503, 510, 515.” 

In Steamship Co. v. Bennett, 207 Fed. 510, 125 C. C. A. 172, it was 
held that where a lighter, which was being towed by a gasoline engine, 
struck on the banks of a creek, although this was caused by the negli- 
gence of the crew towing the boat, the loss came within the risk in a 
policy insuring against perils of the sea, etc. 


In Steamship Co. v. Insurance Co., 204 Fed. 255, 122 C. C. A. 523, 
the vessel became unmanageable by reason of the stripping of the blades 
of its propeller, which rendered the vessel unmanageable and occasioned 
the loss for which recovery was sought. The cause of the breaking of the 
propeller appears to have been unknown, but it was shown that some of 
the blades of the propeller had broken before arriving at a certain port 
where repairs might have been made, and the stripping of the remaining 
blades was no doubt due to this failure to repair the other blades, and 
was no doubt negligence on the part of the master of the vessel. The 
loss occasioned was held to be a peril of the sea, and in so holding the 
court say: 

“It is the object of insurance to protect owners, among other things, 
against the negligence of their servants,” 





Marine.] Clarke, Charles, & Co. v. Mannheim Ins. Co, 593 


e 

Insurance Co. v. Monarch, 99 Ky. 578, 36 S. W. 563, was decided 
by the Court of Appeals of Kentucky in 1896. In that case a vessel em- 
ployed in river navigation sank from causes entirely unknown and unex- 
plained, yet the evidence introduced tended strongly to show that the cap- 
tain was negilgent. It was there held that the sinking of the vessel was a 
peril of the river, and that negligence of the master or crew constituted 
no defense. 

In Insurance Co. v. Packet Co., 69 Miss. 208, 13 South. 254, 30 Am. 
St. Rep. 537, which was a suit upon a policy of marine insurance, insuring 
against perils of rivers, etc., the loss was occasioned to part of a cargo 
of cotton which fell into the river under the following circumstances: 
In the course of the transportation, the cargo had to be transferred 
from one boat to another. In the process of unloading the cotton was 
entirely removed from one side of the boat, leaving the other side so 
heavily laden- that the vessel suddenly listed, throwing the cotton into 
the river. It was held that: 


“The injury to the cotton by water of the river, into which it was 
thrown by a mishap to the boat, was a peril of the river within the terms 
of the policy; and, if it be true that the careening of the boat resulted 
from negligence in unloading, the insurer is liable. * * * The imme- 
diate cause of injury to the cotton was water of the-river. That it got 
into the river because of some carelessness or unskillfulness of those en- 
gaged in unloading does not relieve the insurer from liability. To relieve 
from liability because of the acts of the master or crew, there must be 
want of good faith and honesty of purpose. * * * On this subject 
there is no difference between marine and other insurance. Whatever 
diversity of view on this question once existed, it is now firmly settled 
in England and America, as stated above. ‘Where a peril of the sea is 
the proximate cause of a loss, the negligence which caused that peril is 
not inquired into.” 


The case of Hamilton v. Pandorf, which may be considered one of 
the leading cases, at least in England, upon the question at issue, involved 
the construction of a bill of lading covering a cargo of rice, which ex- 
empted the shipper from loss occasioned by perils of the sea. The rice 
was damaged by sea water flowing by gravity into the boat through holes 
eaten by rats in a lead pipe connecting a bathtub with the sea. There 
was no negligence on the part of the carrier. In the trial court, it was 
held that the loss was occasioned by a peril of the sea, and come within 
the excepted risk. 16 L. R. Q. B. D. 629. On appeal to the Appellate 
Division, this decision was reversed 17 L. R. Q. B. D. 670. The House 
of Lords, however, reversed the latter decision and affirmed the judgment 
of the trial court. 12 L. R. App. Cas. 518. 

It was urged in that case and it was held by the Court of Appeals 
that the damage by sea water was not to be considered a cause at all, 
but merely an effect produced by the gnawing of the hole in the pipe by 
the rats. To quote the exact language of the learned Master of the Rolls: 

“If rats gnaw through a pipe and let the water in, nevertheless, as the 
rats are the cause, and the sea is not, and the letting in of the sea water 
is only an effect of the cause, the real effective cause being the rats, what 
the rats do is not damage caused by perils of the sea. I think, myself, 
the cases would make it doubtful, even in a-.policy of insurance, wheth- 
er it ought not to be held that where rats gnaw through the planks of the 
ship, the act is so closely immediate that the coming in of the sea water 
should be treated not as a cause at all, but as an effect, so-that even in that 
case there would be causa proxima as well as causa causans; but this is 
a matter which we need not determine on the present occasion, and which 
must remain open until the point is raised.” 

In reversing this decision the Lord Chancellor says: 

“One of the dangers which both parties to the contract would have 
in their mind would, I think, be the possibility of the water from the sea 
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getting into the vessel, upon which the vessel was to sail in accomplish- 
ing her voyage, it would not necessarily be by a storm, the parties have 
not so limited the language of the contract; it might be by striking on a 
rock or by excessive heat so as to open some of the upper timbers; these 
and many more contingencies that might be suggested would let the sea 
in, but what the parties, I think, contemplated was that any accident (not 
wear and tear, or natural decay) should do damage by letting the ‘sea 
into the vessel, that that should be one of the things contemplated by the 
contract. A subtle analysis of all the events which led up to and in that 
sense caused a thing may doubtless remove the first link in the chain so 
far that neither the law nor the ordinary business of mankind can permit 
it to be treated as a cause affecting the legal rights of the parties to a 
suit. In this case, the existence of the rats on board, their thirst, the 
hardness of their teeth, the law of gravitation, which caused the water 
to descend upon the rice, the ship being afloat, the pipe being lead, and 
its capacity of being gnawed, each of these may be represented as the 
cause of the water entering; but I do not assent to the view that this con- 
tract can have a different meaning attached to it according as you regard 
each step in a chain of events as the origin out of which the damage 
ultimately arose.” 

“One ought, if it is possible, to give effect to all the words that the 
parties have used to express what this bargain is, and I think in this case 
it was a danger, accident, or peril, in the contemplation of both parties, 
that the sea might get in and spoil the rice. I cannot think it was less 
such a peril or accident, because the hole through which the sea came 
was made by vermin from within the vessel, and not by a swordfish 
from without, the sea water did get in.” 

In a concurring opinion, Lord Watson says: 

“Tf the respondents were preferring a claim under a contract of 
marine insurance, expressed in ordinary terms, I should be clearly of 
opinion that they were entitled to recover, on the ground that their loss 
was occasioned by a peril of the sea within the meaning of the con- 
tract. When a cargo of rice is directly injured by rats, or by the crew 
of_the. vessel, the sea has no share in producing the damage, which in 
that case is wholly due to a risk not peculiar to the sea, but incidental to 
the keeping of that class of goods, whether on shore or on board of a 
voyaging ship. But in the case where rats make a hole, or where one of 
of the crew leaves a porthole open, through which the sea enters and in- 
jures the cargo, the sea is the immediate cause of mischief, and it would 
afford no answer to the claim of the insured’ to say that, had ordinary 
precaution been taken to keep down vermin, or had careful hands been 
employed, the sea would not have been admitted, and there would have 
been no consequent damage.” 

In this connection it might be added that in a very early case in 
Pennsylvania it was held that damage from leaks caused by rats gnaw- 
ing through the side of a wooden vessel was by a peril of the sea. 
Garrigues v. Coxe, 1 Bin. (Pa.) 592, 2 Am. Dec. 493. 

The case which furnishes perhaps the strongest support for the 
contention of the insurer in the present case is that of the G. R. Booth, 
decided by the Supreme Court of the United States in 1898. 171 U. S. 
450, 19 Sup. Ct. 9, 43 L. Ed. 234. In that case the plaintiffs sued upon a 
bill of lading covering a shipment of sugar destined to New York. The 
vessel was iron, and a part of the cargo consisted of detonators or blast- 
ings caps. The undisputed evidence showed that these detonators were 
so constructed and packed as to render them immune from explosion 
when handled as ordinary freight. After the vessel was docked at the 
wharf in New York, and while discharging its cargo, one of these cases 
of detonators exploded from some cause unknown, tore a hole in the 
side of the vessel, thereby immediately admitting sea water which came 
in contact with the sugar and produced the damage. The bill of lading 
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exempted the carrier from loss occasioned by perils of the sea. It was 
conceded that there was no negligence on the part of the carrier, and 
the question arose whether the loss was within the excepted risk. It 
was held not to be. The following quotation embraces thé ground upon 
which the court rest this holding: 

“The explosion, in consequence of which, and through the hole 
made by which, the water immediately entered the ship, must be con- 
sidered as the predominant, the efficient, the proximate, the responsible, 
cause of the damage to the sugar, according to each of the tests laid down 
in the judgments of this court, above referred to. The damage to the 
sugar was an effect which proceeded inevitably, and of absolute necessity, 
from the explosion, and must therefore be ascribed to that cause. The 
explosion concurred, as the efficient agent, with the water, at the instant 
when the water entered the ship. The inflow of the water, seeking a 
level by the mere force of gravitation, was not a new and independent 
cause, but was a necessary and instantaneous result and effect of the 
bursting open of the ship’s side by the explosion. There being two con- 
current causes of the damages—the explosion of the detonators and the 
inflow of the water—without any appreciable interval of time, or any 
possibility of distinguishing the amount of damage done by each, the 
explosion, as the cause which set the water an motion, and gave it its 
sufficiency for harm at the time of the disaster, must be regarded as the 
predominant cause. It was the primary and efficient cause, the one that 
necessarily set the force of the water in operation; it was the superior 
or controlling agency, of which the water was the incident or instrument. 
The inflow of the sea water not an intermediate cause, disconnected from 
the primary cause, and self-operating; it was not a new and independent 
cause of damage; hut, on the contrary, it was an incident, a necessary 
incident and consequence of * * * events brought into being by the 
explosion—events so linked together as to form one continuous whole.” 

The court refer to the decision in Hamilton v. Pandorf, above, and 
hold that the two cases are distinguishable: 

“There is nothing in report of any stage of. that case to show that 
the sea water entered the ship immediately upon the gnawing by the 
rats of the hole in the pipe; and any such inference would he inconsistent 
with one of the opinions delivered in the House of Lords, in which 
Lord Fitzgerald said: ‘The remote cause was in a certain sense the 
action of the rats on the lead pipe; but the immediate cause of the 
damage was the irruption of sea water from time to time through the 
injured pipe, caused by the rolling of the ship as she proceeded on her 
voyage.’ [L. R.] 12 App. Cas. 528. However that may have been, that 
case differs so much in its facts from the case now before us that it is 
unnecessary to consider it more particularly.” 

The writer confesses some difficulty in grasping this: distinction in 
principle. The proximity in point of time of two occurrences would not 
seem to affect the status of one of those occurrences in the matter of 
causation as related to some ultimate effect. As between themselves, one 
of such occurrences may occupy the relation of effect to the other. But 
as to the ultimate effect each occurrence ‘may occupy the relation of 
a contributing cause. Regardless of the rule in metaphysics (and we ap- 
prehend that there is as little unanimity in that branch of science as there 
is in the law) there may be, as viewed by the law, more than one direct 
and proximate cause of a given effect. The question of causation, in ad- 
justing the rights of litigants, is determined by applying general princi- 
ples, deduced from common experience, to a given state of facts. In 
so far as failure may obtain in any particular case, such failure is due 
to the infirmity of human reason and the difficulty at all times to apply 
general principles, which are themselves primarily deduced from specific 
facts, to he manifold transactions of human life arising after these prin- 
ciples have been announced. 
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But while difficulty is experienced in distinguishing in principle the 
Booth Case from the Hamilton Case, the same difficulty arises when we 
seek to reconcile the former with the other cases above referred to, de- 
cided by that great court. We do not find that in any of the other cases 
the question of what may or not be the predominant or controlling cause 
has been considered as having any controlling weight. In all these 
cases, where it can be said that a danger or peril insured against prox- 
imately contributed to the loss, liability exists. We do not find that the 
case of the Booth has been followed in the application it makes of the 
doctrine of predominant cause. It might be added that it is evident 
that the terms “proximate” and “remote cause” are not used in the cases 
quoted from in the same sense that those. terms are used in ordinary 
negligence cases. In many of these cases when the term “remote cause” 
is used it is quite apparent, under the facts, that such cause would be 
denominated proximate, were the question at issue one of liability. for 
negligence. 

From these authorities, we conclude’ that any sinking of a vessel 
not brought about by the recognized excepted causes is by a peril of the 
sea, as that term is used in marine insurance. To hold otherwise would, 
in our opinion, render such insurance valueless in a large number of 
cases where sinking arose either from negligence or from other causes 
operating from within the vessel as distinguished from those operating 
from without. The sinking, while from one angle it might be viewed 
merely as an effect and not a cause, is, we think, clearly a cause within 
the meaning of marine insurance. It would be equally logical to hold that 
the stranding of a vessel, its striking upon a rock, or collision with an- 
other vessel is only an effect, and in order to determine whether such 
disaster to the vessel was produced or brought about by a peril of the 
sea, the cause of such stranding, etc., must be inquired into. Yet, it 
seems to be held universally, or at least by the great weight of authority 
both in this country and in England, that stranding, striking upon a rock 
or shoal, or collision, however caused, are perils of the sea. To hold 
that sinking comes within a different rule is to our mind untenable. All 
disasters to vessels and their cargoes are produced by natural causes, and 
disasters, whatever their particular form, whether it be stranding, col- 
lision, sinking, or striking upon a rock are, in every sense, effects -of 
some cause or series of causes. But as applied to insurance indemnify- 
ing against loss from these particular perils, they must be regarded as 
causes, otherwise the insurance is of little or no value. It were equally 
as logical, we think, to hold that the negligence of the insured in a fire 
policy, in dropping a lighted match into inflammable substances, thereby 
causing property insured to be consumed, was the predominant, efficient 
cause of the loss, and that the fire was only an effect of the negligence, 
and no cause at all, as to hold that the sinking of the vessel, from what- 
ever cause, is merely an effect of other causes which only brought 
about the result. 

We, therefore, conclude that the trial court correctly submitted the 
case to the jury, and that the majority of the Court of Civil Appeals 
committed error in holding that the loss was not covered by the policy. 

The other questions presented for our decision have, in our opin- 
ion, been correctly determined by the Court of Civil Appeals. 

We conclude that the judgment of the Court of Civil Appeals should 
be reversed, and the judgment of the trial court affirmed. 


Puiurps, C. J. The judgment recommended by the Commission of 
Appeals is adopted and will be entered as the judgment of the Supreme 
Court. 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


ZETNA LIFE INS. CO. OF HARTFORD, CONN. 
v. 


RYAN. (No. 106.)* 


2. INSURANCE—ACCIDENT INSURANCE—SOLE CAUSE OF 
DEATH. 


To recover on policy insuring against death resulting, directly and 
independently of all oher causes, from bodily injuries effected solely 
through external, violent, and accidental means, plaintiff must show an 
accident which was the solé cause of the death; it not being enough 
that an accident was the proximate cause, if death would not have re- 
sulted but for a pre-existing disease. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


In Error to the District Court of the United States for the East- 
ern District of New York. 

Action by Catherine Ryan against the A®tna Life Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiff, and defendant brings 
error, plaintiff in error hereinafter being called “defendant,” and de- 
fendant in error hereinafter being called “plaintiff.” Reversed. 

See, also, 253 Fed. 457. 


James B. Henney and Bouvier, Beale & Geer, all of New York 
City (Phelan Beale, of New York City, of counsel), for plaintiff in 
error. 

Edward H. Daly, of New York City (Edward H. Daly, of New 
York City, of counsel), for defendant in error. 


Before Ward, Rogers, and Manton, Circuit Judges. 


Rocers, Circuit Judgé. The plaintiff has obtained a judgment for 
$12,045.84 damages and costs entered against the defendant, after a 
trial before a judge and jury. 

The action was brought by plaintiff as the beneficiary under an ac- 
cident insurance policy upon the life of her husband. 

The complaint alleges that the insured lost his life because of an 
injury he sustained while a passenger on a train of the Interborough 
Rapid Transit Company in one of its subway stations in the city of 
New York. It is alleged that while he was entering the train he “sus- 
tained bodily injuries effected solely through external, violent, and 
accidental means, to wit, by being struck by a closing car door of 
said train, which blow by said door precipitated, hastened, and de- 
veloped a cerebral hemorrhage in the said Michael J. Ryan, who had 
arteriosclerosis, which hemorrhage caused the death,” etc. The in- 
jury was received on August 25, 1917, and death resulted on Sep- 
tember 9, 1917. 


*Decision rendered, Dec. 16, 1918. 255 Fed. Rep. 483. 
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The policy provided that no indemnity was payable unless the in- 
sured was injured or came to his death, “directly and independently 
of all other causes, from bodily injuries effected solely through exter- 
nal, violent or accidental means, suicide (sane or insane) not included.” 

The defendant sets up the defense that the beneficiary died as a 
result of disease. 

The insured at the time of his death was 53 years old. He was band- 
master in the Catholic Protectory in the borough of the Bronx in the 
City of New York. On the morning of August 25th he left his home in 
Brooklyn and went by subway to the Protectory, which he reached 
about noon. He sat down in the dining room to eat his dinner, and about 
12:15 p. m., while at the table and when he was speaking, he suddenly 
became dumb and could not hear when spoken to and fell to the floor 
and could not move his left arm. He was picked up and placed on a 
chair. An ambulance was called, and he was taken to the hospital, where 
he died on September 9th. 

[1] It appears that a witness who assisted in picking him up when 
he fell in the dining room of the Protectory was asked whether he had 
any conversation with Ryan after he fell. He replied: 

“T was near him all the time. He was mumbling to me and the broth- 
ers that he was hit by the subway. door, the center door.” 

It was moved to strike out the answers on the ground that it was too 
remote and not part of the res geste. The objection was overruled, and 
the court allowed the answer to stand, stating that the issue to which the 
statement had reference was “as-to whether there was an occurrence or 
-blow at all; and, as to that, I think this statement is a part of the res 
geste.” The witness did not testify as to any statement made by Ryan 
as to when he was hit, or where upon his body or other part of him he 
was hit. 

The evidence was certainly inadmissible as a part of the res geste. 
It does not appear when Ryan was hit by the subway door. It may 
have occurred at one time as well as another. No one knows how long 
after the event the narration was made. The res geste was the accident. 
The declaration made by Ryan was no part of it. It was not made at 
the time of the accident, and it does not appear that it was so nearly 
contemporaneous with it as to throw light upon it. Res geste is admis- 
sible because and only because it is so connected with the event which 
it describes that it is a contemporaneous part of and happens with the 
event. Vicksburg & Meridian Railroad v. O’Brien, 119 U. S. 99, 7 Sup. 
Ct. 118, 30 L. Ed. 299; Boston & Albany Railroad Co. v. O'Reilly, 158 
U. S. 334, 337, 15 Sup. Ct. 830, 39 L. Ed. 1006; Keefer v. Pacific Mutual 
Ins. Co., 201 Pa. 448, 51 Atl. 366, 88 Am. St. Rep. 822 In Insurance Co. 
v. Moseley, 8 Wall. 397, 19 L. Ed. 437, which was an action on an ac- 
cident policy, a declaration made by a deceased person was held admis- 
sible as a part of the res geste. The case is distinguishable from the 
case at bar. The question there was whether the assured died from the 
effects of a fall downstairs in the night. The testimony of his wife 
showed that he had left his bed between 12 and 1 o’clock and when he 
came back said he had fallen down the back stairs and almost killed him- 
self. And the son, who-slept in the lower part of the building occupied by 
his father, testified that about 12 o’clock on that same night he found his 
father lying with his head on the counter and asked him what was the 
matter and that he replied he had fallen down the back stairs and hurt 
himself very badily. The court in sustaining the admission of the evi- 
dence did so upon the ground that the declarations were made im- 
mediately or very soon after the fall. Justices Clifford and Nelson dis- 
sented. In that case it was known when the accident happened and the 
declarations were practically contemporaneous with it. In the case at 
bar it did not appear when the accident occurred. It might have been 
in the morning when the decedent started to come to New York, or it 
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might have been when he got off to call at a store at Cooper Square 
as the testimony shows he did, or when he again took the subway train 
to go to the Protectory, or when he once more alighted from the train 
on arriving at his destination. And, indeed, the accident might have 
happened on a prior day. In any event, the declaration was not contem- 
poraneous with the accident. 

An examination of the record in this case, however, discloses a 
fatal defect. It appears established beyond controversy that the de- 
ceased at the time he fell to the floor in the Protectory was suffering 
from arteriosclerosis, and that the disease was in a well-advanced state 
and affected his entire vascular system. It extended throughout all parts 
of his body, including his brain. . The disease results in a hardening and 
narrowing of the entire arterial system. The arteries become filled with 
lime salts and fibrous tissues so that the opening through which the 
blood passcs becomes smaller and as the same amount of blood has to 
pass through the blood pressure is increased. As one of the witnesses 
testified “it is just as if you had been running water through a half inch 
pipe, and then finally the diameter of the pipe has been reduced, and you 
are pumping it through a quarter inch pipe,” or an eighth of an inch pipe. 
And when the pressure becomes a length too high the blood vessel breaks 
at the weakest point. The arteries of the brain seem to be the ones 
which usually rupture under those conditions. The evidence showed that 
the deceased also was suffering from Bright’s disease of a chronic na- 
ture, and that he had myocarditis, which is an inflammation of the heart 
muscle. 

The autopsy disclosed that the deceased died from a hemorrhage 
in the brain, there being a rupture of a cerebral blood vessel which 
might have resulted from any exertion. The physician who made the 
autopsy testified that, while the immediate cause of death was the cerebral 
hemorrhage, arteriosclerosis, chronic diffuse nephritis and myocarditis 
were contributory causes. He also testified that in case of a hemorrhage 
of the brain death might result in ten minutes or within several days or 
weeks, according to the extent of the hemorrhage. 

The plaintiff claimed that the cerebral hemorrhage was the direct and 
independent cause of the death of the insured, and that it was effected 
solely by his being hit by the subway door. But there is no evidence 
in the record that deceased was hit by the door, except his statement al- 
ready referred to as erroneously admitted. The counsel for the plaintiff 
laid stress upon the condition of the hat of the deceased which was pro- 
duced as an exhibit as were his broken spectacles, which fell out of his 
pocket after he had been picked up from the floor. Non constat but that 
the spectacles were broken when he fell to the floor as they fell out of 
his left hip pocket and he fell on the left side. We inspected the hat 
exhibited to us upon the argument and discovered nothing which indi- 
cated that it had received a blow. The forehead rim of the right under- 
side appeared either to have become unglued or the sewing separated the 
upper surface from the lower surface for perhaps an inch. The autopsy 
disclosed no external marks of any violence on the body or the head. 

[2] The burden of proof rested on the plaintiff to establish the fact 
that the instired sustained an accident and that there could be no re- 
covery upon the policy of insurance unless that accident was the sole 
cause of his death, as the policy insured him against a death “resulting, 
directly and independently of all other causes, from bodily injuries ef- 
fected solely through external, violent and accidental means.” The cases 
establish the principle that, if death results from disease or a bodily in- 
firmity, there can be no recovery under such a policy whether the insured 
suffered an accident or not. And they also show that there can be no 
recovery if the insured sustained an accident but at the time it happened 
was afflicted with a pre-existing disease and if death would not have re- 
sulted if he had not had the disease, but his death was caused because the 
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accident aggravated the effects of the disease or the disease aggravated 
the effects of the accident. National Masonic Accident Association v. 
Shyrock, 73 Fed. 774, 20 C. C. A. 3; Maryland Casualty Co. v. Morrow, 
213 Fed. 599, 130 C. C. A. 179, 52 L. R, A. (N. S.) 1213; Preferred Ac- 
cident Ins. Co. v. Patterson, 213 Fed. 595, 130 C. C. A..175; Illinois Com- 
mercial Men’s Ass'n v. Parks, 179 Fed. 794, 103 C. C. A. 286; Stanton v. 
Travelers’ Ins. Co., 83 Conn. 708, 78 Atl. 317, 34 L. R. A. (N. S.) 445; 
Stokely v. F. & C., 193 Ala. 90, 69 South. 64, L. R. A. 1915E, 955; Paci- 
fic Mutual Life Ins. Co. v. Despain, 77 Kan. 654, 95 Pac. 580; Aétna Life 
Ins. Co. v. Bethel, 140 Ky. 609, 131 S. \.. 523; White v. Standard Life 
& Accident Ins. Co., 95 Minn. 77, 103 N. W. 735, 884, 5 Ann. Cas. 83; 
Thomas v. Fidelity & Casualty Co., 106 Md. 229, 67 Atl. 259; Robinson 
v. U. S. H. & A., 192 Ill. App. 475; Continental Casualty Co. v. Peltier, 
104 Va. 222, 51 S. E. 209; Jiroch v. Travelers’ Ins. Co., 145 Mich. 375, 
108 N. W. 728; Ward v. Aztna Life Ins. Co., 85 Neb. 471, 123 N. W. 456; 
Penn v. Standard Life & Accident Ins. Co., 158 N. C. 29, 73 S. E. 99, 
42 L. R. A. (N. S.) 593. 

The only testimony in the record that the deceased received any in- 
jury whatever is as we have already stated the erroneously admitted 
testimony that he mumbled that he had been hit by a subway door. 
And there is no testimony from which the kind and character of the in- 
jury, if any, could be inferred. 

here is undisputed testimony that the conditions found at the 
autopsy to exist were in themselves a competent producing cause for 
the cerebral hemorrhage which resulted in the decedent’s death. 

The court charged as follows: 

“If you find that the plainiff satisfies you by a preponderance of testi- 
mony which you believe that the man, walking around and carrying with 
him all the time the possibility of having a cerebral hemorrhage from 
some slight accident, did meet with an accident, and that was the prox- 
imate cause of his death, then it would come within the policy. That 
is, if the accident was the proximate cause of his death. 

“On the other hand, if a man was walking around, who was likely 
to die at any time from disease or who was likely to die at any time from 
slight accident, and if he suffered a slight accident and then walked any 
distance, but then died from something apart from the accident, it would 
not be within the policy.” 

The court refused to charge as follows: 

“The plaintiff in this case cannot recover under the terms of the 
policy herein for any loss resulting in connection or in conjunction with 
any other causes not of external violence, and if the jury should find 
that the decedent received an alleged blow by coming in contact with 
the center door of a subway train that the said decedent at the time was 
suffering from arteriosclerosis, chronic diffuse nephritis, and myocradi- 
tis, and that by reason of the existence of the said physical conditions 
the said blow, in connection herewith, caused the cerebral hemorrhage 
resulting in death, this plaintiff cannot recover.” 

The court also refused to charge as follows: 

“The policy in suit only insured the decedent ‘against loss resulting di- 
rectly and indepndently of all other causes from bodily injuries effected 
solely through external, violent and accidental means,’ and if the jury 
should find that the defendant’s death was not a loss resulting directly 
and independently of all other causes from bodily injuries effected solely 
through external, violent, and accidental means, their verdict must be 
for the defendant.” 

The requests to charge were proper. The charge as given was im- 
proper as appears from the cases already referred to. 

The trial court submitted the case to the jury upon the theory that, 
if the alleged accident was the proximate cause of the death, the plain- 
tiff would be entitled to recover. If there has been legitimate evi- 
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dence showing that an accident had happened, the rule of proximate cause 
as applied ordinarily in negligence cases would have been inapplicable, 
as the policy upon which this suit was brought provided that there was 
to be no liability unless the injury was the sole cause of death. 

The jury rendered their verdict on the theory that the accident 
in the subway occurred. When the jury returned their verdict the 
court addressing the jury said: “You have found by your verdict that 
= accident occurred on the subway?” And the foreman answered: 
“Yes. sit.” 

Not orly was erroneous testimony admitted, but the instructions 
to the jury were based upon an erroneous theory. A verdict and judg- 
ment so obtained cannot be permitted to stand. 

Judgment reversed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH CircuItT 


MARYLAND CASUALTY CO. 
v. 
CAMPBELL. 


CAMPBELL. 


v. 
MARYLAND CASUALTY CO. (Nos. 3290, 3309.)* 


INSURANCE—ACCIDENT INSURANCE—BREACH OF WAR- 

RANTY—WAIVER. 

The insurer cannot be deemed to have waived a warranty in the ap- 
plication that insured had not received medical attention within two 
years, because its agent knew the statement to be untrue, where the policy 
expressly withheld such authority from the agent, and provided that 
no waiver should be valid, unless indorsed thereon and signed by the 
president or secretary. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


In Error to the District Court of the United States for the South- 
ern District of Flordia; Rhydon M. Call, Judge. 

Action by Danied Curry Campbell against the Maryland Casualty 
Company. Judgment for plaintiff, and both parties bring error. Re- 
versed. 


A. H. King and H. L. Anderson, both of Jacksonville, Fla., for plain- 


tiff below. 
F, P. Fleming, Jr., of Jacksonville, Fla., for defendant below. 


Before Pardee and Walker, Circuit Judges. 
*Decision rendered, Jan. 23, 1919. 255 Fed. Rep. 437. 
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Wa ker, Circuit Judge. This was an action by Daniel Curry Camp- 
bell against the Maryland Casualty Company on a contract, which was 
set out in the declaration, by which the latter insured the former, sub- 
ject to provisions and conditions stated, against bodily injuries, effected 
independently and exclusively of all other causes, through external vio- 
lent and accidental means, and against specified disabilities so effected. 
The parties will be referred to as the plaintiff and the defendant, respec- 
tively. The claim asserted was that the plaintiff was entitled to the in- 
demnity stipulated for— 

“if such injuries shall, independently and exclusively of all other causes, 
continuously and wholly disable and prevent the insured from performing 
any and every kind of duty pertaining to his occupation.” 

It was averred that the plaintiff, a practicing lawyer, was so dis- 
abled continuously from on or about October 9, 1914, to the time of 
the bringing of the ‘suit, by an injury resulting from his lower lip be- 
ing violently and accidentally struck by and against a piece of furniture. 
The claim asserted was resisted upon the grounds, among others, that 
the disability alleged was not effected, independently and exclusively of 
all other causes, by the wound to the plaintiffs lower lip, which there 
was evidence tending to prove was accidentally inflicted on or about 
October 9, 1914, and that there was a breach of a provision contained in 
the contract sued on, whereby the plaintiff warranted the truth of a 
statement that he had not received medical attention within two years 
next preceding the date of the contract, in that during the month of 
February, 1914, he did receive medical attention for traumatism or can- 
cerous condition on his lower lip at the place where he alleged he re- 
ceived said injury on or about October 9, -1914. The defendant moved 
the court to direct a verdict in its favor at the conclusion of the evi- 
dence offered by the plaintiff, and also at the conclusion of all the evi- 
dence. Exceptions were reserved to the overruling of those motions. 

A phase of the evidence clearly tended to prove that whatever dis- 
ability existed after the happening of the accident of October 9, 1914, 
was attributable in part at least to a diseased condition of the plaintiff’s 
lower lip which existed prior to that date. Evidence which was without 
conflict proved that there was an unsound condition of the plaintiff’s 
lower lip prior to the infliction of the wound relied on, and that that lip 
was the subject of examination and treatment by physicians for months 
prior to that date, and prior to and when the defendant’s original policy 
was renewed by a written instrument, dated August 1, 1914, whereby it 
agreed to continue the policy in force for 12 months, from August 10, 
1914, to August 10, 1915, “provided the statements in the application or 
the schedule of warranties in the original contract are true at this date,” 
etc. There was uncontroverted evidence to the effect that for months 
prior to October 9, 1914, that lip was the subject of treatment by physi- 
cians or pursuant to their directions, which had not been discontinued 
when the alleged accidental hurt relied on occurred. The testimony of 
several of those physicians was adduced. It was uniform to the effect 
that there was a cancerous condition of the lip before as well as after 
October 9, 1914. The plaintiff, as a witness in his own behalf, stated that 
his lip was well before he received the wound relied on. He asserted 
that the treatment it was receiving immediately prior to that occurrence 
was a precautionary measure. 

In behalf of the defendant it is contended that a verdict in its favor 
should have been directed, on the ground that whatever disability ex- 
isted after October 9, 1914, was so conclusively proved to be due, in part 
at least, to a cancer which existed before as well as after that date, as 
to make it the duty of the court to set aside a verdict for the plaintiff; 
circumstances the existence of which was not disputed being such as to 
establish the impossibility of the truth of the plaintiff's assertion that his 
lip was well before the wound relied on was suffered, whether it was or 
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was not believed by him to be true. This contention need not be passed 
upon if, on another ground, the defendant was entitled to have a verdict 
in its favor directed. 

By the terms of the original policy, which was renewed as above 
stated, the undertakings of the defendant, which it evidenced, were 
stated to be made “in consideration of the statements in the schedule of 
warranties hereinafter contained and made a part hereof, and of $120 
premium.” The policy, which embodied plaintiff’s application for insur- 
ance, contained the following provision: 

“All the warranties made by the assured upon the acceptance of this 
policy are true, viz.: 

“Schedule of Warranties. 
*” + * * * * * * * 

“16. I have not received medical attention within the past two years, 
except as follows: No exceptions.” 

By the terms of the last renewal receipt the original policy was con- 

tinued in force— 
“provided the statements in the application or the schedule of warranties 
in the original contract are true at this date, and that nothing exists at 
the date hereof to render the hazard of the risk greater than or different 
from that shown by said application or schedule.” 

By pleas the defendant averred the existence of the above-quoted 
warranty, and that prior to the date of the issuance of the last renewal 
the plaintiff did receive medical attention, to wit, during the month of 
February, 1914, and that said medical attention was received for trauma- 
tism or cancerous condition on said lip at the place where plaintiff alleges 
he received said injury on or about October 9, 1914. The pleas mentioned 
further averred: 

“That said medical attention was not disclosed to the defendant, nor 
did defendant have any knowledge thereof, at the time of the issuance 
of said last renewal, and said warranty was material.” 

The policy contained the following provision: 


“An agent has no authority to change this policy, or to waive any of - 


its provisions, nor shall notice to any agent or knowledge of his or any 
other person be held to effect a waiver or change in this contract, or 
any part of it. No change whatever in this policy, and no waiver of its 
provisions, shall be valid unless an indorsement is added hereto, signed 
by the president or secretary of the company, expressing such change or 
waiver. In any matter relating to this insurance no person, unless duly 
authorized in writing, shall be deemed the agent of this company.” 

There was undisputed evidence to the effect that the plaintiff re- 
ceived medical attention as alleged in. the pleas above mentioned. The 
plaintiff testified that in January or February, 1914, while he had silver 
foil on his lip, he met Mr. R. R..Rosborough, the defendant’s general 
agent in Florida, through whose office the policy and renewals were 
issued, and mentioned to him that his lip had been injured, and that the 
doctors had put silver foil over it to protect it. He also testified that, 
when an employee of Mr. Rosborough delivered to the plaintiff the last 
renewal receipt, he told that person about the doctors treating his lip. 
There was no evidence tending to prove that any one connected in any:way 
with the defendant, other than the two persons just mentioned, was in- 
formed at the time of or prior to the issue of the last renewal, or before 
the alleged disability occurred, that the plaintiff’s lip had been injured, or 
that he had received medical attention. . 

The pleas above mentioned set up as a defense to the suit a breach 
by the plaintiff of a warranty contained in the contract sued on. The 
last-quoted averment of those pleas, upon which issue was joined, 
negatived a waiver by the defendant of the alleged breach of warranty. 
Such being the manifest purpose and effect of that negative averment, 
it cannot properly be said that its falsity in any material respect is shown 
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by evidence having no tendency to prove a waiver by the defendant of 
the breach of warranty alleged. By the explicit terms of the policy the 
only persons in any way connected with the defendant, who were shown 
by any evidence to have had knowledge of the falsity of the plaintiff's 
statement that he had not received medical attention, were without 
power to waive the warranty of its truth. The last above quoted provi- 
sion negatived the existence of authority in either of those persons to 
change the policy, or to waive any of its provisions, and stipulated 
against notice to them having the effect of a waiver or change in the 
contract. Embodied in that provision was the stipulation that: 

“No change whatever in this policy, and no waiver of its provisions, 
shall be valid unless an indorsement is added hereto, signed by the presi- 
dent or secretary of the company, expressing such change or waiver.” 

There was no such indorsement.e The defendant, like any other 
principal? could limit the authority of its agents, and thus bind all parties 
dealt with to whom such limitation was disclosed. An insurer cannot be 
deemed to have waived a breach of a warranty contained in its policy, 
because its agent had notice or knowledge of the breach, where the policy 
expressly withheld from such agent authority to change the policy, or to 
waive any of its provisions, and provided that notice to such agent or 
knowledge of his should not be held to effect a waiver of the contract 
or any part of it. New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 
6 Sup. Ct. 837, 29 L. Ed. 934; Northern Assurance Co. v. Grand View 
Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213; Pru- 
dential Insurance Co. v. Moore, 231 U. S. 560, 34 Sup. Ct. 191, 58 L. Ed. 
aa Life Ins. Co. v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. 

d. 356. 

The following Florida statute was referred to in argument as having 

a bearing on the question presented: 


“Any person or firm in this state, who receives or receipts for any 
money on account of or for any contract of insurance made by him or 
them, or for such insurance company, association, firm or individual, 

‘aforesaid, or who receives or receipts for money from other persons to 
be transmitted to any such company, association, firm or individual, 
aforesaid, for a policy of insurance, or any renewal thereof, although such 
policy of insurance is not signed by him or them, as agent or representa- 
tive of such company, association, firm or individual, or who in any wise, 
directly or indirectly makes or causes to be made, any contract of in- 
surance for or on account of such insurance company, association, firm or 
individual, shall be deemed to all intents and purposes an agent or repre- 
sentative of such company, association, firm or individual.” General Stat- 
utes of Florida, § 2765. 

In the case of Mutual Life Insurance Co. v. Hilton-Green, 241 U. 
S. 613, 623, 36 Sup. Ct. 676, 60 L. Ed. 1202, the statute quoted was under 
consideration, That was a suit on a life insurance policy, which con- 
tained the following provisions: 

“This policy and the application therefor, copy of which is indorsed 
hereon or attached hereto, constitute the entire contract between the 
parties hereto.” 

“Agents are not authorized to modify this policy or to extend the time 
for paying a premium.” 

It was contended that the insurance company was chargeable with 
notice of facts known to Hogue, the agent who solicited the insurance, 
to Torrey, the agent through whom the application for the policy was 
forwarded to the company, and to the physicians, who examined the 
applicant. In adversely disposing of that contention the court said, in 
reference to the statute just quoted: 

“Section 2765 of the Florida Statutes, ante, undertakes to designate 
as agents certain persons who in fact act for an insurance company in 
some particular; but it does not fix the scope of their authority as be- 
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tween the company and third persons and certainly does not raise special 
agents with limited authority into general ones possessing unlimited 
power. We assume Hogue, Torrey, and the medical examiners were in 
fact designated agents of the company with power to bind it within their 
apparent authority; and in such circumstances the statute does not affect 
their true relationship to the parties.’ Mutual Life Insurance Co. v. 
Hilton-Green, supra, 241 U. S. 623, 36 Sup. Ct. 680, 60 L. Ed. 1 

That statute does not have the effect of conferring a power which 
the contract of the parties shows was explicitly withheld. Though each 
of the persons who, according to the plaintiff’s testimony, was informed 
of the falsity of his statement that he had not received medical attention 
was an. agent of the defendant, he was an agent from whom, by the 
terms of the contract entered into, the principal withheld any authority 
to change the contract or to waive any of its provisions, and notice to 
whom or whose knowledge it was stipulated should be held to affect a 
waiver or change in the contract. 

The terms of the defendant’s contract were such as to make the 
truth of the above statement of the plaintiff, made in his appli¢ation for 
the original policy and repeated when he accepted a renewal, a condition 
precedent to the existence of a right to recover on the renewal of the 
policy. It was in express words made a warranty. Mutual Life Insur- 
ance Co. v. Hilton-Green, 211 Fed. 31, 127 C. C. A. 467. The evidence 
without conflict showed the falsity of that statement. The result was, in 
the absence of any evidence showing a waiver by the defendant, that 
plaintiff was not entitled to recover. The court erred in overruling the 
motion of the defendant that a verdict in its favor be directed. 

The plaintiff presents for review a ruling of the court against a 
claim, based on a Florida statute, that the plaintiff was entitled to re- 
cover attorney’s fees. The conclusion that, on the evidence adduced, 
he was not entitled to maintain the demand asserted, dispenses with the 
necessity of passing on the ruling of which he complains. 

Reversed. 


SUPREME COURT OF CALIFORNIA. 


CLARKE 
v. 
NEW AMSTERDAM CASUALTY CO. (S. F. 7984.)* 


1, INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
DISEASE, 


Under an insurance policy covering death from bodily injuries, which 
independently of all other causes are effected solely and exclusively by 
accidental means, if disease plays a part in the death of insured after the 
accident, it is essential to recovery on the policy that such disease was due 
to the accident. 


(For other cases, see Insurance, Dec. Dig. § 466.) 
2. INSURANCE—ACCIDENT. INSURANCE—CAUSE OF DEATH— 
ASE 


DISE 
Under an ‘insurance policy covering death by accidental means ex- 


* Decision rendered, Feb. 28, 1919. Rehearing denied, Mar. 27,. 1919. 
179 Pac. Rep. 195. 
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clusively, if the death of the insured was in part caused by heart disease, 
which was not in fact caused by the accident, there could be no recovery. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


3. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
EVIDENCE. 


In an action under an insurance policy covering death by accidental 
means exclusively, where it appeared that insured was struck by an auto- 
mobile resulting in concussion of the brain, and consequently developed 
appendicitis and heart disease, evidence held to sustain a finding that the 
proximate cause of death was concussion of the brain. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY. 


If doubt arises in respect to the application, exceptions to, or limita- 
tions to liability, the construction of the contract most favorable to in- 
sured should be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—ACCIDENT INSURANCE—ACTIONS ON POL- 
ICY—INSTRUCTIONS. 


In an action on an accident insurance policy, instructions that ‘if 
the jury found “or believed” certain facts as to the proximate cause of 
death, a verdict for plaintiff would be justified were not misleading. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


8. INSURANCE—ACCIDENT INSURANCE. 


In an action on an accident insurance policy, where the accident was 
followed by heart disease, which was the immediate, but not the proxi- 
mate, cause of death, an instruction that the diseased condition must 
have existed at the time of the accident, when considered in connection 
with other instructions, held not misleading. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


In Bank. 

} a from Superior Court, Santa Clara County; P. F. Gosbey, 

udge. 
Action by Mary B. Clarke against the New Amsterdam Casualty 

Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Lilienthal, McKinstry & Raymond, of San Francisco, and B. A. Her- 
rington and H. G. Hill, both of San Jose (Redmond & Alexander, of 
counsel), for appellant. 

Gavin McNab and .Nat Schmulowitz, both of San Francisco, and 
— Rutledge & Lashy, of St. Louis, Mo., amici curiz. 

H. A. Blanchard, of San Jose, for respondent. 


MELvin, J. Defendant appeals from a judgment in favor of plaintiff 
after a trial by jury. Plaintiff, who is the widow of James T. Clarke, 
deceased, sued as beneficiary named in an accident policy issued to her 
husband. 

The policy in question provided for the payment to plaintiff of $7,500 
for “loss of life * * * from bodily injuries, * * * which in- 
dependently of all other causes are effected solely and exclusively by ac- 
cidental means. * * * Nor shall the company be liable for any loss 
caused or contributed to by illness or disease.” 

Mr, Clarke was struck by an automobile while he was crossing a street 
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in San Jose, was knocked to the pavement, and suffered a severe con- 
cussion of the brain. The date of the accident was December 10, 1914. 
Mr. Clarke was confined to his bed, either in the hospital or at home, 
for a little more than a week. After that he was up for a few hours 
each day, and later was able to go into his garden and even to take walks 
of several blocks. On the Sunday before he died he complained of a 
pain in his side, and on the following Wednesday, January 13, 1915, an 
operation was performed upon him, and the appendix was removed. It 
was one of those not infrequent cases in which nature had walled off and 
localized the pus, and there was no apparently serious general infection. 
On January 16, 1915, Mr. Clark died, the immediate cause of his death 
being acute myocarditis, a disease of the heart. Prior to the accident 
he had been a man of robust health, and had exhibited no symptoms 
either of heart disease or of appendicitis. Immediately after the accident 
Dr. Van Dalsem examined him, using a stethoscope, but found no in- 
dication of heart trouble, but just before the operation a slight heart 
murmur became evident. This indicated a leak of the tricuspid valve. 
The autopsy revealed a heart of more than normal size. The valves 
were thickened and covered with calcareous deposit, which, according to 
the experts, would account for the murmur noticed just before the 
operation. 


There was testimony to the effect that Mr. Clarke was struck across 
the stomach by the fender of the automobile, and was thrown so that his 
head struck the pavement. There was upon his head when he was first 
examined by Dr. Van Dalsem a contusion 2% or 3 inches in diameter. 
There was a concussion of the brain which caused unconsciousness for 
five or six hours, and for several days thereafter he was so disturbed 
mentally that he was unable to understand his surroundings or his 
condition. 

[1,2] The court instructed the jury that if disease plays a part in 
the death of an assured person after an accident, it is essential to recovery 
that such disease was due to the accident. New Amsterdam Casualty Co. 
v. Shields, 155 Fed. 54, 85 C. C. A. 122. The jurors were also given the 
following instructions. 

“Under the tertas of this policy plaintiff cannot recover for the death 
of James T. Clarke, unless that death was caused by accidental means, and 
solely and exclusively by such means, independently of other causes. 
* * * Tf you shall find that death was caused in part by heart disease, 
and that this heart disease was not in fact caused by this accident, your 
verdict must be for the defendant. * * * If you shall be in doubt 
whether this accident ‘caused either appendicitis or the heart disease, 
your verdict must be for the defendant.” 

These instructions substantially stated the rule governing such cases, 
and therefore the problem before fs is whether or not there is sub- 
stantial evidence to support the verdict in view of the court’s charge. 

It appears from abundant and uncontradicted testimony that Mr. 
Clarke was a man of extraordinary health and bodily vigor for a man 
of his years. Just before the operation a slight leak of the tricuspid 
valve was discovered, but, according to the testimony of his physi¢ian, 
the heart was then functionally norrhal and was propelling the blood 
throughout the body. The autopsy revealed no abnormal condition of the 
lungs or liver indicative of any chronic heart condftion. Dr. Van Dalsem 
testified, regarding the myocarditis, as follows: 

“In my opinion this acute myocarditis was due to the appendicial 
abscess, aided by the lowered resistance caused by the concussion of the 
brain. That is the way of poisons gathered up from the appendicial 
abscess and carried through the heart. 

[3] Regarding the infection resulting in the appendicitis, one of the 
physicians, Dr. Blanchard, testified that in his opinion the accident so 
lowered Mr, Clarke’s vitality and put him in such a physical condition, 
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with reference to resistance, that he became a prey to the malady to which 
otherwise he would have been immune; that the appendix would not have 
been infected frofn the bacilli in the larger intenstine had it not been for 
accident. There was other evidence regarding these matters, but the above 
synopsis sufficiently illustrates the theory of respondent and the sub- 
stantial support to that theory upon which the jury was justified, in 
our opinion, in reaching the conclusion that the concussion of the brain, 
due to the accident, was the proximate cause of Mr. Clarke’s death. 

Great stress is laid by defendant’s counsel upon the fact that at the 
post morten examination the heart showed lime deposits. One of the 
defendant’s expert witnesses, a physician, testified that “the lime de- 
posits in the heart were due to arteriosclerosis, which is frequently due 
to old age.” But there was no showing that this condition was patho- 
logical, or that it was even unusual in a man of the age of the assured. 
Naturally,,a man of 60 or more would have less power to resist evil 
consequences resulting from an accident than a younger person would 
possess, but an insurer, accepting as premiums the money of a client of 
advanced years, may not complain of that fact. It has been held that 
the existence of unknown conditions tending to shorten the life of the 
assured does not nullify a policy. Stanyan v. Security Mutual Life In- 
surance Co., 91 Vt. 83, 99 Atl. 417, L..R. A. 1917C, 350; Freeman v. 
Mercantile Mutual Accident Association, 156 Mass. 351, 30 N: E. 1013, 
17 L. R. A. 753. It may be conceded that morbid conditions induced by 
bodily injury may be more readily caused and more deadly in result 
when the victim is an aged person than in the case of a healthy youth, 
but that concession would not excuse the insurer of the maturer in- 
dividual. If the accidental injury produces morbid change in the exercise 
of vital functions, which in turn results in death, the injury and not the 
morbid change is held to be the cause of death. Ward v. A®tna Life In- 
surance Co., 82 Neb. 499, 118 N. W. 70; New Amsterdam Casualty Co. 
v. Shields, 155 Fed. 54, 85°C C. A. 122; Ludwig v. Preferred Accident 
Insurance Co. of New York, 113 Minn. 510, 130 N. W. 5. 

[4] The cause of death is a question for the jury, and where, as 
here, there is sufficient testimony in the record to support the conelu- 
sion reached by the jury, the verdict and judgment based thereon will 
not be disturbed. Hanley v. Fidelity & Casualty Co., 180 Iowa, 805, 161 
N. W. 114; Hatfield v. Iowa State Traveling Men’s Association, 180 
Iowa, 39, 161 N. W. 123; Semmons v. National Travelers’ Benefit Associa- 
tion, 180 Iowa, 666, 163 N. W. 338. 

Defendant’s counsel cite many authorities, of which Maryland Casu- 
alty Co. v. Morrow, 213 Fed. 599, 130 C. C. A. 179, 52 L. R. A. (N. S.) 
1213, is typical. In that case the jurors were told, in effect, that although 
death might have resulted frém two concurring causes—one being the 
injury and the other being pre-existing _diabetes—the plaintiff would 
nevertheless be entitled to recover. This was very properly held to be 
error. But in the present case the theory of the plaintiff, supported by 
testimony which the jurors were entitled to accept, was that no heart 
disease existed before the accident, and that both the appendicitis and the 
myocarditis were results of the injury itself. In Bellows v. Travelers’ 
Insurance Co. (Mo.) 203 S. W. 978, the court was considering the case 
‘of a man who had been severely beaten about the head and body by 
robbers. He recoveped from the external wounds, but the internal 
results progressed from stage to stage until, according to certain testi- 
mony, death resulted from them. The immediate cause of death was 
nephritis (inflammation of the kidneys) occurring nine months after the 
accident, but the court held that from the evidence the jurors were jus- 
tified in deciding that death resulted directly and independently of all 
other causes from the injury. 

Where real and substantial evidence in a case supports a verdict the 
judgment will not be set aside on the ground that it was not justified 
by the proofs, Marks v. Ressinger, 35 Cal. App. 44, 169 Pac. 243. 


> 
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[5] The instructions were usually full and fair, and it would serve 
no good purpose to review all of those to which appellant’s counsel call 
our attention. Some of them, however, require notice. The twenty- 
eighth instruction was as follows: 

“When a doubt arises in respect to the application, exceptions to, or 
limitations to liability, you will adopt the construction most favorable to 
the plaintiff.” 

It is not contended that the rule announced is not a correct one for 
the guidance of a court, nor could such contention well be sustained, be- 
cause this court, and, generally speaking, all American courts, have de- 
clared in favor of that principle of construction of contracts which are 
at all doubtful in the matter of the exact meaning of the language em- 
ployed. 1 Corpus Juris. 415; Bayley v. Employers’ Liability Assurance 
Corporation, 125 Cal. 345, 58 Pac. 7. 

[6] But appellants counsel complain that by giving this instruction, 
applicable, if at all, to issues of construction to be determined alone by 
the court, the jurors must have understood the court to say that, if they 
were in doubt regarding what decision to render in the case, they should 
find a verdict for the plaintiff. We cannot see that jurors would be so 
misled, nor can we agree with counsel for appellant regarding the al- 
leged harmful result of the giving of this instruction. Elsewhere in 
the charge the jury had been told by the court that “plaintiff must es- 
tablish her case by a preponderance of the evidence.” We -may not as- 
sume that the jurors disregarded this rule, nor that they were misled 
by the statement of a canon of construction of insurance contracts, 
which is, undoubtedly, one recognized by the courts. 


[7] The twenty-sixth instruction began with the words, “If you find 
from all the facts and circumstances,” and these words are followed by 
a recital of the details of the accident, the contusion and the shock of the 
nerves, which Mr. Clarke experienced. Then occur the words, “and 
if you find or believe” (the italics are ours), followed by a recital of re- 
spondent’s theory of the proximate cause of death, which they were told, 
if believed by them, would justify a verdict for plaintiff. Appellant’s 
counsel insist that this instruction is prejudicially erroneous, citing in 
that behalf Fries v. American Lead Pencil Co., 141 Cal. 610, 75 Pac. 164. 
That authority does not sustain the contention. It is true that in the 
Fries Case an instruction was condemned which began with the words, 
“If in this case you believe from the evidence,” etc., but the error lay 
not in the use of the word “believe,” but in the statement to the jurors 
that they could award such damages as they might “feel the child en- 
titled to receive. This gave the jurors, as the court held, a right to al- 
low “play to their emotions of sympathy for the injured child.” It is 
clear that the instruction there held erroneous is not at all similar to 
the one here criticized. 


[8] It is further asserted that the court committed radical error by 
instructing the jury that in order to defeat the claim the diseased condi- 
tion of the heart or appendix “must have existed in the body of James T. 
Clarke at the time of the accident.” This statement, wrenched from its 
context, would of course be an erroneous one, but it occurs in the course 
of a long instruction to the effect that if the diseased condition exist- 
ing at the time of the operation or autopsy was “not concurrent with the 
injury, or existing prior thereto,” and was “a natural result of: the injury, 
and that the resulting death was solely due to the bodily injuries, and not 
to any independent cause,” the verdict must be for the plaintiff. The part 
of the instruction to which objection is made was followed by this sen- 
tence: 


_“If you believe from the evidence that the acute suppurative append- 
icitis and the valvular heart disease, with hypertrophy of the heart, was 
brought about by the weakened condition of the body of James T. Clarke, 
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as the result of said injuries, and not from some condition existing at the 
time or prior to the injury on December 10, 1914, then your verdict must 
be in favor of the plaintiff and against the defendant.” 

The instruction was proper by reason of the conflicting claims of the 
litigants as to the existence or nonexistence of disease prior to the ac- 
cident. Undoubtedly, death from any independent cause, whether exist- 
ing prior to or supervening at a time subsequent to the accident, would 
defeat the claim of plaintiff, but the instruction was dealing with one 
phase of the problem, namely, the existence or nonexistence of disease 
prior to the accident. Nevertheless, the jurors were told that death from 
“any independent cause” would prevent recovery. Therefore we are of 
the opinion that the jurors were not misled by the instruction. An in- 
struction somewhat similar was approved in New Amsterdam Casualty 
Co. v. Shields, supra. 

No other alleged errors in the giving or refusing of instructions re- 
quire further comment than that we are of the opinion that the very ex- 
haustive charge was fair and free from substantial error. 

The judgment is affirmed. 

We concur: Angellotti, C. J.; Sloss, J.; Shaw, J.; Lawlor, J. 


SUPREME COURT OF IOWA. 


ROBINSON 
v. 


HAWKEYE COMMERCIAL MEN’S ASS’N. (No. 31456.)* 


3. INSURANCE—ACCIDENT INSURANCE—INJURIES “INTEN- 
TIONALLY INFLICTED.” s 
Under accident policy providing that there shall be no liability for in- 

jury “intentionally inflieted,” recovery can be had for death of insured 

ee by another throwing brick with intent to injure, but with no intent 
to kill. 


(For other cases, see Insurance, Dec. Dig. § 464.) 


4. INSURANCE — ACCIDENT INSURANCE — DEAT H—PRE- 
SUMPTION, 
Where death is shown to have resulted from an external visible in- 
jury, a presumption will obtain that it was accidental, and not intention- 
ally inflicted either by an insured or by another person. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—ACCIDENT INSURANCE—“UNDER THE _IN- 

FLUENCE OF INTOXICATING LIQUOR.” 

Under accident policy providing that there shall be no liability for 
accident while a member is in any degree “under influence of intoxicat- 
ing liquors,” it is no bar to recovery for death that insured had been 
drinking to a considerable extent, if such drinking failed to produce in- 
toxication in some substantial degree. 

(For other cases, see Insurance, Dec. Dig. § 460.) 
(For other definitions, see Words and Phrases, First and Second 
Series, Under the Influence of Liquor.) ’ 


*Decision rendered, March 20, 1919. 171 N. W. Rep. 118. 
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6. INSURANCE—DEFENSES—BURDEN OF PROOF. 


The burden of proving affirmative defenses in the nature of an ex- 
ception which relieves from liability is on an insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


7. INSURANCE—CONTRACTS — EXCEPTIONS — CONSTRUC- 
TION. 


The terms of an exception in an insurance policy favoring the in- 
surer are to be construed most strongly against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Delaware County; H. B. Boies, Judge. 
Suit to compel an assessment on a cerificate issued by the defendant. 
Decree as prayed. Defendants appeal. Affirmed. 


Bradford & Johnson, of Marshalltown, for appellant. 5 
E. B. Stiles, of Manchester, and Grimm & Trewin, of Cedar Rapids, 
for appellee. 


Sauincer, J. [1,2] I. At the close of plaintiff’s testimony the de- 
fendant moved the court to dismiss the bill of plaintiff on four grounds, 
which amount to an assertion that upon the evidence of the plaintiff 
there is such lack of proof as that the court is not warranted in entering 
any decree other than a dismissal, and the last ground of the motion as- 
serts there is no evidence that any proof of loss was furnished the de- 
fendant. The motion was not renewed at the close of all the evidence. 
The overruling of it constitutes the first complaint presented here. If this 
motion to dismiss had been a motion to direct verdict, we could not con- 
sider an assignment complaining of its denial if the motion was not re- 
newed at the close of all the testimony. The underlying reason for this 
rule of appellate practice is that, when a party asserts that*it is entitled 
to the judgment upon the proof made by his opponent, and after said mo- 
tion is overruled he introduces evidence, he has waived the motion if he 
fails to renew it at the close of all the evidence, because it is presumed 
from the failure to renew the motion that the evidence introducd by the 
movant after the motion was overruled has so changed the record as 
that the motion to direct, though it may have been well taken at the close 
of the testimony for one side, is no longer well taken by reason of the 
evidence introduced after the ruling. This reasoning applies to a motion 
to dismiss a bill in equity made at the close of the testimony of one 
party as’much as it does to a motion to direct verdict made at that stage 
of the trial. This, of course, does not mean that one who moves to dis- 
miss the bill for want of evidence may not contend in this court that all 
the evidence is insufficient to sustain the decree, even though he does 
not renew his motion to dismiss. This is but an analogy to the rule pre- 
vailing on the law side that, though a party has waived the right to com- 


plain in this court that his motion for an instructed verdict was denied, — 


he may urge in some manner, say by motion for new trial, that the evi- 
dence as a whole does not sustain the judgment. That the decree is not 
warranted by the evidence is propertly raised in this record. 


{3, 4] II. The petition alleges, generally, that assured was a mem- 
ber of defendant association, and during his lifetime kept and performed 
all his obligations to the defendant by virtue of said membership, and 
that at a time stated a piece of brick was thrown by one Weyman, which 
accidentally struck assured on the head and accidentally fractured his 
skull and directly caused his accidental death. The essential controversy 
arises upon affirmative defenses interposed. 

The policy provides that there shall be no liability for an injury, 
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whether resulting in death or not, if such injury is “intentionally inflicted 
on a member by another person in or by reason of any altercation, brawl, 
or fight provoked by the member,” and it is averred that assured came to 
his death “from an injury intentionally inflicted upon the member by one 
Weyman in or by reason of an altercation, brawl, or fight provoked by 
said decedent.” It follows that, though the injury was received in such 
altercation, etc., still there is liability if the injury was not intentionally 
inflicted. It follows that failure to prove that the injury was intentionally 
inflicted ends further inquiry as to this defense; wherefore we address 
ourselves-first to whether the injury was intentionally inflicted by Wey- 
man, On that question the authorities all seem to hold that, when found 
in a policy, wo1ds such as “intentionally inflicted injury” are construed 
to mean an injury specifically intended to cause the injury done; that is 
to say, though Weyman threw a brick- at deceased with intent to in- 
jure him, but with no intent to kill him, then the killing was not an in- 
jury “intentionally inflicted” within the meaning of this exception; and 
while against Weyman there is the presumption that he intended the na- 
tural consequences of his act, as against the beneficiary of Robinson no 
less will suffice than that Weyman intended to kill with the brick he 
threw. See Utter v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 
Am. St. Rep. 913; Travelers’ Co. v. Wyness, 107 Ga. 584, 34 S. E. 113; 
Association v. Drummond, 56 Neb. 235, 76 N. W. 562; Stevens v. Con- 
tinental Cas. Co., 12 N. D. 463, 97 N. W. 862; Union Co. v. Willis, 44 
Okl. 578, 145 Pac. 812, L. R. A. 1915D, 358. 

We said in Allen v. Travelers’ Ass’n, 163 Iowa, at page 223, 143 N. 
W. 574, 48 L. R. A. (N. S.) 600, that we have heretofore held, and again 
hoid, that where death is shown to have resulted from an external visi- 
ble injury, a presumption will obtain that it was accidental, and not in- 
tentionally inflicted either by the insured or by another person. To the 
same effect is Caldwell v. Association, 156 Iowa, 327, 136 N. W. 678, and 
Stevens v. Continental Casualty Co., 12 N. D. 463, 97 N. W. 862. The 
presumption is that death was due to accident. Jones v. Ass'n, 92 Iowa, 
> 61 N. W.,485; Stephenson v. Ass’n, 108 Iowa, at page 637, 79 N. W. 


The rule is stated thus in 1 Corpus Juris, 442: 

“The existence of intent on the parf of the person inflicting the in- 
jury is necessary, and this intention must be to inflict the injury actually 
inflicted; and where death ensues from the injury, it is necessary that the 
person inflicting the injury should have intended to kill.” 


_ _ The intent to injure or kill on the part of the person inflicting the 
injury becomes an essential part of the proof, and the infliction of the 
injury does not raise a presumption that it was done intentionally. 
Stevens v. Casualty Co., 12 N. D. 463, 97 N. W. 862. The case of Union 
Co. v. Willis, 44 Okl. 578, 145 Pac. 812, L. R. A. 1915D, 358, lends much 
support to the claim of the appellee. In that case the death was due to 
a fracture of the skull from a fall on a hard pavement, and the falling 
was the result of a blow in the face. It is held the insurer was not re- 
leased if the blow, and not the fatal result, was intentionally inflicted. 

In Utter v. Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 
913, deceased was a deserter, and killed in a bawdyhouse by a sheriff, and 
it was held that the design of the sheriff was not to kill, but to arrest, 
and therefore it could not be held that the death was caused by design, 
and the court said: 

“The design intended by the terms of this policy must be the design 
that intended the actual result accomplished, and not the design of the act 
itself, which * * * resulted in the killing of one contrary to the de- 
sign of the act.” 

In Richards v Insurance Co., 89 Cal. 170, 26 Pac. 762, 23 Am. St. 
Rep. 455, assured came to his death by a blow inflicted by a third person 
while attempting to blackmail him. As to a clause similar to the one at 
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bar it was held proper to instruct that, if the death was caused by this 
blow, there might still be a recovery if the jury believed from the evi- 
dence that when the blow was struck the assailant did not mean to kill 
the deceased; that such provisions merely relieve from a death caused 
by the act of one whjse design was to cause death from the act, and 
do not include every case where a blow not intended to kill unfortunately 
and undesignedly produces death. In Railway Ass’n v. Drummond, 56 
Neb. 235, 76 N. W. 562, assured was shot by a robber. It was held that 
within the meaning of the contract his death was accidental so far as 
insuréd was concerned, because the court found robbery, and not death, 
was intended. In the case at bar the court could properly find that, while 
Weyman intended to inflict an injury on Robinson by throwing the brick, 
Weyman had no intention to kill. 


We hold the trial court was warranted in holding that no “intention- 
ally inflicted injury” releases the defendant from liability. 


[5] Ill. The policy provides there shall be no liability “for an ac- 
cident while said member is in any degree under the influence of intoxi- 
cating liquor,” and it is defended that at time of the happening of the 
claimed injury assured was “in some degree under the influence of in- 
toxicating liquor.” The theory of appellant seems to be that under this 
part of the contract being “in some degree under the influence of liquor” 
is equivalent to having imbibed intoxicating liquor at the time of injury. 
All that said condition effects is that intoxication in any substantial de- 
gree will defeat recovery, although such intoxication is in no true sense 
complete. It is no bar to recovery that assured had been drinking to a 
considerable extent, -if such drinking failed to produce intoxication 
in some substantial degree. We think the trial court was war- 
ranted in holding that the assured was not “under the influence 
of intoxicating liquor” in any degree. Evidence that deceased 
was sober when he left home with two others, that each drank from a 
quart bottle of whiskey of which some was left when they returned, 
that deceased then drank two glasses of wine, and that he was then in- 
jured by stepping into a hole, does not show that deceased was injured 
while under the influence of intoxicating drink; it appearing that he was 
considered sober by those in company with him. Prader v. Accident 
Co., 95 Iowa, 149, 63 N. W. 601. Such a clause does not mean under 
the "influence ‘of liquor, whether intoxicated or not. Standard Life Ass’n 
v. Jones, 94 Ala. 434, 10 South. 530. Under the influence of an intoxi- 
cant or narcotic “means such kind and degree of influence as impairs 
his ability to care for himself and thus increases the probability of in- 
jury. It is equivalent to the word intoxication.” Bakalars v. Casualty 
Co., 141 Wis. 43, 122 N. W. 721, 25 L. R. A, (N. S.) 1241, 18 Ann. Cas. 
1123. The most we can find in Little v. Association, 154 Iowa, 440, 134 
N. W. 1087, is that there was sufficient evidence to sustain a verdict find- 
ing that assuréd was in some degree under the influence of intoxicating 
iquors. 


We hold the trial court did not err in deciding that the affirmative 
defense of being under the influence of liquor was not proved. 


[6, 7] IV. In reaching these conclusions we have applied the rule 
that the burden of proving affirmative defenses in the nature of an ex- 
ception which relieves it from liability is on - insurer (Smith v. In- 
surance Co., 115 Iowa, 217, 88 N. W. 368, 56 L. R. A. 271, 91 Am. St. 
Rep. 153; Vernon v. Association, 158 lowa, 597, 138 N. W. 696 ; Railway 
Ass'n v. Drummond, 56 Neb. 235, 76 N. W. 562), and the rule that, 
“when a stipulation or exceptation to a policy of insurance, emanating 
from the insurers, is capable of two meanings, the one is to be adopted 
which is most favorable to the insured” (Utter v. Travelers’ Ins. Co., 
65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913; Simpkins v. Association, 
148 Iowa, 543, 126 N. W. 192), and the terms of an exception are to be 
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construed most strongly against the insurer (Vernon v. Association, 158 
Iowa, 597, 138 N. W. 696). 


[8-12] V. The two further assignments are that the court erred 
in granting the motion of the plaintiff for a continuance and allowing 
plaintiff to reopen the case. We are cited to Code, § 3663, which provides 
that a continuance shall not be granted for any cause growing out of the 
fault of the party applying therefor, but that, subject to the foregoing, 
it may be granted for any cause which satisfies the court that substantial 
justice will thereby be promoted. It appears in a motion for continuance 
made by plaintiff that deceased was injured in Florida; that plaintiff 
served notice to take the depositions of witnesses in that state that de- 
fendant elected to cross-examine these witnesses orally and declined to 
stipulate to take defendant’s testimony in chief at this time or at some 
later time by orally examining the witnesses for defendant in Jackson- 
ville, Fla.; that, instead, defendant took the rather unusual course of 
bringing its witnesses to lowa from Florida; that two of these surprised 
the plaintiff by giving testimony contradictory in material matters of the 
testimony these witnesses had given at the inquest, the record of which 
had been examined by the attorneys for the plaintiff; that there are no 
witnesses nearer than Jacksonville, Fla., by whom plaintiff can fully and 
completely show what the testimony of these two witnesses for defendant 
was at the inquest; and that to show this it was necessary to take the 
depositions of certain persons named. Over the resistance that no due 
diligence’ had been shown the court continued the cause to the next term, 
and this action is now complained of. A clear case of surprise was made 
out. We might say justifiable surprise. At least, it.was not negligent to 
be surprised. It is probably true that some of the witnesses whose de- 
positions were taken gave cumulative testimony. But taking the deposi- 
tion of any one witness necessitated the continuance, and no prejudice 
could possibly 1esult because in the time granted by the continuance a 
cumulative deposition was also taken; and the granting of a continuance 
differs from the overruling of an application for a continuance. 
Ordinarily no substantial prejudice can result from granting a continu- 
ance. But, even if that were not so, it would be idle to reverse because 
a continuance was erroneously granted. If the reversal were grounded 
solely upon the granting of a continuance, a remand would be ordered 
even in an appeal on the equity side. No matter how erroneous it was to 
grant the continuance, the evidence obtained during the continuance pe- 
riod could be used on the new trial, no matter how erroneous it was to 
grant an opportunity to obtain it. It follows that such a reversal could 
accomplish nothing. but the infliction of costs, and we do not reverse to 
accomplish only that. Probably these are the reasons for the rule that 
granting of a continuance is largely discretional, and will not ordinarily 
be interfered with on appeal. 


[13] The remaining assignment is that it was error to reopen the 
case by the decree and allow plaintiff to introduce additional evidence in 
chief. It is again difficult to see how such a ruling could have been prej- 
udical in any event, and no serious claim is made that it was so. And 
what we have said as to discretion in granting a motion for a continu- 
ance applies here as well. 

We are of opinion that the decree must stand. 

Affirmed. 


Ladd, C. J., and Evans, Gaynor, and Preston, JJ., concur. 





A. & H.] Baumann v. Preferred Acc. Ins. Co. 


- 


COURT OF APPEALS OF NEW YORK. 


BAUMANN 
v. 


PREFERRED ACCIDENT INS. CO. OF NEW YORK (two cases). 


1. INSURANCE—WARRANTY OR REPRESENTATION—STAT- 

UTE. 

Insurance Law, § 107, subd. “f,” providing that a false representation, 
if not material or made with intent to deceive, in an application for a 
policy, shall not bar recovery thereunder, and applying only to health and 
accident policies issued after January 1, 1914, does not apply to renewal 
certificates issued annually after January 1, 1914, continuing in force an 
accident policy issued in 1907, subject to all its terms and provisions; the 
issue of such a certificate not being a reissue of the policy. 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 


2. INSURANCE—ACCIDENT INSURANCE—“LIFE INSURANCE 
CORPORATION”—STATUTES. 
Insurance Law, § 58, relating to warranties or representations in poli- 
cies issued by a “life insurance corporation” does not apply to accident 
insurance policies issued by accident insurance corporations. 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 


3. INSURANCE—WARRANTY—APPLICATION FOR OTHER IN- 

SURANCE 

A steeenntt in an application for accident insurance that applicant 
had never been refused accident, health, or life insurance was a war- 
ranty, and, being untrue, there could be no recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 300.) 


4. INSURANCE—WARRANTY. 

Where an application for accident insurance policy, signed by insured 
and delivered to the insurer, contained a false statement that no applica- 
tion for life, health, or accident insurance had ever been refused, the fact 
that the company’s officers with a rubber stamp added thereafter “no ex- 
ceptions” was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from Supreme —-* Appellate Division, First Department. 

Two ections by Emily G. K. Baumann against the Preferred Ac- 
cident Insurance Company of New York. From judgments of the Ap- 
pellate Division (174 App. Div. 871, 159 N. Y. Supp. 1099), affirming 
judgments of the Trial Term on directed verdicts for defendant, plain- 
tiff appeals. Affirmed. 


John B. Stanchfield and George M. Pinney, both of New York City, 
for eee. 
. D. Guthrie, of New York City, for respondent. 


CuppeBack, J. There are two actions shown in the record upon poli- 


*Decision rendered, Feb. 25, 1919. .122 N. E. Rep. 628. 
Vol LIII—61. 
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cies of accident insurance issued by the defendant to Gustave Baumann, 
the plaintiff's deceased husband. re 

It will be sufficient if what is said here is confined to the policy in 
action No. 1. That policy is one of five, of which two were for accident 
and three for health insurance, issued to Baumann February 27, 1907. 
We are not concerned with the health policies now. Baumann was ac- 
cidentally killed October 14, 1914, by falling from the roof of a build- 
ing in New York. i 

The policies were all issued on one application. That application 
showed in paragraph 11 the following: 

“11. No application ever made by me for accident, health or life 
insurance has been declined, except as follows: No exceptions.” 

The policy of insurance contained a schedwe of warranties made up 
of the statements in the application, including paragraph 11 aforesaid. 
The defense is that this statement in paragraph 11 was a warranty and 
was untrue, in that the deceased had in the month of February, 1904, 
made application to the Penn Mutual Life Insurance Company of Phila- 
delphia for a policy of life insurance, and that such application had been 
denied by the Penn Company. 

At the close of the evidence the trial judge directed a verdict for the 
defendant. 

The argument of the plaintiff’s counsel is that subdivision “f,” sec- 
tion 107, of the Insurance Law (Consol. Laws, c. 28), and also section 
58 of the law govern the case, and that under such sections, the state- 
ment of the deceased that no application made by him for accident, health, 
or life insurance had been declined is a representation and not a warranty. 
Furthermore, that it was a question of fact for the jury to decide wheth- 
er such representation was material or not, and hence the trial court er- 
roneously directed a verdict for the defendant. p 

Subdivision “f,” section 107, of the Insurance Law (Consol. Laws, c. 
28), reads as follows: 

“Subdivision ‘f.’ The falsity of any statement in the application for 
any policy covered by this section shall not bar the right to recovery 
thereunder unless such false statement was made with actual intent to 
deceive or unless it materially affected either the acceptance of the risk 
or the hazard assumed by the insurer.” 

[1] Section 107 of the Insurance Law, by its opening sentence, ap- 
plies only to policies issued after January 1, 1914. The policy to Bau- 
mann in this case was issued in 1907. On the face of it, section 107 does 
not apply to Baumann’s policy. But the plaintiff insists that the renew- 
al of the policy on February 6, 1914, was in effect a reissue of the policy 
as of that date, and hence subdivision “f” applies. 

If the renewal receipt issued to Baumann in 1914 was a reissue of 
the policy of insurance, and the policy in consequence is covered by sub- 
division “f” of section 107, then it must also be true that the policy 
is covered by the other subdivisions of the section. It must follow fur- 
thermore, as a general rule, that all policies of accident and health insur- 
ance continued in force by renewal certificates issued after January 1, 
1914, are covered by section 107. 

Section 107 is in the main a new section added to the Insurance Law 
in 1913 (Laws 1913, c. 155), establishing certain standard provisions to 
be inserted in health and accident insurance policies issued after Jan- 
uary 1, 1914, and laying: down certain rules to be observed in the con- 
struction and interpretation of such policies. It was not to be expected 
that policies previously issued under other and different statutes would 
conform to the provisions of the new section. In fact, it was designed 
to effect a change in the form and substance of health and accident poli- 
cies, and make those thereafter issued more favorable to the insured. 
The old policies continued in force by renewal certificates could not. con- 
form to section 107 without being redrawn, and no intention is mani- 
fested in the statute to touch the policies at the time in force. 
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In the present case, the policy of insurance is not set out in full in 
the record, but, so far as it appears, the policy does not contain any 
considerable part of the many standard provisions prescribed by section 
107. For example, it does not say, as section 107 requires, that the policy 
conta‘ns the entire contract of insurance, or a provision for the reinstate- 
ment of the policy in case it become subject to avoidance for default in 
payment of the agreed premium. Neither does it appear that the policy 
is printed in the style and type required by section 107, and the pro- 
vision for insuring the beneficiary seems to be in direct conflict with 
subdivision “b” of section 107, which says no policy shall insure more 
than one person. 


The policy issued to Baumann in 1907, it is true, insured him aa for 
a period of 12 months, but it contemplated an annual renewal, and pro- 
vided that certain benefits and advantages would accrue to the insured in 
the subsequent years during which the policy might be continued. The 
amount of insurance increased very materially the longer the policy was 
in force. It was kept alive by renewal certificates issued annually. The 
renewal certificate issued in 1914 says that in consideration of the premium 
paid, the insurance company “does hereby continue in force” the policy 
(describing it) for one year, subject to all its terms and provisions, not 
the terms and provisions of section 107. The renewal certificate is simply 
a contract to continue in force a pre-existing policy of insurance. 


[2] Section 58 of the Insurance Law, the other section on which the 
plaintiff's counsel bases his argument, reads in part as follows: 

“§ 58. Every policy of insurance issued or delivered within the state 
on or after the first day of January, nineteen hundred and seven, by any 
life insurance corporation doing business within the state shall contain 
the entire contract between the parties * * * and all statements 
purporting to be made by the insured shall in the absence of fraud be 
deemed representations and not warranties.” 

By its express words, this section is limited to policies issued “by any 
life insurance corporation.” The defendant is an accident insurance 
corporation, and the policy was an accident policy, and covered the life of 
the insured only when death resulted from bodily injury effected solely 
through external, violent, or accidental means. 

It seems impossible that the experienced insurance men who framed 
the Insurance Law failed for a moment to have in mind the distinction 
between life insurance and accident insurance. The law. is full of pro- 
visions which distinguish between them. Even in popular speech, life in- 
surance and accident insurance mean entirely different things. 

Section 58 of the Insurance Law, relating to warranties or repre- 
sentations in life insurance policies, seems to be a section corresponding 
with subdivision “f” and other subdivisions of section 107 relating to 
accident and health insurance. 

It is sufficient to say that accident insurance is not within the lan- 
guage of section 58, and could not have been within the contemplation of 
its framers. 

The plaintiff's counsel cites no authoritative decision to sustain his 
construction of the Insurance Law, but, applying the ordinary rules of 
statutory construction, sections 107 and 58 do not cover. the plaintiff’s 
case. 

[3] The statement, therefore, in paragraph 11-of the application, 
where the insured said, “No application ever made by me for accident, 
health or life insurance has been declined, except as follows: No ex- 
ceptions,” must be taken and construed as a warranty. Confessedly, the 
statement was untrue and the breach of warranty is fatal to the plaintiff’s 
cause of action. Gaines v. Fidelity & Casualty Co. of N. Y., 188 N. Y. 
411, 415, 81 N. E. 169, 11 Ann. Cas. 7; Foot v. Zétna Life Ins. Co., 61 N. 
Y. 571. As Judge Gray said in the Gaines Case: 

“The parties to this contract had the right to make any statements of 
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fact material thereto and conditions precedent to any liability there- 
upon, all things being equal at the time in their attitude to each other, and 
if they proved false the contract was avoided.” 

[4] The conclusion reached makes it unnecessary to consider any of 
the other points raised by the plaintiff's counsel, except, perhaps, one. 
The plaintiff's counsel argues in the one point referred to that the state- 
ment in Baumann’s application that he had never been refused life, 
health, or accident insurance was in fact placed there by the defendant. 
It appears that the application signed by Baumann and delivered to the 
defendant contained a statement that no application had ever been de- 
clined, and that the defendant’s officers with a rubber stamp added the 
two words, “No exceptions.” I do not think these facts support the 
counsel’s argument. The stamping of the words “No exceptions” after 
the statement simply emphasized its materiality in the minds of the de- 
fendants’s officers. They called the attention of any one examining the 
paper to the representation, and said in effect, “N. B. He makes no ex- 
ceptions.” 

I recommend that the judgment in each case be affirmed, with costs. 

Hiscock, C. J., and Chase, Cardozo, Pound, and Andrews, JJ., con- 
cur. Collin, J., not voting. 

Judgments affirmed. 


SUPREME COURT OF OREGON. 


MEISTER 
v. 


GENERAL ACCIDENT, FIRE & ASSURANCE CORPORATION, 
LIMITED, OF PERTH, SCOTLAND.* 


INSURANCE—ACCIDENT INSURANCE. 


If a man deliberately assaults another with a lethal weapon in his 
hand, such as a pistol, whether it be loaded or not, it cannot be said that the 
injuries he receives in the resulting struggle are accidentally received 
within terms of insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Department 1. ° 

j a from Circuit Court, Multnomah County; W. N. Gatens, 

udge. , 
Action by Ursula Meister against the General Accident, Fire & As- 

surance Corporation, Limited, of Perth, Scotland. From judgment of 

nonsuit, plaintiff appeals. Affirmed. 


This is an action wherein the plaintiff seeks to recover upon an 
accident insurance policy for the death of her husband, who was shot 
and killed by one Emil Spranger, The sole issue developed by the plead- 
ings is as to whether the death was caused by accident. The complaint 
ms ro subject follows the language of the contract of insurance, and 
reads thus: 


“That the said Henry Meister, deceased, met with his death on 
* Decision rendered, April 15, 1919. 179 Pac. Rep. 913. 
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March 4, 1917, and that said death was caused directly, solely, and in- 
dependently of all other causes, by external, violent, and accidental means, 
and was not caused wholly or in part,. directly or indirectly, by any 
disease, defect, or infirmity on the part of said Henry Meister, deceased, 
nor was said death caused through suicide.” 

The answer denies this allegation, and pleads affirmatively that at the 
time of the homicide the plaintiff and her husband and Spranger were 
all residents of the same apartment house; that on that day the de- 
ceased, in a fit of anger, went to the basement and procured a gun with 
which he proceeded to Spranger’s apartment, where, with the pistol in 
his hand he assaulted Spranger, who drew a gun and shot Meister, 
causing his death. It is then alleged that Meister’s death was the natural 
and probable consequence of his assault upon Spranger, and was not 
the result of any accident. This is denied in the reply. A trial being had, 
at the close of plaintiff’s case, defendant moved for a judgment of non- 
suit, which was granted, and plaintiff appeals. 


C. T. Haas, of Portland, for appellant. 
R. W. Wilbur, of Portland (Wilbur, Spencer & Beckett, of Portland, 
on the brief), for respondent. 


Benson, J. (after stating the facts as above). The contention of ap- 
pellant is that there is evidence in the record which would justify the 
submission of the case to the jury upon the issue as to whether or not 
the death was accidental. The evidence is brief, consisting of the tes- 
timony of the plaintiff herself and the policy of insurance. The plain- 
tiff testified simply that the deceased was her husband; that on March 4, 
1917, Spranger shot him with a revolver; that he died from the wound 
so inflicted, and that she is the beneficiary named in the contract of in- 
surance; that on the afternoon of the day when the shooting occurred 
she and her husband had been playiny cards with Spranger in his apart- 
ment; that they later adjourned to Meister’s apartment, where they had 
dinner, or a lunch; that thereafter Meister said that he must attend some 
sort of a meeting, and went away; that Mrs. Meister and Spranger then 
returned to his apartment and resumed the card playing; that at about 
9:30 p. m. Meister returned, and knocked at Spranger’s door, which was 
opened by Mrs. Meister, who found her husband in a mood so angry 
that he struck her. and then proceeded to the basement, where he pro- 
cured a pistol, and, with it in his hand, went to Spranger’s apartment, 
and assaulted the latter, who in the scuffle which enstied shot and killed 
Meister. Spranger had not, prior to the affray, displayed any weapon, 
and the evidence does not disclose any knowledge upon the part of 
Meister that spranger was armed. This is practically all of the evidence. 
Does this evidence make a case sufficient to go to the jury upon the 
question as to whether or not the death was caused by accidental means? 
We have been unable to find any case in which this court has answered 
the query. The authorities in other jurisdictions are conflicting. In the 
case of Fidelity & Casualty Co. of New York v. Stacey’s Ex’rs, 143 Fed. 
271, 74 C. C. A. 409, 5 L. R. A. (N. S.) 657, 6 Ann. Cas. 955, the policy 
insured the deceased “against disability or death resulting directly, and 
independently of all other causes, from bodily injuries sustained through 
external, violent, and accidental means (suicide, sane or insane, not in- 
cluded).” The insured engaged in a heated discussion with another 
man, who called him a liar, whereupon he struck the man two blows in 
the face, one with each fist, and in so doing he received a cut or abrasion 
of the skin upon his knuckle. Blood poisoning ensued, and in a few 
weeks he died from its effects. The United States Circuit Court of 
Appeals, speaking by Judge Pritchard, says: | 

“It thus appears that the insured, at a time when he was in full 
possession of his mental faculties, accosted Porter and engaged in a con- 
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troversy in consequence of which he committed an assault on the body 
of Porter, evidently for the purpose of punishing him for what had just 

occurred between them. Everything connected with the transaction 
clearly indicates that the insured intended to do exactly what he did on 
that occasion. Therefore the injury which he received at the time was 
the natural and logical result of an intentional act on his part. He was 
a man of intelligence, and it must be presumed that he knew that in 
making an assault with his fist in the manner described he would prob- 
ably sustain more or less injury to himself.” 

Consequently it was held that the trial court should have directed a 
verdict for the defendant. 

Hutton v. States Accident Insurance Co., 267 Ill. 267, 108 N. E. 296, 
L. R. A, 1915E, 127, Ann. Cas, 1916C, 577, was a case in which the 
plaintiff saw a man with whom he had had a dispute sitting on a stool 
at a lunch counter. Without saying a word, he walked up behind the 
man and struck him a blow on the side of the head, intending, as he 
says, “to hit him so hard that he wouldn’t get up and begin it all over.” 
' The other man, however, knocked the plaintiff down, and in some man- 
ner his leg was broken. The Supreme Court of Illinois held that the trial 
court should have directed a verdict for the defendant, for the reason 
that the injury was not the result of accident, citing Fidelity & Casualty 
Co. of New York v. Stacey’s Ex’rs, supra, and Taliaferro v. Travelers’ 
Protective Ass’n, 80 Fed. 368, 25 C. C. A. 494, and saying: 


“Where one voluntarily and deliberately engages in a fight or brawl 
and places another in a position where he, too must fight to defend 
himself, it is a natural result, and one known to all sensible men 
as likely to follow, that one or both of the combatants will receive more 
or less serious injury.” 


Taliaferro v. Travelers’ Protective Ass’n of America, supra, is a 
leading case upon the subject, and was an action to recover upon an ac- 
cident policy. The facts, as gleaned from the opinion, were as follows: 
Taliaferro, the insured, and one Frith were standing in front of the 
latter’s gate talking. The conversation grew loud and angry in its tone, 
and Taliaferro was heard to say that “he must have revenge: put your- 
self in shape.” Then Frith took off his coat, throwing it upon the fence, 
and immediately thereafter Taliaferro drew a pistol, rushed upon Frith, 
and struck him in the face with the gun, and Frith then drew his pistol 
and shot Taliaferro, who died as the result of the wounds thus received. 
The trial court digected a verdict for the defendant, which was approved 
by the Supreme Court, which says: 

“From the inception of the difficulty the deceased appears to have 
been the aggressor. He was the first to draw a deadly weapon, accom- 
panying that action with the exclamation that he ‘must have revenge, 

* * put yourself in shape.’ This can be regarded in no other light 
than an invitation to a deadly encounter, in which the deceased voluntarily 
oo his life at stake, and deliberately took the chances of getting killed. 

here a person thus invites another to a deadly encounter, and does so 
voluntarily, his death, if he sustains a mortal wound, cannot be regarded 
as ‘accidental’ by any definition of that term which has heretofore been 
adopted.” 

The opinion cites and distinguishes the case of .Lovelace v. Associa- 
tion, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, 
which is the leading case apparently in conflict with the views expressed 
in the foregoing quotation. 

In Price v. Occidental Life Insurance Co., 169 Cal. 800, 147 Pac. 1175, 
a case was presented upon findings of fact in which the details. of. the 
affray do not appear. The policy was in substantially the same form 
as that of the case at bar, and the court, sitting in banc, says: 

“If it should appear that the killing had been the result of an en- 
counter with deadly weapons, and that the deceased had himself invited 
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and brought on such conflict, the fatal result would not have been ac- 
cidental so far as he was concerned.” 


_The opinion quotes with approval from Taliaferro v. Travelers’ Pro- 
tective Ass’n, supra, and distinguishes Lovelace v. Travelers’ Protective 
Ass’n, supra, in these words: 


“There the deceased had engaged in a quarrel, in the course of which 
he was killed, but it did not appear that he drew a weapon, or that he 
knew his opponent was armed.” 


The plaintiff in the case at bar contends that, where the evidence dis- 
closes that the deceased was ignorant of the fact that his adversary was 
armed, the fatal result was accidental so far as it concerned him. In 
support of this position she relies principally upon the case of Lovelace 
v. Travelers’ Protective Ass’n, already mentioned, and Union Casualty 
Co. v. Harroll; 98 Tenn. 591, 40 S. W. 1080, 60 Am. St. Rep. 873. 


The facts of the Lovelace Case are these: His contract of insurance 
promised indemnity for “death by accident.” He was a commercial trav- 
eler, and on the occasion of the alleged accident he came as a guest to 
the hotel where it occurred. He was a friend of the proprietor, who was 
sick that night, and no one was in charge of the office. A man named 
Graves was in the office, cursing and boisterous. Lovelace remonstrated 
with him, and an altercation ensued in which Graves challenged Lovelace 
to eject him, whereupon Lovelace slapped Graves and pushed him back 
until the latter struck the door, which was closed. Graves then drew 
a pistol and shot Lovelace, who died from the wounds inflicted. The 
opinion concludes thus: 


“Whether he acted lawfully as a guest of the hotel, during the ab- 
sence and illness of the proprietor, in attempting to remove Graves from 
the hotel office by force, we think needless to investigate. It may be 
assumed that, by his course of conduct, he voluntarily assumed the risks 
of a fight. But there is nothing in the circumstances to show that he 
voluntarily assumed the risk of death. We consider his killing an 
‘accident,’ in the popular and ordinary sense in which that word is gen- 
erally used.” 


We are unable to agree with the eminent jurists who undertake to 
distinguish this case from the Taliaferro Case upon the ground that 
Lovelace did not know his adversary was armed, nor do we think that 
anything in the opinion justifies the inference that such fact was a 
controlling factor. On the contrary, we think the logic of the learned 
justice is based upon the fact that Lovelace himself was unarmed, or at 
least did not exhibit any weapon, and therefore did not invite the species 
of combat. This theory is strenghtened by the fact in the Taliaferro 
Case that Taliaferro could not have known that Frith was armed when 
the assault was made; for the latter did not draw his gun until after he 
had been struck in the face with the revolver of his enemy. 

In the case of Union Casualty Co. v. Harroll, supra, the deceased was 
himself unarmed, and also ignorant of the fact that his antagonist had a 
pistol upon his person. Upon these facts, and following the authority 
of the Lovelace Case, the Supreme Court of Tennessée held that the death 
was accidental within the meaning of the terms used in the insurance 
contract. 

It is not necessary in this case for us to determine whether ‘of not, 
under any circumstances, the injuries sustained by the aggressor should 
be regarded as other than accidental, but we think it very clear that, 
if a man deliberately assaults another with a lethal weapon in his hand, 
such as a pistol, whether it be loaded or not, it cannot be said that the 
injuries he receives in the resulting struggle are accidentally received. 
The very act of asaulting another with a gun is an invitation to that other 
to resist unto death, and if the aggressor is killed, it is a natural and 
logical sequence of his own voluntary act, 
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The judgment of the lower court is affirmed. 
McBride, C. J., and Burnett and Harris, JJ., concur, 


BENNETTS v. OCCIDENTAL LIFE INS. CO. (Civ. 2856.)* 
(District Court of Appeal, Second District, Division 2, California.) 


INSURANCE—ACCIDENT INSURANCE—EXTERNAL, VIOLENT, 
AND ACCIDENTAL MEANS. 


In action on accident policy, evidence that insured undertook to help 
another to lift pipe out of sump hole, and in so doing did not slip or lose 
hold, while the pipe did not touch him in any way, after which he was 
taken ill and died, held insufficient to sustain plaintiff's burden to prove 
death resulted from bodily injuries through external, violent, and acci- 
dental means. 


(For, other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Superior Court, Kern County; Howard A. Peairs, Judge. 

Action by Hattie M. Bennetts, a widow, against the Occidental Life 
Insurance Company, a corporation, resulting in judgment for defendant. 
From an order granting new trial, defendant appeals. Reversed. 


T. F. Allen, of Bakersfield, and Benjamin E. Page, of Los Angeles, 
for appellant. 


F. E. Borton and Rowen Irwin, both of Bakersfield, for respondent. 
* Decision rendered, Jan. 17, 1919. 178 Pac. Rep. 964. 


STANDARD ACCIDENT INS. CO. v. SMITH.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE — ACCIDENT INSURANCE — FAILURE TO PAY 

PREMIUMS. 

An accident policy embracing assignment of part of insured’s monthly 
wages as premium installments, with agreement not to cancel assignment, 
and that, if insured left employment without having earned in the month 
sufficient to pay first premium, or collected or disposed of wages not 
leaving enough to pay said premium the policy should be void from date, 
was rendered void where insured collected part, and assigned all remain- 
ing wages earned, and quit his employment in the first month and paid 
nothing on the policy. 

(For other cases, see Insurance, Dec. Dig. § 349{2].) 


2. INSURANCE—CONTRACTS—RULE OF CONSTRUCTION. 


In construing an accident insurance contract, the presumptions favor 


~* Decision rendered, March 14, 1919. 209 S. W. Rep. 848. 
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the insured, because the insurer draws the contract, and doubtful phrases 
will be resolved in insured’s favor, to permit recovery. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Knox County. 
Action by Lula B. Smith against the Standard Accident Insurance 
Company to recover on an accident policy for the death of the’ insured, 


Harold B. Smith. Judgment for plaintiff, and defendant appeals. Re- 
versed. 


Black & Owens, of Barbourville, and O’Neal & O’Neal, of Louisville, 
for appellant. 


J. M. Robinson, of Barbourville, and S. H. Kash, of Corbin, for ap- 
pellee. 


LAWTON v. PACIFIC COAST CASUALTY CO. (No. 21724.)* 


(Supreme Court of Louisiana.) 


On the Merits. 


2. INSURANCE— ACCIDENT INSURANCE—EXCEPTIONS IN 
POLICY—“BUSINESS OF FARM.” 


For the purposes of a policy of insurance against accident which 
excludes from a certain class a person insured who is injured while actu- 
ally riding in or upon a conveyance drawn by horse power and “used for 
any business or any work whatsoever at the time of the accident,” a farm 
wagon, in which a sold product of the farm is conveyed to a railroad for 
shipment to the purchaser is still engaged in the “business of the farm” 
while on its return thereto, and the owner, riding therein, and meeting 
with an accident, is within the exclusion. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from Seventh Judicial District Court, Parish of West Carroll; 
John R. McIntosh, Judge. 

Action by Fannie M. Lawson against the Pacific Coast Casualty Com- 
pany and another. Judgment for defendant named, and plaintiff appeals. 
Motion to dismiss denied, and judgment affirmed. 


John M. Munholland, of Monroe, for appellant. 
Robert O. Randle, of Monroe, for appellee. 


Hudson, Potts, Bernstein & Sholars, of Monroe, for defendant Na- 
tional Surety Co. 


*Decision rendered, Jan. 6, 1919. On the Merits, March 3, 1919. 81 
South. Rep. 219. Syllabus by the Court. 
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LAFFERTY’S ADM’R v. KANSAS CITY CASUALTY CO. 
(No. 15211.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE — ACCIDENT INSURANCE—ACTION TO RE- 
COVER—AFFIRMATIVE DEFENSES—DELIVERY. 


In an action to recover on an insurance policy, the fact of delivery or 
nondelivery is an affirmative defense, and plaintiff, introducing the policy 
and proving the death of insured by external bodily injuries accidentally 
received, has made out a prima facie case. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE-—ACCIDENT INSURANCE—ACTION ON POLICY 
—POSSESSION OF POLICY — PRESUMPTION — QUESTION 
FOR JURY. 

In an action to recover upon an accident policy for the death of in- 
sured, the insured’s possession of the policy raises the presumption that 
it had been delivered and paid for, or that credit had been given for the 
premium; and, where defendant’s testimony was otherwise, the question 
was for the jury. 


(For other cases, see Insurance, Dec. Dig. §§ 646[4], 668[3].) 


Appeal from Louisiana Court of Common Pleas; Edgar B. Wool- 
folk, Judge. 
“Not to be officially published.” 


Action by Mollie Lafferty against the Kansas City Casualty Com- 
pany to recover on an accident policy for the death of Hugh L. Lafferty. 
The trial was had before a court and jury, resulting in a directed verdict 
in favor of defendant, and from an order granting a new trial the de- 
fendant appealed. Pending the appeal plaintiff’s death was suggested, and 
her administrator duly entered his appearance. Judgment granting new 
trial affirmed, and the cause remanded for further proceedings, and on 
rehearing certified to the Supreme Court. 


McCune, Caldwell & Downing and H. M. Noble,.all of Kansas City, 
for appellant. 
Pearson & Pearson, of Louisiana, for respondent. 


* Argued and Submitted Feb. 6, 1919. Opinion Filed March 4, 1919. On 
Motion for Rehearing, March 20, 1919. 209 S. W. Rep. 942. 
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CRAWFORD v. TRAVELERS’ INS. CO., HARTFORD, CONN 


(Supreme Court of Pennsylvania.) 


2. INSURANCF—ACCIDENT INSURANCE—CHANGE OF OCCU- 

PATION—QUESTION FOR JURY. 

In action on a policy of accident insurance issued to one classed as a 
general bookkeeper, he'd on the evidence that whether, at time of his in- 
jury, he had changed his occupation or was engaged in an act pertaining 
to a more hazardous occupation, such as a lumberman, foreman, or over- 
seer, swamper, or road builder, was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit by May A. Crawford, beneficiary, against the Travelers’ 
Insurance Company, Hartford, Conn., to. recover on a policy of accident 
insurance for the death of her son. From a judgment and a verdict for 
plaintiff, defendant appeals. Affirmed. 


The court refused defendant’s points as follows: 

1. That the verdict for the plaintiff should be in the sum of $1,188. 

2. That the verdict for the plaintiff should be in the sum of $2,970.40. 

Verdict and judgment for plaintiff for $5,940. 

Errors assigned were (1, 2) rulings on evidence excluding affidavits 
attached to proofs of loss, (3, 4) answers to points, quoting them as 
stated above, and (5) in refusing the motion for judgment n. o. v. 


Argued before Brown, C. J., and Mochzisker, Frazer, Walling, Simp- 
son, and Fox, JJ. 


Gordon Fisher, of Pittsburgh, for appellant. 
J. Charles Adams and James S. Crawford, both of Pittsburgh, for 
appellee. 


* Decision rendered, Jan. 4, 1919. 106 Atl. Rep. 206. 


BEAM v. CONTINENTAL CASUALTY CO* 
(Supreme Court of South Carolina.) 


INSURANCE — ACCIDENT INSURANCE—INJURY NOT INCI- 
DENTAL TO OCCUPATION—RECOVERY. 


Under accident policy providing that it does not, except as incident 
to the occupation of railway employees, cover entering or trying to enter 
a moving conveyance using mechanical power, there could be no recovery 
for injuries sustained by insured in attempting to board a moving train, 
not as incident to the occupation of freight conductor, but while he was 
traveling on a conductor’s pass. 


(For other cases, see Insurance, Dec. Dig. § 452.) 
* Decision rendered, April 9, 1919. 98 S. W. Rep. 849. 
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Appeal from Common Pleas Circuit Court of Greenville County; 
T. J. Mauldin, Judge 

Action by Samuel M. Bean against the Continental Casualty Com- 
pany. From the judgment rendered, defendant appeals. Reversed. 


Cothran, Dean & Cothran, of Greenville, for appellant. 
Bonham & Price, oi Greenville, for respondent. 


SIMMONS et aL. v. WESTERN INDEMNITY CO. (No. 8996.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE—ASSUMPTION OF LIABILITIES BY ANOTHER 

COMPANY. 

A contract of one company assuming the liabilities of another com- 
pany does not constitute an issuance of a new policy upon the life of one 
dead at the date of such contract, nor an extension of the period of 
limitation which had begun to run. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE—PREMIUMS—DEFAULT AFTER INJURY. 


A beneficiary can recover upon an accident policy for injury occurring 
during the period for which a premium was paid, though death from the 
injury took place after such period. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


5. INSURANCE—QUESTION FOR JURY—NOTICE AND PROOF. 


Whether the beneficiary in an accident policy notified the insurer of 
the death of insured and requested blanks required by the policy for 
proof of claim, and received no reply and no blanks were sent, held a 
question of fact for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


6. INSURANCE— ACTION ON POLICY—LIMITATION PRO- 
VISIONS—CONSTRUCTION. 


The provision in an insurance policy for shortening the period of 
limitation, being one for the benefit of the insurer, may be waived, and 
will be construed strictly against the insurer and liberally in favor of the 
beneficiary. 


(For other cases, see Insurance, Dec. Dig. §§ 146[3], 623[1].) 


Appeal from Cooke County Court; H. S. Holman, Judge. 

Action by Georgia Simmons and others against the Western Indem- 
nity Company. From a judgment for defendant, plaintiffs appeal. Re- 
versed and remanded. 


E. A. Blanton, of Gainesville, and Thos. C. Tripp, of Nocona, for 
appellants. 
C. R. Pearman and Davis & Davis, all of Gainesville, for appellee. 


* Decision rendered, Feb. 15, 1919. -210 S. W. Rep. 713. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF ILLINOIS. 


O’CONNOR 
v. 
MARYLAND MOTOR CAR INS. CO. (No. 12295.)* 


1, INSURANCE—AUTOMOBILE THEFT INSURANCE—RECOV- 
ERY OF PROPERTY STOLEN—“ABANDON MENT.” 


Under a policy covering theft of an automobile, making loss there- 
under payable 60 days after notice and proof of loss, and providing that 
there could be no abandonment to the company, where the automobile {h- 
sured was recovered after 60 days, the insurer was nevertheless liable 
for its full value, without reference to abandonment, which means the re- 
linquishment of a right. 

(For other cases, see Insurance, Dec. Dig. § 508.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Abandonment.) 


2. INSURANCE—AUTOMOBILE THEFT INSURANCE—NOTICE 
OF LOSS—SUFFICIENCY—WAIVER OF FORMAL PROOF. 


Where an automobile insured against’ theft had been stolen, an .in- 
formal notice in writing to insurer’s agent was sufficient, when considered 
so by the agent, although not accompanied by sworn statement, as re- 
quired by the policy; insured having a right to rely on the agent’s assur- 
ance that the proof was sufficient. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 


Appeal from Second Branch Appellate Court, First District, on Ap- 
peal from Municipal Court of Chicago; Sheridan E. Fry, Judge. 

Action by John J. O’Connor against the Maryland Motorcar Insur- 
ance Company. From a judgment for plaintiff on a directed verdict, 
affirmed by the Appellate Court, defendant appeals. Affirmed. 


Bates, Hicks & Folonie and Robert J. Folonie, all of Chicago, for 
appellant. 
Adler, Lederer & Beck, of Chicago, for appellee. 


Carter, J. Appellee, John J. O’Connor, having had his automobile 
stolen, upon which he had a theft insurance policy in the appellant com- 
pany, brought suit in the municipal court of Chicago to recover the value 
of the automobile as fixed by the policy. The trial court directed a ver- 
dict in his favor for $1,375 and costs, and from the judgment entered 
thereon an appeal was taken to the Appellate Court, where the judgment 
was affirmed. The Appellate Court issued a certificate stating that the 
questions involved were of sych importance that they should be passed 
upon by the Supreme Court, and the case is here by appeal. 

Appellee was the owner of a Hudson car and insured it in the ap- 
pellant company for one year from March 31, 1916, through Roy E. 


* Decision rendered, Feb. 20, 1919. Rehearing denied, April 2, 1919. 
122 N. E. Rep. 489. 
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Claypool, an agent of the company. Sunday evening, September 10, 
1916, O’Connor left his car at the corner of LaSalle and Randolph streets, 
in Chicago, while he went to a nearby restaurant, asking a street railway 
employee to watch it. A few minutes thereafter a young man jumped 
into the car, unlocked it, and drove rapidly away. The next day appellee 
went to Claypool’s office and reported his loss, and also sent a letter 
detailing the circumstances. About five days thereafter appellee bought a 
new car, giving his note therefor, and assigning the policy here in ques- 
tion to the company from which he bought the automobile, as collateral 
security for the note. On November 15, 1916, the Chicago police de- 
partment notified appellee that they had "recovered the stolen car, and 
he accompanied a police officer to a downtown garage, where he identified 
it as the car which had been stolen from him. He refused, however, to 
take it, on the ground that he was entitled to the insurance money under 
the policy from the appellant company and that the car belonged to the 
company, and he wrote to the company to that effect, stating that he 
intended to use the money from said policy to pay off the note given for 
the new car. The company refused to pay the policy, on the ground that 
the car had been recovered and the appellee could take it if he desired. 
Appellee brought this suit for a recovery under the policy on 
Webco 21, 1917. The automobile was insured for an amount not ex- 
ceeding $1, 375 against loss by fire, and also— 
“against loss or damage by theft or robbery’ by any person or persons 
other than those in the employment, service, or household of the in- 
sured.” 


The policy provides among other things: 


-“In the event of loss or damage under this policy this company shall 
be liable only for the actual cost of repairing, or, if necessary, replacing 
the parts damaged or destroyed. It shall be optional with this company to 
repair, rebuild or replace the property lost or damaged with other ot 
like kind and quality within a reasonable time, on giving notice, within 
thirty days after the receipt of the sworn statement of loss herein re- 
quired, of its intention so to do, but there can be no abandonment to this 
company of the property described.” 

It further provides: 

“In the event of loss or damage the insured shall forthwith give no- 
tice thereof in writing to this company or the authorized agent who issued 
this policy and protect the property from further loss or damage, and 
within sixty days thereafter, unless such time is extended in writing by 
this company, shall render a statement to this company, signed and sworn 
to by said insured, stating the knowledge and belief of the insured as to 
the time and cause of the loss or damage.” 

The last provision of the policy, which it is particularly necessary to 
consider in order to reach a correct conclusion on the questions here in- 
volved, reads as follows: 

“The sum for which this company is liable- pursuant to this policy 
shall be payable sixty days after the notice, ascertainment, estimate and 
satisfactory proof of the loss herein required have been received by this 
company.’ 

Counsel for appellant state correctly, in our judgment, that the 
policy here in question is, in part at least, a combination of fire and 
marine insurance form of contract. Many decisions are cited by counsel 
for each side with reference to loss under maritime insurance policies, 
and there can be no question that on principle the theft of an automobile 
insured against theft and subsequently recovered, presents a case some- 
what analogous to the capture of an insured ship in time of war which 
is subsequently recovered from the enemy and restored to the owner. A 
policy similar to the one here in question does not seem to have been 
construed heretofore by the courts of this state. The decisions from 
other jurisdictions on policies similarly worded may be persuasive as to 
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the conclusion to be reached, but are certainly not decisive. The correct 
conclusion on the questions here raised depends largely upon the proper 
construction to be given to the particular policy here in question. 

Counsel for appellant contend, as we understand their argument: 
(1) That the policy denies the right of abandonment and recovery under 
the policy (because of such abandonment) for the total loss of the 
automobile; (2) that the alleged abandonment became wrongful or in- 
valid upon the subsequent recovery of the automobile. These two claims, 
it seems to us, are in a sense inconsistent, for if there is no right of 
abandonment then there would be no rights growing out of the alleged 
abandonment that could be divested by subsequent occurrences. Aban- 
donment, in its technical sense, means the relinquishment of a right; 
the giving up of something to which one is entitled; the giving up of a 
thing absolutely, without reference to any particular person or purpose. 
In maritime law it means relinquishment to the underwriters of all claim. 
1 Corpus Juris, 5; 1 R C. L. 2, 3. Time is not an essential element of 
abandonment. The moment the intention to abandon and the relinquish- 
ment of possession unite the abandonment is complete. 1 Corpus Juris, 8. 
Abandonment is not necessary, when the loss-is actually total, nor can 
the abandonment be made unless the loss is constructively total. It is 
never obligatory upon the insured, but operates only as a voluntary 
transfer of title. The St. Johns (D. C.) 101 Fed. 469. It is manifest 
from the provisions of the policy quoted above that it is intended there 
should not be any voluntary abandonment by the insured to the company, 
using that word in its technical sense; but it is also apparent from. read- 
ing and construing the provisions of the policy together that it. was in- 
tended that there could be no recovery for a total loss of the automobile, 
if the insurance company desired to replace the property on giving, in 
accordance with the terms fixed in the policy, the required notice. The 
policy also provides that the sum for which the company is liable shall 
be payable in 60 days after notice and satisfactory proof of the loss. 

[1] There can be no question that the liability of the company might 
be affected by the return of the automobile and the giving of the re- 
quired notice before the expiration of the 60 days; but we are disposed to 
hold that if, after the notice and satisfactory proof of loss were given, 
60 days had expired before the finding and return of the automobile, the 
policy intended that there might be full recovery from the company for 
the value of the automobile, and this without reference to the question of 
abandonment. As we construe this policy as to loss by theft, the term 
“abandonment,” as used in the quoted provision, was intended to mean 
that there could be no voluntary abandonment (using the word in the 
technical sense) by the owner before the expiration of the 60 days. 

Counsel for appellant cite and rely on a number of English cases 
which seem to hold that the subsequent recovery of a captured ship pre- 
vents the owner from being entitled to the insurance as for a/ total loss, 
even if such recovery is after the insured has abandoned his interest to 
the underwriters. Counsel for appellee, on the other hand, argue that the 
English doctrine on this question has not been followed in this country, 
and that many of our courts have expressly stated they do not agree 
with the English doctrine. Counsel cite and rely in this regard on 
Norton v. Lexington Ins. Co., 16 Ill. 235, and-also Bradlie v. Maryland 
Ins. Co., 12: Pet. 378, 9 L. Ed. 1123. All of the English and American 
cases cited have reference to maritime insurance—a branch of the law 
having well-understood customs and rules, distinct, in some respects, 
from those relating to other classes of property—and can only be ap- 
plicable, by analogy, to the case at bar. In view of the construction that 
we have given to the provisions of this policy, we do not deem it neces- 
sary to refer to these decisions, except to say that we agree with counsel 
for appellee that the decisions in this country, and especially Norton v. 
Lexington Ins. Co.. supra, decided by this court, are not in accord with 
the reasoning of the English cases. : 
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This suit was instituted after the lapse of 60 days from the notice 
and proof of loss, but after the automobile had been found. Counsel for 
appellant seem to concede that if the suit had been instituted before the 
automobile had been found, under the reasoning of the English cases 
appellee could have recovered for the full amount of the machine; that 
is, that the date of the starting of the suit fixed the time of recovery for 
a total loss, if the machine had not been found before that date. Ob- 
viously, in order to make an insurance policy of this kind of value to 
the owner of the property, there must be some time fixed after which 
the return of the automobile will not release the company from liability. 
Automobiles are so generally used in business affairs and other activities 
of life that public policy requires that a person having a theft policy 
should not be compelled to wait indefinitely on the chance of having the 
stolen automobile recovered, or be compelled to incur the expense of 
buying a new one and thereafter taking the old one back, if recovered. 
Fairly construed, we think this insurance policy intended to fix the date 
at 60 days after the notice and satisfactory proof of loss had been re- 
ceived by the company—in other words, to fix the date at which the in- 
sured. would not be compelled to take the stolen car back, even if re- 
covered, at the date when the insurance money was agreed to be paid. 


[2] Counsel for appellant further argue that there was no proper 
proof made by appellee of the loss of the automobile. Appellee gave 
notice in writing on the day following the theft, which, it is shown, was 
received by the agent of the company the day after it was mailed. On 
the same day that the written notice was received, appellee called on the 
agent of the company and offered to make an affidavit or sworn state- 
ment, but was told by the agent that the letter had been received and 
was sufficient, and that no further notice or proof need be given. While 
some of the letters were addressed to the appellant company, and others 
were addressed to a guaranty company, which apparently had close con- 
nection with appellant, there can be no question, from a consideration 
of the whole transaction, that the appellant company, through its proper 
agent, recognized the sufficiency of the notice given and waived the 
furnishing of sworn proof. Appellee had a right to rely upon the agent’s 
assurance that his proof was sufficient. It was held by this court in 
Atlantic Ins. Co. v. Wright, 22 Ill. 462, that when a representative of an 
insurance company had no fault to find with the proofs, but was satisfied 
with them, if there existed any informality in the preliminary proofs of 
the loss such informality was expressly waived by the company. The 
reasoning, also, of this court in Insurance Co. of North America v. 
McDowell & Brown, 50 Ill. 120, 99 Am. Dec. 497, would lead to the same 
conclusion. On this record the appellant cannot raise any question that 
o notice and proof of loss did not comply with the provisions of the 
policy. 

[3] Counsel for appellant further argue that the court erred in per- 
mitting a judgment to be entered against appellant when the proof showed 
that the policy had been assigned to the Louis Geyler Company by appellee 
as collateral security for the note given for the new automobile. The 
point now made on this question is that the wrong party is bringing the 
suit. No such objection was made in the trial court. It is insisted by 
counsel for the appellee that the policy had been reassigned by the Louis 
Geyler Company, before the trial, to the original beneficiary, appellee 
herein. We agree with counsel for appellant that there is nothing in the 
record to indicate such reassignment back to appellee. The special point, 
however, as to the wrong party suing, not having been raised in the trial 
court, it is too late to raise it for the first time in a court of review. 

[4] Counsel for appellant also argue that the trial court erred in its 
rulings on the admission of evidence. Over the objection of appellant 
the trial court admitted evidence on behalf of appellee to the effect that 
he had purchased a new automobile shortly after the theft. They argue 
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that such proof was calculated to mislead the jury into seeking to relieve 
plaintiff of an undesirable vehicle and require the appellant company to 
replace it with a new one. We do not see any ground upon which the 
evidence was properly admissible, but under a proper construction of the 
policy as held above the verdict as directed by the trial court was justified, 
and we cannot see how the improper admission of this evidence in any 
way affected the result. 

[5] It is also argued by counsel that the court improperly admitted a 
letter sent from the local office in Chicago to the home office in Maryland 
in which the Chicago agent stated that the claim of the loss had been 
reported to the office immediately and had been referred to the adjuster, 
and that the agent considered that proper proof of loss had been made 
by appellee and that the writer thought that the loss should be paid; 
that it would be good business policy for the company to pay the loss 
rather than contest the claim. The evidence tends to show that the local 
agent of appellant was a personal friend of appellee and seemed to desire 
that appellee should recover under the policy, but the main office of the 
company did not agree with the view of its local agent. Conceding this 
letter was inadmissible, we do not see, construing the policy as it has been 
construed and a directed verdict being justified, that appellant was in 
any way injured by the introduction of this evidence. 

[6] Counsel also object to the examination of the local agent during 
the trial under the provisions of section 33 of the Municipal Court Act. 
Hurd’s Stat. 1917, p. 906. No material error was committed by the trial 
court as to this examination. 

We find no reversible error in the record, and the judgment of the 
Appellate Court will be affirmed. 

Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


IDE 
v 


ETNA INS. CO. Et AL. 


SAME 
Shee v. 
NORTH BRITISH & MERCANTILE INS. CO. er au* 


2. INSURANCE—BROKERS—AGENCY TO COLLECT PREMIUMS 
—TERMINATION. 


Where demand for payment of premiums was made by insurance 
companies, agency of firm of insurance brokers to collect premiums was 
terminated. 

(For other cases, see Insurance, Dec. Dig. § 79.) 

3. INSURANCE—BROKERS—AGENCY TO COLLECT PREMIUMS 

—TERMINATION. 

It was right of insurance companies, by demanding payment of pre- 


* Decision rendered, April 1, 1919. 122 N. E. Rep. 654. 
Vol LITI—62. 
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miums, to terminate agency of insurance brokers to collect premiums, 
and to collect amount due from policy holder. 


(For other cases, see Insurance, Dec. Dig. § 186[3].) 


4. INSURANCE—BROKERS—LIEN ON PREMIUMS. 


insurance brokers were not entitled to a lien on their agreed share 
of 10 per cent. of premiums which were not collected by them. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


Report from Superior Court, Suffolk County; John F. Brown, Judge. 

Suit by Henry J. Ide, receiver, against the Attna Insurance Company 
and Edward B. Carleton, and against the North British & Mercantile 
Insurance Company and Edward B. Carleton, wherein defendant com- 
panies filed cross-bills against defendant Carleton. On report without 
ruling to the Supreme Judicial Court. Decree ordered to be entered in 
each case directing defendant Carleton to pay to plaintiff 10 per cent. of 
the amount of premiums due to companies and to pay the balance to the 
companies respectively entitled. 


Frank M. Forbush, of Boston, for plaintiff. 
Blodgett, Jones, Burnham & Bingham, of Boston, for defendant in- 
surance companies. 


Crossy, J. These are two suits in equity, brought by the plaintiff as 
receiver of the copartnership of Alden & Russell, insurance agents, 
against the defendant companies respectively, and in which one Carleton 
is joined as a party defendant. 

The plaintiff in each case seeks to enjoin the insurance companies 
from prosecuting two actions at law, which they had brought against the 
defendant Carleton to collect certain premiums payable on four policies of 
insurance issued to Carleton by the insurance companies respectively, 
through the firm of Alden & Russell as brokers, and to obtain payments 
of the premiums direct to the receiver. The answers admit the allegations 
of the bill, and in each case the defendant insurance company has filed 
a cross-bill against the defendant Carleton, praying that he be ordered to 
pay the premiums to it. The answers to the cross-bills admit the alle- 
gations therein. 

The cases are before this court upon a report made by a judge of 
the superior court, together with an agreed statement of facts, in which 
it is recited that the premiums in the ordinary course of business would 
have been paid by Carleton to Alden & Russell and remitted by them 
in due course, less commissions, to the respective insurance companies. 

[1,2] It is the contention of the plaintiff that he is entitled to receive 
the premiums, as under the decree of the court appointing him he is 
directed to collect all detts owing to Alden & Russell. If it be assumed 
that the insurance brokers were entitled to a lien for commissions 
on premiums actually received by them in “the ordinary course of busi- 
ness,” or otherwise, still the plaintiff as receiver has no greater right to 
collect the premiums than the insurance brokers would have had if a 
receiver had not been appointed. The record shows that a demand. for 
payment of the premiums was made by the companies, thereby terminat- 
ing the agency of the brokers to collect them. 

[3] It was the right of the principals so to terminate the agency and 
collect the amount due from Carleton. That the agency could so 
terminated and vest in the principal the exclusive right to recover the 
amount due from the debtor is well settled. Barry v. Page, 10 Gray, 398; 
National Life Insurance Co. v. Allen, 116 Mass. 398; Foster v. Graham, 
166 Mass. 202, 44 N. E. 129; Cushman v. Snow, 186 Mass. 169, 71 N. E. 
529; Doucette v. Baldwin, 194 Mass. 131, 80 N. E. 444. 
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[4] It cannot be successfully contended that the brokers were en- 
titled to a lien upon ten per cent. of the premiums, which were not 
collected by them; but as it is agreed by the defendant companies that 
the amount of the commissions may be paid to the plaintiff, we see no 
objection to the decree so providing. 

[5] The insurance companies contend that they are respectively en- 
titled to interest on the premiums; but no question as to the liability of 
the defendant Carleton to pay interest is presented by the report, and as 
he has been enjoined in the pending suits from making such payments he 
cannot be charged with interest. Norris v. Massachusetts Mutual Life 
Insurance Co., 131 Mass. 294, 296; York v. Flaherty, 210 Mass. 35, 42, 43, 
96 N. E. 53; Burr v. Commonwealth, 212 Mass. 534, 537, 99 N. E. 323. 

A decree is to be entered in each case directing Carleton to pay to 
the plaintiff ten per cent. of the amount of the premiums due the com- 
pany, and to pay the balance of the premiums to the companies respec- 
tively entitled thereto. 

Ordered accordingly. 


COURT OF APPEALS OF NEW YORK. 


SYRACUSE LIGHTING CO. 
vw. 


MARYLAND CASUALTY CO* 


4, INSURANCE—ACTIONS ON CONTRACT—WAIVER OF DE- 
FENSE. 


In action under indemnity contract, where insurer in its corre- 
spondence induced plaintiff to continue negotiations until after the ex- 
piration of thirty days, held, that trial court was warranted in finding 
that defendant had waived a provision in its contract of indemnity to 
effect that actions for indemnity must be brought within 30 days. 


(For other cases, see Insurance, Dec. Dig. § 623[3].) 


5. INSURANCE—WAIVER OF CONDITIONS OF POLICY. 


A policy of indemnity, providing that none of its conditions could be 
waived by any agent, and that no waiver should be valid unless there 
was an indorsement on policy by president or secretary of insurer, did 
not prevent company’s “manager claim division” from waiving a pro- 
vision to effect that insurer could not be sued after 30 days had expired 
from date of payment of loss, by correspondence tending to cause the 
policy holder to delay bringing suit, correspondence of policy holder hav- 
ing been addressed to home office of company, the presumption being that 
his acts were approved by officers of insurer, even if such manager had 
not been delegated power to waive such provision. 


(For other cases, see Insurance, Dec. Dig. § 623[2].) 
6. INSURANCE—CONDITIONS IN POLICY—WAIVER. 


An insurer may waive a provision in a contract of indemnity re- 
quiring policy holder to bring action within a limited time. 


(For other cases, see Insurance, Dec. Dig. § 623[1].) 
* Decision rendered, March 4, 1919. 122 N. E. Rep. 723. 
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Appeal from Supreme Court, Appellate Division, Fourth Department. 
Action by the Syracuse Lighting Company against the Maryland 
Casualty Company. From a judgment of the Appellate Division of the 
Supreme Court in the Fourth Judicial Department (178 App. Div. 908, 164 
N. Y. Supp. 1116), affirming a judgment entered upon a directed verdict by 
the trial justice in favor of the plaintiff, the defendant appeals. Affirmed. 


Wm. H. Harding, of Syracuse, tor appellant. 
Jerome L. Cheney, of Syracuse, for respondent. 


Hocan, J. March 30, 1900, the defendant issued a policy of insurance 
to Electric Light & Power Company of Syracuse, hereinafter denominated 
power company, whereby defendant agreed to indemnify the power com- 
pany tor one year against loss from common-law or statutory liability 
for damages on account of bodily injuries fatal or nonfatal suffered by 
any person or persons not employed by the assured and occurring within 
the factory, shop, or yards described in the application, or upon the ways 
immediately adjacent thereto, provided for the use of employees, or the 
public, and caused by the negligence of the assured and resulting from 
the operation of the trade or business described in the said application. 
The liability of defendant thereunder for an accident resulting in in- 
juries to or in the death of one person was limited to $5,000. 

The policy, contained the usual conditions as to notice, and agree- 
ment to defend the power company in any suit brought against it, and 
reserved to defendant exclusive authority to settle any claims, etc. 
Additional conditions were ‘embodied in the policy which will be later 
considered. 

- On April 27, 1900, one James Hughes sustained injuries which re- 
sulted in his death. On June 27, 1900, the administratrix, etc., of James 
Hughes, commenced an action against the power company to recover dam- 
ages due to his death from injuries sustained. Defendant thereupon duly 
assumed the control and defense of the action under the terms of its pol- 
icy contract. Before the trial of the action and on July 1, 1901, the plain- 
tiff, then being the owner of the entire capital stock of the power com- 
pany and a third corporation, pursuant to the provisions of the Stock Cor- 
poration Law (Consol. Laws, c. 59, present section 15), duly filed the 
necessary certificate to merge the power company and the third corpora- 
tion. The action brought by the administratrix against the power com- 
pany was not tried until October, 1907. The trial resulted in a verdict for 
the plaintiff therein against the power company upon which judgment was 
entered for $8,886.34. The defendant here, in charge of the action for the 
power company, took an appeal therefrom to the Appellate Division, and 
the latter court in January, 1909, affirmed the judgment. Subsequently it 
appealeti to this court from the decision of the Appellate Division, and 
the judgment was affirmed February 10, 1910. Executions were issued 
against the power company and returned unsatisfied. 

In April 1910, the administratrix of the Hughes estate commenced an 
action against plaintiff to collect the judgment obtained by her against 
the power company. Notice of said action together with the summons 
and complaint therein was forwarded to the defendant by plaintiff on or 
about April 23, 1910. Defendant declined to have anything to do with the 
action for the reason that a defense of the same did not come within the 
terms of the policy issued to the power company. Thereupon the plaintiff 
without waiving of its rights defended the action which resulted in a judg- 
ment against the plaintiff June 20, 1910, for $10.534.10, upon which execu- 
tion was issued and satisfied by plaintiff on June 23, 1910. 

On October 13, 1910, the present action was commenced by plaintiff 
to recover the amount of indemnity provided for in the policy, $5,000, 
and interest thereon from October, 30, 1907, the date of the judgment en- 
tered in the first Hughes case. At the close of the trial, counsel for de- 
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fendant moved that the trial justice direct a verdict for defendant. 
Counsel for plaintiff asked that a verdict be directed for plaintiff. The 
justice denied the motion of defendant, and granted the application of 
plaintiff. From the judgment entered, defendant took an appeal to the 
Appellate Division. The judgment was there affirmed, one justice dis- 
senting. Defendant appeals to this court. 

On behalf of appellant it is submitted that the plaintiff never acquired 
any rights under the policy issued by defendant to the power company 
which entitled it to recover thereon against defendant in this action. In 
support of that proposition, reliance is placed upon two provisions an- 
nexed to the policy, viz.: 

“Any assignment of interest in this policy shall be void unless the 
written consent of the company is endorsed hereon by one of its offi- 
cers.” Paragraph 7. 

“No action shall lie against the company as respects any loss under 
this policy unless it be brought by the assured himself to reimburse him 
for loss actually sustained and paid by him in satisfaction of a judgment 
after trial of the issue.” Paragraph 8. 

The judgment in the first action determined that during the term 
that the policy was in force the death of Mr. Hughes was due to the 
negligence of the power company and damages therefor were recoverable. 
The policy issued by defendant to the power company provided that the 
defendant would indemnify the power company against such damage to 
the extent of $5,000, and to discharge such indemnity after payment by 
the power company of the judgment recovered against it. Defendant 
having been vouched in the first Hughes action was bound thereby as to 
the amount of the damages recoverable against the power company, and 
the same being in excess of $5,000, upon a satisfaction of the judgment 
by the power company, the defendant would be liable to it to the extent 
of $5,000. The record does not disclose, neither was it asserted on the 
argument, that any formal assignment of the policy was made by the 
power company to plaintiff. The alleged violation of paragraph 7 of the 
conditions annexed to the policy, above quoted, is asserted for the rea- 
son that the power company merged with the plaintiff and thereby trans- 
ferred its interests in the policy to plaintiff without a written consent of de- 
fendant indorsed thereon; hence plaintiff has no enforceable interest there- 
in. And secondly that, as the plaintiff was not named as the assured in 
the policy, no contractual relation existed between it and defendant, there- 
fore payment of the judgment in the Hughes action by plaintiff was not a 
payment made by the power company, the assured named in the policy, 
and liability against defendant thereunder does not exist. 

The questions presented necessitate a reference to the merger agree- 
ment and the effect of the same upon the rights of the parties. The plaintiff, 
pursuant to section 15, Stock Corporation Law, merged the power com- 
pany and an additional corporation. Thereupon, as provided in the stat- 
ute, it became possessed of all of the estate, property rights, privileges, and 
franchises of such other corporations with the right in its name and by 
its board of directors to control the same. The power company did not 
by reason of such merger become dissolved as a corporate entity, nor did 
the statute under which the merger was authorized create a liability on 
the part of plaintiff for debts due or claims existing against the power 
company. ‘The statue does provide that the merger shall be without prej- 
udice to the liabilities of the corporations merged, or the rights of cred- 
itors thereof, thereby preserving the corporate existence of the power com- 
pany for the sole purpose of protecting creditors of such corporation as 
well as any person in whose favor a liability against it existed, to proceed 
by suit against it and to permit said company to defend against the same. 
Irvine v. New York Edison Co., 207 N. Y. 425, 101 N. E. 358, Ann. Cas. 
1914C, 441. 

{1, 2] At the time of the merger a liability existed against the power 
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company in favor of the administratrix of the deceased Mr. Hughes. An 
action to establish the same and to recover thereon was pending. The de- 
fendant under its policy contract was in control of the defense of the ac- 
tion which was propertly continued in the name of the power company. 
The action having terminated adversely to the power company, the plain- 
tiff therein sought by the process of execution to collect the judgment re- 
covered by her, but was unable to do so as the property of the power 
company had been transferred to plaintiff under the merger agreement. 
The judgment creditor was not remediless; her rights had been protected 
as against such transfer by the statute which authorized the merger. As 
against her, plaintifi did not acquire an absolute title to the property, 
estate, and franchise of the power company. She was the person in whose 
favor a liability existed against the power company at the time of the 
merger, and, as to her, the property, etc., of the power company in the 
custody of plaintiff or any avails of the same if disposed of, constituted 
a trust fund and as such was held by plaintiff as trustee for her benefit as 
well as others similarly situated and for the protection and benefit of cred- 
itors of the power company. To enforce her rights the judgment creditor, 
Mrs. Hughes, by a subsequent action against this plaintiff, of which de- 
fendant had notice and refused to defend, recovered judgment against 
plaintiff for the amount of the judgment she had theretofore recovered 
against the power company, which judgment was impressed upon and 
chargeable against the property or the avails of same which this plaintiff 
acquired from the power company under the merger. Execution having 
been issued thereon, plaintiff involuntarily paid the amount thereof. Such 
payment having been made from the trust fund depleted the value and 
amount of the property turned over by the power company to plaintiff at 
the time of the merger. Upon payment of the judgment, this plaintiff be- 
came subrogated to all rights and remedies of the power company against 
defendant under the terms of the policy and entitled to recover from de- 
fendant such amount as the power company might recover from defend- 
ant had it paid the judgment in the first instance. “The remedy of sub- 
rogation is no longer limited to sureties and quasi sureties, but includes 
so wide a range of subjects that it has been called the ‘mode which equity 
adopts to compel the ultimate payment of a debt by one who in justice, 
equity and good conscience ought to pay it.’ ” Arnold v. Green, 116 N. 
Y. 566, 571, 23 N. E. 1, 2; Lilianthal v. Lesser, 102 App. Div. 500, 92 N. 
Y. Supp. 619, affirmed 185 N. Y. 557, 77 N. E. 1190. The merger agree- 
ment does not deprive plaintiff of a right to recover in its name from de- 
fendant. People v. Backus, 117 N. Y. 196, 22 N. E. 759; City National 
Bank of Poughkeepsie v. Phelps, 97 N. Y. 44, 49 Am. Rep. 513. 


[3, 4] The defendant asserts that in any event the plaintiff is barred 
by limitation of time from maintaining this action, as the same was not 
commenced within 30 days after final judgment had been rendered and 
satisfied by the power company. The judgment against plaintiff was paid 
June 23, 1910. This action was commenced October 13, 1910. Plaintiff 
submits that the defendant by its conduct has waived the limitation pro- 
vision of the policy or is estopped from claiming the benefit thereof. 
Considerable evidence bearing upon this question was presented upon the 
trial. The plaintiff sought to prove that defendant had actual ‘knowledge 
of the merger agreement, etc. Numerous exhibits, including correspon- 
dence, were received in evidence on the question of waiver. Reference 
has already been made to some facts relating to the acts of the parties, and 
in connection therewith we shall briefly refer to some portions of the 
correspondence. Immediately following the entry of judgment in the ac- 
tion of Hughes’ administratrix against plaintiff and satisfaction of the 
same by plaintiff, the latter addressed a letter, dated July 16, 1910, to de- 
fendant inclosing a transcript of the judgment showing same to have been 
duly satisfied and asking defendant to make payment under the policy. 
The defendant, through Mr. Maydwell, manager of claim division, under 
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date of July 18, 1910, replied to the letter that defendant had nothing to 
do with the matter. July 20th, Mr. O’Neil, counsel for the plaintiff, ad- 
dressed a letter to defendant acknowledging receipt of Mr. Maydwell’s 
letter of the 1&th, and inquired: 

“Am I to understand that your company refuses to make payment to 
the Syracuse Lighting Company under the policy of liability insurance held 
by the Electric Light & Power Company, and under which policy you de- 
fended the above case (referring to the first Hughes case)? An early 
reply will be appreciated.” 

July 21st defendant, by Mr. Maydwell, replied: 

“We must answer your letter of 20th inst. in the affirmative. If you 
can advance any good reason why we should do otherwise we shall be 
very glad to hear from you.” 

That letter in the ordinary course of mail would reach Syracuse on 
the 22d or 23d of July, the latter day being the thirtieth day. In a some- 
what lengthy letter under date of July 26th. Mr. O’Neil, stated why he 
thought defendant should make payment, referring, among other reasons, 
to the effect of the merger agreements, which was replied to by defendant, 
at length, through Mr. Maydwell under date of July 28th, wherein, refer- 
ring to the policy contract, he stated that defendant did not agree to in- 
demnify any one save the power company, etc., and ended thus: 


“Tf you can and care to enlighten us further we shall be glad.” 

Under date of August 3, 1910, Mr. O’Neil sought to advance further 
reasons why defendant should pay, and defendant on August 11th replied, 
calling attention to a court decision and asked Mr. O’Neil if he did not 
consider same controlling. Mr. O’Neil replied on August 17th that he 
did not, and further that he considered the correspondence a refusal to 
pay the amount of the policy. The question of waiver was by motions of 
both parties at the close of the trial submitted to the trial justice as a 
question of fact. The direction of a verdict in favor of the plaintiff im- 
plies that the trial justice found that fact in favor of plaintiff. I have 
reached the conclusion that it cannot be held as matter of law that there 
was no waiver or estoppel upon the part of defendant. 

Down to the date when defendant answered in this action, the attitude 
of defendant, briefly summarized, was a denial that, as matter of law, it 
had issued a policy of indemnity in which plaintiff had any interest or 
upon which or by reason of any*relation between it and the power com- 
pany, or the judgment recovered against plaintiff it could base a claim 
or recover against defendant, and, while fixed in its views, it was willing 
to listen to any suggestions or reasons plaintiff might be able to advance 
tending to disclose that the opinion entertained by it was erroneous or 
why it should pay the indemnity to plaintiff, and invited plaintiff to pre- 
sent its views on that subject. Such was the position of defendant as late 
as August 11, 1910, 19 days subsequent to the expiration of the 30 days’ 
limitation, evidently founded upon its construction of paragraphs 7 and 8 
of the conditions annexed to the policy as exempting it from liability to 
plaintiff by reason of noncontractual relations between the parties, and 
such was its contention until it answered in this action by setting up as 
defense the 30 days’ limitation, thereby seeking to assume an entirely 
different and additional position from that assumed by it during the nego- 
tiations between the parties carried on by its invitation. ‘To determine 
that defendant had not waived the provision of the policy as to the limi- 
tation of time and was not estopped from asserting the same as a defense 
would impute to it a fraudulent intent to lull the plaintiff into inactivity, 
induce it to continue negotiations until after the expiration of the 30 
days, and thereby secure the opportunity to later interpose a defense which 
it considered impregnable. The conduct of defendant was such as to 
permit the trial justice to find that defendant, with full knowledge of all 
the facts and of its rights under the policy contract prepared by it, par- 
ticularly-the provision therein limiting the time within which an action 


, 
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against it should be commenced, did not intend to refuse to pay plaintiff 
the indemnity provided for in the policy or to urge any defense to an ac- 
tion to recover the same, save only the one stated by it, the nonexistence 
of any contractual relation with plaintiff or a right in plaintiff to make a 
claim against it by reason of such policy, and to abandon its right to urge 
the particular defense of limitation of time, now sought to be enforced. 
The finding that such waiver was made estops defendant from now assert- 
ing the defense of limitation of time. Kiernan v. Dutchess Co. Mut. Ins. 
Co., 150 N. Y. 190, 195, 44 N. E. 698; Lynchburg C. M. Co, v. Travelers’ 
Ins. Co., 149 Fed. 954, 79 C. C. A. 464,9 L. R. A. (N. S.) 654. 

[5, 6] Counsel for defendant also urged that under paragraph 10 of 
the conditions annexed to the policy no waiver or estoppel could arise. 
The first part of that paragraph relates to the lack of power of an agent 
to waive any part of the contract. The second part reads: 

“No change whatever in this policy nor waiver of any its provisions 
shall be valid unless an endorsement is added hereto, signed by the presi- 
dent or secretary of the company at its home office, expressing such waiver 
or change.” 

The waiver or estoppel found in this case is not based upon any trans- 
action with an agent of defendant, but rather with dealings directly be- 
tween plaintiff and defendant. The first letter of plaintiff under date of 
July 16, 1910, was addressed to the company at its home office in Balti- 
more, Md. The reply to the same was upon the letter paper of the de- 
fendant inscribed “Maryland Casualty Company” and signed “C. W. May- 
dwell, Manager Claim Division,” as was likewise every letter written by 
defendant to plaintiff relating to the question in difference. We may pre- 
sume that the letter addressed to defendant was by proper authority de- 
livered te the manager of the claim division for consideration and action; 
that such manager was empowered by virtue of his position or office and 
within the apparent scope of his authority to directly act upon the claim 
made by plaintiff and to allow or reject the same. If such power was dele- 
gated to him, he was not inhibited by the language of the condition quoted 
from waiving such condition, even though a specific mode of waiver was 
provided. If, on the other hand, his position was one of recommendation 
only, and the question was a payment of $5,000 and interest or a litigation 
over the same, the presumption continues that his acts relating thereto 
were communicated to and approved by the officers of the defendant. 
The entire transaction between the parties was conducted at the home of- 
fice of defendant. The plaintiff was justified in a belief that defendant 
would deal fairly and honestly with it, and we may presume from the facts 
in this case that defendant’s intention was to so treat with plaintiff rather 
than to commit an injustice or fraud, and to waive the provision of the 
policy as to limitation of time, which it was at liberty to do. Van Allen 
v. Farmers J. S. Ins. Co., 10 Hun, 397, affirmed on opinion below 72 N. Y. 
604; Stewart v. Union Mut. Life Ins. Co., 155 N. Y. 257, 49 N. E. 876, 
42 L. R. A. 147; Steen v. Niagara F, Ins. Co., 89 N. YY 315, 42 Am. Rep. 
297. 

The judgment should be affirmed, with costs. 

Hiscock, C. J., and Chase, Cardozo, Pound, and McLaughlin, JJ., con- 
cur. 

Andrews, J., not sitting. 

Judgment affirmed. 





Messersmith v. American Fidelity Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, FourtH DEPARTMENT. 


MESSERSMITH 
v. 


AMERICAN FIDELITY CO.* 


l. > Sha atid INSURANCE—LEGALITY OF OB- 


Policy agreeing to indemnify insured against damages resulting be- 
cause of violation of a criminal statute is illegal and void. 


(For other cases, see Insurance, Dec. Dig. § 139.) 


3 oa ee INSURANCE—VIOLATION OF 
STATUT 
iouoaes goley, agreeing to indemnify insured against loss by reason 
of operation of automobile, where founded upon a good and valid con- 
sideration, is enforceable on recovery of judgment against insured be- 
cause of accident, though accident occurred while an infant was operating 
the automobile in violation of law. 


(For other cases, see Insurance, Dec. Dig. § 434.) 


6. INSURANCE—ILLEGAL TRANSACTION—PLEADING. 

Under a life or accident policy, which by its terms provides that the 
company shall not be liable for accident, injuries, or death while insured 
is engaged in an unlawful or illegal act, if such act is a statutory of- 
fense, the answer setting up such defense must set out all the statutory ele- 
ments thereof, and must allege a causative connection between the offense 
and the injury sustained. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 


8. INSURANCE—INDEMNITY INSURANCE—OPERATION OF 
AUTOMOBILE—FAILURE TO REGISTER AUTOMOBILE. 
Insured’s failure to register automobile as required by law will not 

preclude him from recovering on an indemnity policy providing that in- 

surer will indemnify him from loss sustained in operation of the automo- 
bile. 
(For other cases, see Insurance, Dec. Dig. § 434.) 


Kruse, P. J., and Foote, J., dissenting. 


Appeal from Special Term, Erie County. 
Action by Edgar C. Messersmith against the American Fidelity Com- 
ry, From an order of the Special Term (101 Misc. Rep. 30 , 
Y. Supp. 579), denying plaintiff's motion for judgment on the plead- 
ay plaintiff appeals. Reversed and motion granted. 


Argued before Kruse, P. J., and Foote, Lambert, De Angelis, and 
Hubbs, JJ. 


Franklin R. Brown, of Buffalo, for appellant. 
Charles Newton, of Buffalo, for respondent. 


“*Decision rendered, March 5, 1919. 175 N. Y. Supp. 169. 
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Husss, J. The opinion of Justice Foote herein fully sets forth the 
facts in this case. It does not seem to me that the cases cited as authority 
for sustaining the order made by the Special Term have that effect. 

The case of McMullen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 
43 L. Ed. i117, was an action between partners for an accounting of 
the profits accruing from an illegal contract. The parties entered into 
a fraudulent and illegal agreement to put in fictitious bids for a con- 
tract for public improvements. The court said: 

“In the case before us the cause of action grows directly out of the 
illegal contract, and if the court distributes the profits it enforces the 
contract, which is illegal.” 

The same principle is involved in the case of Levy v. Kansas City, 
168 Fed. 524,93 C. C. A. 523, 22 L. R. A. (N. S.) 862. 

In Riggs v. Palmer et al., 115 N. Y. 506, 22 N. E. 188,5 L. R. A. 
340, 12 Am. St. Rep. 819, it was held that one who murdered his an- 
cestor in order to come into possession of his property should not be 
permitted to take the property. In that case there was fraud and the 
commission of a heinous crime for the purpose of personal gain. 

[1] I do not question the principle announced in thosé cases. Nei- 
ther do I question the proposition that, if the insurance policy in ques- 
tion undertook by its express terms to indemnify the plaintiff against 
damages resulting to him because of his violation of a criminal stat- 
ute, he could not recover. In such a case the contract on its face would 
be illegal and void, and to prove his cause of action the plaintiff would 
have to prove his contract, and that, being void and illegal on its face, 
could not be enforced. 

[2] It seems to me, however, that there is a great difference be- 
tween such a case and the case at bar. Here the contract on its face 
is perfectly legal. It does not purport to indemnify the plaintiff against 
damages growing out of the performance of an illegal act. The insur- 
ance policy, as drawn, had been approved by the state, and was issued 
for a valid consideration. The plaintiff in this case, to make out his 
cause of action, was not required to prove any unlawful act. . In fact, 
all of the material allegations of the complaint are admitted, and the 
defendant seeks to escape the liability which the policy places upon it 
by an independent, affirmative defense to the effect that at the time of the 
accident the automobile was being driven by a boy under 18 years of age 
in violation of law. 

“An obligation will be enforced, though indirectly connected with an 
illegal transaction, if it is supported by an independent consideration, so 
that the plaintiff does not require the aid of the illegal transaction to make 
out his case.” Armstrong v. American Exchange National Bank, 133 U. 
S. 465, at page 469, 10 Sup. Ct. 450 at page 461 (33 L. Ed. 747). 

It seems to me that there is an attempt in this case to connect dis- 
tinct and independent transactions, and to inject into the insurance con- 
tract, which was fair and legal in itself, the illegal feature of the other 
independent transaction. 

[3] The independent legal contract of insurance, founded upon a 
good and valid consideration, was not made void by an incidental vio- 
lation of the Highway Law. The violation of the statute was an en- 
tirely distinct and disconnected act. The issuing of the policy and the 
violation of the Highway Law were in no way connected. The issu- 
ing of the policy did not lead to the violation of the Highway Law in 
any way, it was not intended to aid or encourage such violation of the law, 
and ‘it is not alleged in the answer to have had any such effect. The risks 
insured against are not the consequences of illegal acts, but of accidents. 

In the case of Niagara Ins. Co. v. De Graff, 12 Mich. 124, an action 
was brought to recover on a fire insurance policy which covered in- 
toxicating liquors. The insurance company defended on the ground that 
the sale of such liquors was illegal. The court said: 
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“Tt was claimed on behalf of the plaintiffs in error that, if these liq- 
uors can be allowed to be included in a policy, the policy will be to all in- 
tents and purposes insuring an illegal traffic; and several éases were cited 
involving marine policies on unlawful voyages, and. lottery insurances, 
which have been held void on that ground. These cases are not at all 
parallel, because they rest upon the fact that in each instance it is made 
a necessary condition of the policy that the illegal act shall be done. * * * 
If this policy were in express terms a policy insuring the party sell- 
ing liquors against loss by fine or forfeiture, it would be quite analogous. 
But this insurance attaches only to property, and the risks insured 
against are not the consequences of illegal acts, but of accident. * * * 
By insuring his property the insurance company have no concern with the 
use he may make of it, and, as it is susceptible of lawful uses, no one can 
be held to contract concerning it in an illegal manner, unless the contract 
itself is for a directly illegal purpose. Collateral contracts, in which no 
illegal design enters, are not affected by an illegal transaction with which 
they may be remotely connected.” 

See,. also, Mechanics’ Insurance Co. v. Hoover Distilling Co., 182 
Fed. 590, 105 C. C. A. 128, 31 L. R. A. (N. S.) 873. 

In England it has been held that mere knowledge on the part of the 
vendor of property that it was to be used for any illegal purpose con- 
stitutes a defense in an action for the purchase price. The English rule 
has been followed by the courts of some of our states, but the great 
majority of our states have held that mere knowledge on the part of 
a vendor of property that the vendee intends to make an illegal use of 
the property is no defense to an action for the price. Lawson on Con- 
tracts (2d Ed.) § 338; 9 Cyc 571; Tracy v. Talmage., 14 N. Y. 162, 67 
Am. Dec. 132; Tracy v. Talmage, supra, is the leading case in this state 
holding the above proposition, and has never been questioned. 

[4, 5] There are two well-recognized exceptions to the above rule: 
First, where the contemplated illegal act is of a highly heinous char- 
acter; as where a person sells poison, knowing that the purchaser intends 
to poison a person with it; second, where the vendor himself does some- 
thing, besides making the sale, in. aid of the illegal design— that is, where 
he participates in the illegal act. 

It cannot be that the violation of the provisions of the Highway Law 
in question constituted a heinous crime, or that the contract of insur- 
ance was in aid of an illegal act. There is no compelling public policy 
which requires that the courts should refuse their aid in enforcing the 
contract as written. It might be that, if the contention of the defend- 
ant should be sustained in this court, it would be liable on the same 
kind of policy in one state and not in another. The statutes in the differ- 
ent states might fix the age at which an infant could lawfully operate an 
automobile at different ages. 

In the case at bar the contract is valid on its face. The defendant 
insurance company has received the premium, and the policy should 
be enforced as written. The policy is not connected with the unlawful 
use of the automobile, and did not aid and assist the assured in any 
illegal purpose. 

In 19 Cyc. 722, under the title “Fire Insurance,” it is said: 

“If the direct purpose of the contract is to effect, advance, or en- 
courage acts in violation of law, it is settled that the policy is void. But 
it is equally well settled that a mere illegal use made of the premises, there 
being no provision of the policy applicable, and no design, by means of in- 
surance, to promote an unlawful enterprise, does not affect the right of the 
insured to recover.” 

See, also, Clement on Fire Insurance, vol. 2, p. 610. 

[6] Under a life or accident insurance policy, which by its terms 
provides that the company shall not be liable for accidental injuries or 
death while the insured is engaged in an unlawful or illegal act, if such 
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act is a statutory offense, the answer setting up such defense must set 
out all the statutory elements thereof, and it must allege a causative 
connection between the offense and the injury sustained. 1 Corpus Juris, 
493, and cases cited. 

In Bradley v. Mutual Benefit Insurance Co., 45 N. Y. 422, 6 Am. Rep. 
115, where the defense was that the assured came to his death in the 
violation of the law of the state, the court said: 

“It cannot be the true meaning of the proviso that the policy is to be 
avoided by the mere fact that, at the time of the death, the assured was 
violating the law, if the death occurred from some cause other than such 
violation.” 

For all that appears here, the accident may have been caused by some- 
thing breaking on the plaintiff’s automobile for which the driver was in 
no way at fault. There is no allegation in the answer that the violation 
of the statute led to the injury, or was the proximate cause thereof. For 
all that appears here, the boy dftiving the car may have been a most skill- 
ful driver, and the injury may have been entirely without fault on his part. 
The violation of the statute may not have had anything whatever to do 
with the accident. If the violation of the statute can, under any circum- 
stances, be a good defense to the policy in question, it cannot be under 
the answer as drawn, because it does not allege a causative connection be- 
tween the violation of the statute and the accident. 

[7] In an action for damages caused by an automobile, it is not com- 
petent to show that the automobile was not registered as required by 
the Highway Law, although the operation of the automobile without 
having it registered makes the owner guilty of a misdemeanor. Hyde 
v. McCreery, 145 App. Div. 729, 130 N. Y. Supp. 269. 

[8] Upon such a state of facts, could an insurance company, under 
a policy like the one in this case, escape liability upon the ground that 
the insured was operating his automobile in violation of law because he 
had not had it registered? It would seem to me that it could not, because 
there would be no causative connection between the failure to have the 
automobile registered and the happening of the accident. So in the case 
at bar there is no connection alleged in the answer between the operation 
of the car by the boy under 18 years of age and the happening of the ac- 
cident. 

I advise that the order of the Special Term be reversed, and the 
motion for judgment on the pleadings be granted, with costs. 

Lambert and De Angelis, JJ., concur. 


Foote, J. (dissenting). Plaintiff appeals from an order of the 
Special Term denying his motion for judgment upon the pleadings. The 
action is upon an automobile insurance or indemnity policy issued by 
defendant to plaintiff, whereby defendant “agrees to indemnify the in- 
sured against loss or expense on account of bodily injuries, including 
death resulting therefrom, accidentally suffered by any person or per- 
sons by reasons of the maintenance, use, loading, or unloading of any 
of the automobiles described in the application,” subject to certain con- 
ditions stated. There is, however, no condition against liability in case 
the automobile is being operated in violation of law or in the commission 
of a crime. 

While this policy was in force an accident occurred while plaintiff's 
son, by plaintiff’s direction, was operating plaintiff’s automobile de- 
scribed in the application, whereby the automobile was negligently and 
carelessly run against a woman as she was alighting from a street car, 
causing injuries for which, after contested trial, she recovered judg- 
ment against plaintiff for $1,265.07, which plaintiff was compelled to 
pay. He thereupon brought this action to recover the amount so paid. 

By its answer herein defendant admits the issuance of the policy, 
the occurrence cf the accident, and the recovery against plaintiff on 
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account thereof, and alleges as a sole defense that at the time said policy 
was issued it was impliedly agreed between the parties that the same was 
issued and accepted subject to the implied condition that plaintiff should 
abide by the laws of the state of New York touching the operation of said 
automobile and would not knowingly intrust the operation thereof to in- 
competent persons; that at the time of the oceurrence of the accident, the 
automobile was being operated by plaintiff’s son, Howard Messersmith, an 
infant under the age of 18 years, not accompanied by a duly licensed chauf- 
feur or by the owner, “with the knowledge and consent and at the direc- 
tion of this plaintiff and pursuant to plaintiff’s instruction, and that said 
accident was directly caused by the improper and negligent conduct of the 
said infant so unlawfully operating the same, and that at said time this 
plaintiff had full knowledge of the fact that said Howard Messersmith 
was an infant under the age of 18 years.” The answer also alleged that 
under the laws of this state a person under the age of 18 years was in- 
competent to operate an automobile, except when accompanied by a duly 
licensed chauffuer, or the owner, and was a misdemeanor punishable 
criminally as such. 

Plaintiff, deeming this defense insufficient in law, moved for judg- 
ment upon the pleadings and contends here that such motion should 
have been granted. In this contention I think plaintiff errs. By sub- 
division 2 of section 282 of the Highway Law (Consol. Laws, c. 25) 
it is provided: 

“No person shall operate or drive a motor vehicle who is under 
eighteen years of age, unless such person is accompanied by a duly 
licensed chauffuer or the owner of the motor vehicle being operated.” 

By section 290 the violation of any of the provisions of section 282 
is made a misdemeanor punishable by a fine not exceeding $50. 

I take it that a policy which, in express terms, should undertake to 
indemnify a person against loss occasioned by the operation of his au- 
tomobile by an infant in violation of this statute would be void on its 
face. Such a contract made in contemplation of the commission of a 
criminal offense would he against public policy under all the authorities. 
The violation of this statute is a crime according to the definition of a 
crime in section 2 of the Penal Law (Consol. Laws, c. 40), and as the 
allegation is that the plaintiff expressly directed his son-to commit this 
crime, plaintiff bcame a principal in the crime by the express, terms of this 
section of the Penal Law. Plaintiff’s cause of action arises out of his 
intentional violation of the criminal law. He has violated a statute en- 
acted for the benefit and protection of the public, and I think we are 
bound to assume fromthe allegations of the answer that but for this 
violation the accident would not have occurred. The allegation is that 
“said accident was directly caused by the improper and negligent conduct 
of the said infant so unlawfully operating the same.” 

The lawmakers were of opinion that an infant under the age of 18 
years was not possessed of sufficient caution, judgment, or experience 
to drive such a machine with safety to the public, and I think the fair 
meaning of the answer is that the accident was directly caused by per 
mitting the machine to be operated by this infant so lacking in experi- 
ence, caution, and judgment, and that there was a causative connection 
between the violation of the statute and the injury to the woman. By 
this motion plaintiff concedes the facts to be as alleged in this answer, 
and I think we should construe the answer liberally, according to the fair 
intendment of the pleader, and hold that defendant intends to allege that 
the accident was due to the violation of this statute, and that but for such 
violation the accident would not have occurred. Nor do I understand 
plaintiff's counsel to contend here that the answer should not be so con- 
strued. The test is: Will defendant be entitled to prove upon the trial 
that the accident was caused by the lack of judgment, caution, and ex- 
perience of plaintiff's son, due to his youth, or facts from which the jury 
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may so infer. It seems to me that the answer is sufficient to permit de- 
fendant to go to the jury upon that question, on proper proof, and that 
defendant should not be foreclosed of that right by any narrow construc- 
tion of its answer which clearly was intended to raise just that question. 
The charge is that plaintiff violated this statute knowingly and intention- 
ally, and not as a mere matter of negligence on his part. - 


I think the contract should be construed as not intended to protect _ 
plaintiff against the consequences of his own violation of the criminal 
law, that if it was so intended it was void, and that the courts are not 
open to plaintiff to prosecute a cause of action so arising. In Riggs v. 
Palmer, 115 N. Y. 506, 22 N. E. 188, 5 L. R. A. 340, 12 Am. St. Rep. 819, 
this principle was applied in denying to a beneficiary under a will a right 
to the property where he himself had killed the testator for the purpose 
of coming into his inheritance. In the course of the opinion of Judge 
Earl he says: 


“Besides, all laws as well as all contracts may be controlled in their 
operation and effect by general fundamental maxims of the common law. 
No one shall be permitted to profit by his own fraud, or to take advantage 
of his own wrong, or to found any claim upon his own iniquity, or to 
acquire property by his own crime. These maxims are dictated by public 
policy, have their foundation in universal law administered in all civilized 
countries, and have nowhere heen superseded by statutes.” 


In Levy v. Kansas City, 168 Fed. 524, 93 C. C. A. 523, 22 L. R. A. 
(N. S.) 862, a case in the Circuit Court of Appeals for the Eighth Cir- 
cuit, it was said in the opinion of Sanborn, J.: 


“It is a general rule of public policy and of law that no action may be 
maintained which arises out of the moral turpitude of the plaintiff, or out 
of his violation of a general law enacted to effectuate the public policy 
of a state or nation.” 

Also, that— . 

“The maintenance of actions to recover moneys or property lost, .or 
damages sustained, through transactions or contracts wherein the plaintiffs 
were guilty of moral turpitude, or of the violation of a general law passed 
to effectuate a public policy, is prohibited by this rule, as well as the 
maintenance of. actions upon contracts of that nature.” 

In that case there was a general law of the state of Kansas prohib- 
iting pool sefing and bookmaking under a penalty of imprisonment and 
fine. The city council of Kansas City enacted an ordinance to the effect 
that any person might carry on the business of bookmaking and pool sell- 
ing in that city for an annual license fee of $5,000. The plaintiff paid the 
city $5,000 and received a license which two days later the city canceled. 
Thereupon plaintiff brought an action to recover the $5,000, but he was 
denied the right to prosecute the action, because he was held to have been 
guilty of a violation of the general law of the state. 

In McMullen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 43 L. 
Ed. 1117, it was held that the courts would not lend their aid in any way 
towards carrying out the terms of an illegal contract, or enforce any al- 
leged rights directly springing from such contract. In the course of the 
opinion by Judge Peckham it is said: 

“There are several old and very familiar maxims of the common law 
which formulate the result of that law in regard to illegal contracts. 
They are cited in all law books upon the subject and-are known to all of us. 
They mean substantially the same thing, and are founded upon. the same 
principles and reasoning. They are: ‘Ex dolo malo non oritur actio;’ 
‘Ex pacto illicito non oritur actio;’ ‘Ex turpi causa non oritur actio.’ 

* * * The authorities from the earliest time to the present unani- 
mously held that no court will lend its assistance in any way towards 
carrying out the terms of an illegal contract.” 

A late expression as to the policy which should control the courts 
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upon the general question is found in the opiriion of Judge Werner in 
Hart v. City Theatres Co., 215 N. Y. 322, 109 N. E. 497, as follows: 

“The courts will not be astute to sustain contracts when the effect will 
be to weaken the efficacy of laws and regulations designed for the protec- 
tion of human life. Where a contract on its face, whether so intended 
by the parties or not, offends against statutes intended to promote public 
safety, the courts will not enforce it.” 

These principles, 1 think, stand in the way of the plaintiff maintain- 
ing this’ action. 

I think the order appealed from should be affirmed, with costs. 

Kruse, P. J., concurs. 


JONES v. INTERNATIONAL INDEMNITY CO. (Civ. 2490.)* 
(District Court of Appeal, First District, Division 1, California.) 


2. INSURANCE—INDEMNITY INSURANCE—COVER NOTE AS 
PRESENT CONTRACT. 


A cover note, issued by an indemnity company and countersigned by 
the company’s duly authorized representative as policies were required 
to be before becoming effective, being the memorial of a prior oral con- 
tract of indemnity insurance which the parties intended to take effect as 
stated in the note, was itself a contract of present insurance. 


(For other cases, see Insurance, Dec. Dig. § 132.) 


3. INSURANCE—INDEMNITY INSURANCE—ISSUANCE OF 
COVER NOTE—WAIVER OF PAYMENT OF PREMIUM. 


Where a valid present contract of indemnity insurance was made, and 
the insurer extended credit for 60 days, and unconditionally delivered its 
cover note, it thereby waived payment of the premuim as a condition 
precedent to liability. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


4. INSURANCE—INDEMNITY INSURANCE—COM PLAIN T— 
PERFORMANCE OF CONDITIONS. 


Complaint, alleging that defendant indemnity insurance company made 
a valid present contract and extended plaintiff credit for 60 days, and un- 
conditionally delivered him a cover note, and that within 60 days plaintiff 
offered to pay the premium, and was at all times ready; willing, and able 
to pay, and that plaintiff promptly notified company of accident and in- 
jury covered by the policy, was sufficient, though not alleging generally 
plaintiff had performed all terms and conditions of cover note and policy 
form. 


(For other cases, see Insurance, Dec. Dig. § 634 [1].) 


5. INSURANCE—INDEMNITY INSURANCE—COMPLAINT—AL- 
LEGATION BY IMPLICATION—NONPAYMENT. 
Complaint on indemnity insurance policy that insurer refused to re- 
ceive the tendered premium, denied liability, refused to defend claim and 
suit for damage against insured, who was compelled to pay a judgment 


*Decision rendered, Feb. 13, , 1919. Rehearing denied by Supreme Court 
April 10, 1919. 179 Pac. Rep. 692 
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obtained against him, etc., held sufficiently to allege by implication that 
the insurer had not paid to the insured the amount claimed. 


(For other cases, see Insurance, Dec. Dig. § 638.) 


Appeal from Superior Court, Alameda County; William H. Donahue, 
Judge. | 
Action by F. M. Jones against the International Indemnity Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Cooley & Lachmund and A. E. Cooley, all of San Francisco, for ap- 
pellant. 

John D. Murphey, of Berkeley, and Albert E. Carter, of Oakland, for 
respondent. 


KEOHANE’S CASE—In re McCARTHY—In re MASSACHUSETTS 
BONDING & INS. CO* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


5. INSURANCE—WORKMEN’S COMPENSATION ACT—RIGHT 
AGAINST INSURER—DEATH OF POLICY HOLDER—STAT- 
UTE. 

Despite Workmen’s Compensation Act, pt. 5, § 2, cl. 1, administratrix 
of deceased employee has no claim against company which insured em- 
ployer under act for a year, where, during the year, the employer died. 
and his executrix without authority carried on his business, in which em- 
ployment the employee was killed. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Suffolk County; William Cushing Wait, 
Judge. 

Proceedings for compensation under the Workmen’s Compensation 
Act by Julia Keohane, administratrix of the estate of John Keohane, the 
employee, opposed by Timothy J. McCarthy, Ellen A. McCarthy being 
substituted as his administratrix, the employer, and the Massachusetts 
Bonding & Insurance Company, the insurer. Claim for compensation was 
dismissed by the industrial accident board, the board’s order was affirmed 
by the superior court, and from its decree the administratrix of the estate 
of the deceased employee appeals. Decree affirmed. 


John J. O'Hare and C. J. Muldoon, Jr., both of Boston, for appellant. 
Gaston, Snow & Slatonstall, of Boston (Rupert L. Mapplebeck, of 
Boston, of counsel), for appellee. 


*Decision rendered, March 27, 1919. 122 N. E. Rep. 573. 
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PORTERFIELD v. AMERICAN SURETY CO. OF NEW YORK. 
(No. 13141.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—CONTRACT TO PLACE BON D—PERFORM- 

ANCE—COMMISSION. 

Where broker procured and placed contractor’s bond with surety 
company under agreement to be paid a commission “on original pre- 
mium and all renewal premiums * * * as long as the bond remains 
in force,” surety company could not deprive broker of right to commis- 
sions on renewal premiums during the life of the bond, by voluntarily 
relieving contractors from payment of further premiums. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


8. INSURANCE—AGREEMENT TO PROCURE SURETYSHIP 

CONTRACT---MERGER WITH AGENCY CONTRACT. 

Contract whereby broker was employed to procure suretyship con- 
tract was not merged in broker’s subsequent contract of agency, where- 
by he became a regular agent for the surety company, where the two con- 
tracts showed on their face that they were separate, and where broker’s 
first contract provided that he was to receive commissions throughout life 
of bond regardless of whether he was in the company’s employ. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 
Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 


Action by Edward E. Porterfield against the American Surety Com- 


pany of New York. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


' Warner, Dean, McLeod & Langworthy and William E. Byers, all of 
Kansas City, for appellant. 


M. M. Bogie and Henry L. Jost, both of Kansas City, for respondent. 
*Decision rendered, Jan. 6, 1919. 210 S. W. Rep. 119. 


FODOR v. NATIONAL LIBERTY INS. CO. OF AMERICA.* 
(Supreme Court of New York, Appellate Term, First Department.) 


1. INSURANCE--AGAINST THEFT—MEETING OF MINDS— 
QUESTIONS FOR JURY. 
Whether there was a meeting of the minds, so as to constitute an 


agreement to insure, on the day application was made for policy insuring 
plaintiff’s automobile against theft, held a jury question. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 
2. INSURANCE—THEFT-—-PROOF OF LOSS. 


In action on policy insuring plaintiff’s automobile against theft, where 
defendant denied that it had issued any policy on an earlier date than the 


*Decision rendered, March 13, 1919. 175 N. Y. Supp 112., 
Vol. LIII—653. . 
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12th, plaintiff was relieved from presenting proof of loss; the automo- 
bile having been stolen on the 11th. 


(For other cases, see Insurance, Dec.* Dig. § 559[1].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Rudolph Fodor against the National Liberty Insurance 
Company of America.. Judgment dismissing complaint at close of plain- 
tiff’s case, and plaintiff appeals. Reversed, and new trial ordered. 


Argued February term, 1919, before Lehman, Weeks, and Finch, JJ. 


Kremey & Leavitt, of New York City (Samuel Leavitt, of New York 
City, of counsel), for appellant. 

Ernest Hall, of New York City (J. Clifford McChristie, of New York 
City, of counsel), for respondent. 





Peery v. Merrill et al. 


PEERY v. MERRILL et at. (No. 8958.)* 
(Supreme Court of Oklahoma.) 


2. INSURANCE—.ACTION ON BOND—PARTIES. 


Where general agents of an insurance company appoint certain per- 
sons as local agents for said company, and take from such local agents 
a bond conditioned that such local agents will account for and pay over 
all moneys coming into their hands by reason of such appointment, 
naming such general agents as obligees in the bond, held, that such general 
—— are the proper parties to sue on such bond in case of breach there- 
of. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Error from District Court, Oklahoma County; John W. Hayson, 
Judge. s , 

Suit by F. J. Merrill and others against J. R. Biard and H. O. Chalf- 
ant, doing business as the J. R. Biard Realty Company, and F. T. Peery. 
Judgment for plaintiffs, and defendant Peery brings error. Affirmed. 


Walter Mathews, of Cushing, for plaintiff in error. 
Chas. West, of Oklahoma City, for defendants in error. 


*Decision rendered, Dec. 24, 1918. Rehearing denied March 18, 1919. 
179 Pac. Rep. 28. Syllabus by the Court. 
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CARR v. HA TNA ACCIDENT & LIABILITY CO* 


(Supreme Court of Pennsylvania.) 


3. INSURANCE—FOREIGN CORPORATIONS—PROCESS—STAT- 

UTE. 

Act June 1, 1911 (P. L. 614) § 10, providing that all legal process in 
any action against foreign insurance companies may be served upon in- 
surance commissioner, does not, even by implication, make such method 
f service exclusive. 


o! 
(For other cases, see Insurance, Dec. Dig. § 627[2].) 


5. INSURANCE—FOREIGN CORPORATION—PROCESS. 


Act .June 1, 1911 (P. L. 607), if construed as requiring process 
against a foreign insurance company to be served only upon insurance 
commissioner, would violate Const. art. 16, § 5, declaring that no foreign 
corporation shall do business in the state without having one or more 
known places of business; and an authorized agent or agents in the same, 
upon whom process may be served. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from Superior Court. 

Action by W. Murray Carr against the Aftna Accident & Liability 
Company. From an order of the Superior Court (64 Pa. Super. Ct. 343), 
‘ reversing an order of the common pleas of Allegheny county, reversing 
order of county court of Allegheny county, making absolute a rule to 
strike off service of summons and vacate judgment, plaintiff appeals. Re- 
versed, and the judgment of the court of common pleas of Allegheny 
county reinstated and affirmed. 


Argued before Krown, C. J., and Stewart, Moschzisker, Frazer, Wall- 
ing, Simpson, and Fox, JJ. 


Ernest Frey and Arthur E. Young, both of Pittsburgh, for appellant. 
Wm. M. Hargest, Deputy Atty. Gen., and Francis Shunk Brown, Atty. 
Gen., for the Commonwealth. 


*Decision rendered, Jan. 4, 1919. 106 Atl. Rep. 107. 
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TOPICAL INDEX 


From January to June, 1919, inclusive. 


I. Control and Regulation in General. 


(2) Under claim to presumption of death after seven years’ absence evi- 
dence held insufficient to justify inference—presumption does not 
arise when absence may be reasonably explained or absence of 
diligent inquiry—burden of establishing presumption is upon per- 
son invoking it, must produce evidence to justify inference that 
death is probable reason. Butler v. Mutual L. I. Co. of N. 
(N. Y. 

Before assumption of death at designated time is “justified, * proof should 

remove reasonable probability of being alive at time. Butler 
v. Mutual L. I. Co. of N. Y. (N. Y.) 

Broker, by statute made representative of insured, ‘also representative 
of insurer, subject to regulating power of state. La Tourette 
v. McMaster. (U. 8.) eecccccece 

Statute limiting broker’s license to residents of state, etc., held not to 
discriminate unconstitutionality. La Tourette v. McMaster (U. 8.) 

Statute regulating qualifications of insurance broker held not uncon- 
stitutional. La Tourette v. McMaster (U. S.).......seeeeeeees eee 

Presumption of death from seven years’ absence almost always a ques- 
tion for jury. Butler v. Mutual L. I. Co. of N. Y. (N. Y.) 

Federal court must accept state court’s aoe of statute of the 
state. La Tourette v. McMaster (U..S.) 

The state tax upon “every” insurance company or association applies 
to both stock and mutuals doing business within the state—‘re- 
turn premiums” must be confined to that portion of the premium 
which has been unearned and which insured has legal right to 
have returned. Northwestern Mut. Life Ins. Co. v. Roberts, State 
Treasurer—Massachusetts Mut. Life Ins. a Vv, en State 
Treasurer (Cal.) .. ccc ccccccrrescceccs 

Company not prohibited from depositing ‘proceeds of capital “stock in 
banks or assigning notes given for stock. Central Bank of W. 
Lebanon v. Martin (Ind.) 

Under Insurance Law requiring policy to be filed with insurance super- 
intendent before any policy in such form be issued, riders must 
be filed, since the word “policy” means entire contract and in- 
cludes riders. Fact that, in issuing accident policy, sudden 
emergencies necessitating riders may arise, does not warrant 
failure to submit and file copy of rider with superintendent of 
insurance, since he has authority immediately to consent to pro- 
os bers Hopkins v. Connecticut General Life Ins. Co. 
(N 
Administrative board may exercise only discretionary powers given by 

statute: these being complied with, it has no discretion. Grand 
Lodge A. O. U. W. of Iowa v. Insurance Board of Neb. (Neb.).. 

(16) Continued existence in state of policies of foreign company after license 
had expired did not constitute doing business. Tucker v. Colum- 
bian Nat. L. I. Co. (Mass.).. 

(20) Power given Superintendent of Insurance by statute to revoke licenses 
of foreign companies is judicial; cannot revoke such license 
unless unsound financially nor upon ground of refusal to pay 
special claims until adjudicated. State ex rel. U. S. Fidelity & 
Guar. Co. WV. Barty (CUBGYs fin Fiik sc chGilcc coe Ride o Vases litera 

(24) Policy not in conformity with nor insurers authorized by statute never- 
theless binds insurers and is enforceable. Austin v. Dixie Fire 
Ins. Co. (Mass.) 

(26) Company which has consented to statutory provisions as to location of 
actions, not thereby rendered liable under provisions which would 
conflict. Nowak v. Bankers’ Life Ins. Co. (Kan.)...... 


II. Insurance Companies. 
(A). STOCK COMPANIES. 


(33) In action on note given to company for capital stock, that note was 
traded to bank for certificate of deposit is not a defense. Central 
Bank of W. Lebanon v. Martin (Ind.)........ 

Statute authorizing organization of life companies requires money ob- 
tained from stock subscriptions to be held as capital and its use 
to pay expenses of corporators in promotion is unauthorized— 
publication of copy of charter of proposed life insurance cor- 
poration not being required to show that money paid in on sub- 
subscriptions to stock may be used to pay promotion expenses, 
subscriber is not bound by notice of fact in such publication, 
Lang v. Blocki et al, (Ill) 

Company securing money under and by means of ultra vires act or con- 
tract not jusitfied in appropriating it and refusing to pay it back. 
Trammell v. San Antonio Life Ins, Co. (Tex.) 
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Statutory receiver of Illinois company is, under laws of state, invested 
with title to all assets of the company, wherever situated. Hop- 
kins v. Lancaster, State Treasurer, et al. (N. D.) 

Sum on deposit with state treasurer in trust for policy. holders, having 
been administered by receiver of insolvent company and having 
as a result of care increased greatly at expense of general assets 
of company, policy holders should contribute their fair proportion 
of expenses. Where no accurate bookkeeping allotment of liquida- 
tion expenses in proportion to such funds in hands of receiver on 
date when order took effect, is proper. McDonald, Ins. Com’r, v. 
48tna Indemnity Co. (Conn.) .. 

Under statute, injunction at inception of insolvency proceedings against 
company bound to corporate property, including money there- 
after received by agent, who did not then know of injunction, and 
he acquired no right thereto superior to that of other creditors. 
O'Neil, State Ins, Com’r, v. Burnett (Penn.).........ccceeeesees 


On dissolution of company, proceeds of mortgages collected by agent 
vested in insurance commissioner, and agent’s right as his claim 
of set-off was to share with other creditors, and any arrange- 
ment between himself and company’s officers authorizing him to 
set off his general agency account against such proceeds is an- 
nulled by insolvency and injunction. O’Neil, State Ins. Com’r, 
v. Rurnett. (Pa.) ° ee 


MUTUAL COMPANIES. 


Where association is incorporated in California with same name as as- 
sociation previously organized under laws of South Dakota, 
which by amendment changed its name to that thereafter 
adopted by the California association, held in view of instructions 
of secretary of both corporations to members, that two associa- 
tions are same, with same officers, members, contracts, etc., 
without necessity of changing certificate of membership, and that 
two organizations represent one and the same equity. Flinn v. 
Western Mut. Life Ass’n. (Ia.) 

Acceptance by company of application makes insured member of com- 
pany Greenlaw v. Aroostock County Patrons’ Mut. Fire Ins. 
Co. (Me.) 

Every person who takes insurance in mutual company is both insurer 
and insured, in view of statutes making insured persons members 
and he proportionately contributes in first instance by accessible 
premium note provided for by section 36 to assets of company 
out of which he is entitled to indemnification. Greenlaw v. 
Aroostock County Patrons’ Mut. Fire Ins. Co. (Me.) 

Mutual company being forbidden to discriminate between policy holders, 
any agreement which would result in payment of larger propor- 
tionate dividends to one, made by reforming policy to incorporate 
extrinsic instrument, would be illegal and void. Graham v. 
Mutual Life Ins. Co. of New York (N. C.)......... 


association, conducted on mutual assessment plan, by its re- 
organization into legal reserve, held to breach contract with 
member who became such prior to change, in respect of impair- 
ment of fund created for protection of certificate, and member 
was entitled to recover sum theretofore paid by him with in- 
terest. Merchants’ Life Ing. Co. v. Lathrop. (Tex.) 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


Contract between company and agent will be construed most strongly 
against company. - Yowell v. Union Central Life Ins. Co. (Tenn.). 


Insurance brokers who issued fire policy in company held to be its 
agents. Coe v. Lancashire Fire Ins. Co. Limited (N. Y.) 
Declarations of agent are inadmissible to show he is general agent. 

Arndt v. Jefferson Standard Life Ins. Co. (N. C.) 


Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins. Co, v. High- 
tower (Ga.) 


Agency contract construed as requiring 30 days’ notice of cancellation 
only when without cause, and to give — to cancel at once for 
cause. In re Mason Co (Conn.) 

Where demand for payment of premiums — was made by companies, 
agency of firm of insurance brokers to collect premiums was 
terminated. Ide v. Aitna Ins. Co, et al.—Same v. North British 
& Mercantile Ins Co. et al. (Mass.).......ceceveveseceecerecees 

Where agent contracted to act exclusively for and devote entire time 
to company, termination of contract was justified when agent 
entered employment of rival company. Locher v. N. Y. Life 
Ins. Co (Mo.)..... ‘ sere dedeeverressevewenverecorrs 
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Agency contract—Title in premiums, except agent’s commission is in 
insurer, though clause providing for agent’s each month on the 
20th, reporting business on the 15th, and within 60 days there- 
after remitting all premiums thereby shown due company, pro- 
vides all credits extended for payments of premiums shall be at 
sole risk of agent. In re Mason Co. (Conn.) 

Where Russian company was represented by German partnership which 
engaged local agents in U. S., held that local agents not fully 
agreeing to agency contract submitted by company after relations 
with Germany were forbidden, were not bound under the statute 
to deposit commissions, previously paid to German partnership, to 
credit of compapy and which agents might be conditionally 
nie to. Salamandra Ins. Co. v. N. Y. Life Ins. & 

(U. 8.) 


Evidence held to show that false answers and information induced 
issuance of policy,—where agent had knowledge of false represen- 
tations, insurer relied thereon in issuing, and sustained damages 
in consequence, cause of action against agent is complete. St. Paul 
F. & M. I. Co. v. Laubenstein (Wis.) 

Where general agents of company appoint certain persons as local 
agents and take from them a bond conditioned that they will ac- 
count for and pay over moneys coming into their hands by reason 
of such appointment, held that such general agents are proper 
parties to sue on bond in case of breach thereof. Peery v. 
Merrill et al. (Okla.) 

Held in action on bond to recover commissions advanced on policies 
for which agent had taken premium notes and which notes, 
though due, were unpaid, that such action was not prematurely 
brought when commenced within two years from maturity of un- 
paid notes and from termination of agency—the preposition “for” 
as used in agreement to make good commissions advanced, etc., 
being used in connection with time, means ‘“during’’ period of 
two years after termination of agency. Liverpool & London & G. 
I. Co. Ltd. v. Parker et al. (Okla.) 


In construing contract between company and agent, relation of parties, 
object to be accomplished and general circumsfances of execu- 
tion are to be considered in determining whether agent is en- 
titled to commissions after termination.—held that parties meant 
to confine commissions under former contracts to continuance 


of present contract. Yowell v. Union Central Life Ins. Co. 
(Tenn. ) 


Where not shown when company first received notice of cancellation, 


continued payment of commissions by general agent to subagent 
does not show practical construction that subagent is entitled 
to same. Yowell v. Union Central Life Ins. Co. (Tenn.)........ 

Plaintiff held not procuring cause where policy was alleged procured 
by joint efforts of plaintiff and officer of defendant insurer. 
Wiehita B. Te I. Co: Ve Davie, CRG). vccdecccccvccccccesctccsevs 

When cancelled pursuant to policy provisions, broker cannot collect 
commission on unearned premium. J. A. Eckert & Co. v. Pathe 
Freres. (N. Y.) 

Where broker procured and placed ‘contractor’s bond with surety 
company under agreement to be paid a commission “on original 
premium and all renewal premiums * * * as long as bond 
remains in force,” surety company could not deprive broker of 
right to commission on renewals by voluntarily relievng con- 
tractors from payment of further premiums. Contract whereby 
broker was employed to procure suretyship contract and was not 
merged in broker’s subsequent contract of agency, whereby he 
became regular agent of company. Porterfield v. American Surety 
Co of New York (Mo.) 

Unless expressly stipulated or clearly gathered from “contract, agent 
not entitled to commission on renewals after expiration of 
agency—contract held not to entitle agent to commissions under 
such circumstances. Locher v. N. Y. Life Ins. Co. (Mo.)........ 


Authority of agents of life company, so far as public with whom they 
deal ig concerned is controlled, not so much by the terms of their 
employment or by terms of policies which they procure, as by 
the things which the principal permits them to do, ete. Mc- 
Donald v. Equitable Life Assur. Soc. of the United States (Iowa). 

On facts stated, policy should be submitted to jury under proper in- 
structions. Citizens’ Ins Co. v. Adams, et al. (Okla.) edbeve 


Life agents are rarely, if ever, general in the sense that they execute 
and exercise general control or power with respect to particular 
and deliver policies, as in fire insurance, but they often have 
branch of business committed to their hands and to that extent 
at least are general agents. McDonald v. anne Life Assur. 
Soc. of the United States (Iowa).. 

Agent and resident assistant secretary of surety company held “a gen- 
eral local agent” having full power to execute building contrac- 
tor’s bond, containing provision for payment of laborers and ma- 
oo Guilford —. —_ Co. et al v. Johnson et al. 
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Soliciting agent for life company without authority to write policies, 
bind company or alter terms, is merely a special agent, different 
from fire agents. Continental Casualty Co. v. Hall (Miss.)...... 

Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins. Co. v. High- 
tower (Ga.) 

Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins. Co. v. High- 
tower (Ga.) 

On facts stated, policy should be submitted to jury under proper in- 
structions. Citizens’ Ins Co. v. Adams, et al. (Okla.)..., 

One soliciting for company or collecting premium is “agent” and is 
“the company” in certain transactions; his acts necessary or 
proper to fulfill agency involve his knowledge of facts is 
knowledge of company. Stilp v. N. Y. Life Ins. Co. (Wis.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


(96) Under statute one who solicits and obtains application from insured, 
though not authorized agent of company and has application 
signed by company’s general agent. is to be considered as agent 
of company. Kane et al. v. Detroit Life Ins. Co. (Mich.)...... 

(109). Agreement between insured and soliciting agent of fire companies, that 
latter will keep property of former insured up to a certain per 
cent of its value and renew same when necessary, will not avoid 
a policy procured by such agent wthout knowledge of insured. 
Bond v. National Fire Ins. Co, of Hartford, Conn, 
(CW. Va.) . 

112 Tender of premium after fire not ratification of agent’s act in writing 
policy contrary to instructions. Scottish Union & N. I. Co. v. 
Warren Gee Lumber Co. (Miss.) 


IV. Insurable Interest. 


(114) Insurance taken in good faith on property belonging to another is void, 
even though company had full knowledge of facts. Fireman's 
Fund Ins. Co. v. Cox (Okla.) 

(115) Lessee having paid rent for time in possession has insurable interest 
although having signed no agreement to pay rent or insure build- 
ings. Griffin et al. v. W. L. Pfeffer Lumber Co. (Ill.).......... 

Tenant farming land under agreement with owner had insurable in- 
terest. St. Paul Fire & Marine Ins Co. v. Pipkin (Tex.) 

Evidence held to sustain allegations of fraud and false swearing as 
to ownership of property and amount paid on loss ordered re- 
turned to company. In re Henry J. Morgan v. Hanover F. I. 
CR. TT, Bide csccseccccccccccnsnsen ccd 0eneves caavtdense sheges'ses 

(119) Parties to insurance contract may define loss to be covered, provided 
contract is made in good faith, and not merely to cover wager. 
ree Development Co. et al. v. Title Guarantee & Trust Co. 
(N ») 

(121) Policy issued upon property previously sold and delivered to another, 
policy and assignment thereof is void. Fireman’s Fund Ins. 
OB. FV. Com COIR.) oc ccccccccsccusescsecccccascceccereeessseeeses 

“Assigns” being included among beneficiaries, contract construed as 
ee. Nat’l Life Ins. Co. of Vt. v. Beck & Gregg Hdwre. 
‘o. (Ga.) 

Machinery attached to, and boilers, foundations, etc., inside of buildings 
ere part thereof. Scottish Union & N. I. Co. v. Warren Gee 
Lumber Co. 

In view of statute, insurer contesting value placed on property, evi- 
dence that, when its soliciting agent went to plaintiff's house 
and examined it, and stated to her that it would cost $3,000 to 
build, was competent under res gestae exception to hearsay rule. 
Queen et al. v. Dixie Fire Ins. Co. (N. C.) 

Policy issued to one who has only life estate in property insured is- 
inoperative where loss occurred after death of assured. Garnett 
v. Royal Ins. Co. (Ga.) 


Vv. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


(126) Policy provisions as to right of insurer’s agent to bind insurer by agree- 
ment to renew was governed by laws of Oklahoma where prop- 
erty in that state was insured by state standard policy. Gal- 
lagher v. Liverpool & London & Globe Ins. Co. (Tex.)........++ 

(128) Oral agreement to insure against liability will be presumed to contem- 
plate usual terms in company’s policies. Maryland Cas. Co. v. 
Industrial Acc. Comm. of Cal, (Cal) 

(129) Mere local soliciting agent without power to bind company in relation 
to terms of contract. Graham v. Mutual Life Ins. Co. of New 
ZOOM CE. - VS). ccccevcccvcsccceccencscvcsvcvcesnceoevessseceueses 
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Where policy provided that only certain named officers had power in 
behalf of insurer to make or modify any contract of insurance, 
promise of general agent in consideration of application of in- 
surance to lend insured money was not binding on company. 
Gause v. Security Life Ins. Co. of America, (Tex.)....... 

Generai agent for several companies owes duty to applicant, who makes 
no selection, of securing adequate insurance in company that 
will carry. Shippers’ Compress Co. v. Northern Assur. Co. (Tex.) 

Issuance of policy differing in terms and rate from one applied for 
constitutes rejection of application and counter offer by com- 
pany, requiring acceptance before valid contract is made. 
aac v. Equitable Life Assur. Soc. of the United States 
(Idaho ee cercccceccccece 

To constitute contract minds of * parties must meet; to’ be valid must 
have been consummated before fire. Scottish Union & N. I. Co. 
v. Warren Gee Lumber Co. ( Migs.) ....cccccccccccccceccccccccsese 

Unless application provides, not necessary that policy be issued before 
protection is effective—insurance commences at date when con- 
tract is consummated by acquiescence—contract consists of two 
prerequisites, application and acceptance. Hallauer v. Fire Ass’n 
of Phila. (W. Va.) 

Where proposal comes from insurer, it must be notified of acceptance of 
offer by insured. Pennsylvania F. I. Co. v. Sorrells. (Ga.) 
Statute providing insurance policies shall contain entire contract is 
binding on insured as well as insurer. Gause v. Security Life 

Ins. Co, of America (Tex.) 

Where there was verbal agreement for renewal of policy and subsequent 
independent policy issued in lieu. it became sole contract, 
superseding verbal agreement. Wright v. Gt. Eastern Gas. Co. 
(Mo.) 

been policy is to be regarded as final contract between parties, 

d fact of its acceptance is to supersede all preliminary agree- 
seal \ gemesgnal v. Aroostock County Patron’s Mut. Fire Ins. 
Co, (Me. 


Where application provided that when company’s binding receipt was 
given by its agent for advance premium, its liability should be 
as stated therein, such receipt, when given, though applicant 
died after issuance of policy, but before its receipt must be con- 
strued to bind company from date of receipt—although receipt 
did not expressly state insurance commenced at its date issuance 
of policy by company. antedated to conform to date of application 
was practical construction of receipt to effect that present insur- 
ance was ee intended. Albers v. Security Mut. Life Ins. 
Co. (8. 

Where insured applied to general agent for several companies, and 
where not advised which had been selected, agent authorized to 
substitute binder in one company for one in another. Shippers’ 
Compress Co. v. Northern Assur. Co. (Tex.) 

Cover note, duly countersigned, memorial of prior oral contract, 

a contract of present insurance. Jones v. Internat. Ind. Co. (Cal.). 

Where insurance is to be effective before application formally accepted, 
frequently “binding slip” given, a limited acceptance of ap- 
plication by authorized agent, protecting applicant until company 
acts upon application and if risk declined, binding effect ceases 
eo instante. Hallauer v. Fire Ass’n of Phila. (W. Va.)........ 

“Binder” is document given assured, binding company should loss occur 
while policy is: being prepared. Brown v. North River Ins. Co 
(La.) 

Binder, recalled and canceled before delivery to assured or accepted is 
not binding. Brown v. North River Ins. Co. (La.) 


Contention of insured that terms were modified by form filled out by 

Approval of policy by commissioner does not render it immune from 
insurer’s -local agent precluded ar statute. Graham v. Mutual 
Life Ins, Co. of New York (N. C.) 
collateral attack or question as to compliance’ with “statute. 
Williams v. Travelers I. Co. (Wis.) 

Where clause in policy was not in bold faced type as required by sta- 
tute, considered as not there. Williams v. Travelers I. Co. (Wis.) 

Where specified, countersigning by agent is necessary and essential to 
validity—attached pasters bearing signature of agent do not 
countersign policy. Royal Ex. As. of London v. Almon (Ala.).. 

Insurance law requiring clause of accident policy which reduces any 
indemnity under special circumstances to be printed in bold- 
faced type, does not require rider avoiding any liability for acts 
of belligerents in war to be so printed. Hopkins v. Connecticut 
General Life Ins. Co. (N. Y.) 

Not necessary that certificate of loan by insurer be attached or indorsed 
on policy. Deacon v. Fidelity Mut. Life Ins. Co. (Ia.) 

Application is not part of the contract unless copy is attached to or 
accompanies policy—representations in unattached application are 
not covenants or warranties, but when false or fraudulently made 
may be set up in avoidance of policy if insurance was frauduently 
procured thereby—where agent inserted false answers to material 
questions, knowledge of fraud is not imputed to the insured— 
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where application is attached and becomes part of contract, ap- 
plicant held to have knowledge of statements—mere constructive 
knowledge by applicant of false answers inserted by agent does 
not of itself void policy if there was no fraudulent intent of 
applicant. Wilkins v. National L. & A. I. Co. (Ga.)..........45. 

Company requiring monthly premium was not engaged in business upon 
“annual premium plan” within meaning of statute and was not 
exempt from requirement that policy contain all the terms of the 
contract, etc. N. Amer. Acc. Ins. Co. v. Hodge. (Tex ) 

Actual delivery not essential before contract becomes effective. Scot- 
tish Union & N, I. Co. (Miss.) owe 

Stipulations and conditions in applications for policies shall not take 
effect or be binding upon company unless delivered to insured 
while in good health are valid. Ebner v. Ohio State Life Ins. 
Co. (Ind.) 

Contract becomes consumated upon issuance of policy, even though still 
in hands of agent and unknown to applicant. Williams v. Atlas 
Assur. Co.. Limited, of London, England. (Ga.) 

Where neither application nor policy made delivery by agent of insurer 
condition precedent to liability and receipt for premfum, which 
declared no obligation was incurred until policy had been de- 
livered was not given to applicant, contract of insurance did not 
require delivery of policy as a condition to liability—when ap- 
plication has been made and accepted by insurer and assured 
has done all required to entitle him to receive policy, contract 
is complete and if assured dies before actual delivery, there can 
be no recovery. American Nat. Ins. Co. v. Blysard. (Tex.).... 

By accepting and retaining policy without objection, insured becomes 
bound by terms and beneficiary cannot claim insured did not read 
provisions. Kahn v. Royal Indemn. Co. (Cal.) 

Possession of policy by broker is as effectual as possession by insured to 
render him bound by false statements in attached application. 
ee eee, eR, TO, CR Dc vc. oba-0.cpn. neds 9 0as0,6.00ebs bees 

Policy erroneously issued in lieu of binder, where rejected when tendered 
and where it had not been applied for, is void ab initio. Can- 
not be ratified by implication, does not bind company and lia- 
bility can be denied. Brown v. North River Ins. Co. (La.) 

Condition that policy shall be void if on date of delivery insured be 
not in sound health is reasonable and enforceable. Mutual Life 
Ins. Co. of Baltimore Vv. Willey (MG.)....cccccccccccccccscccccese 

Contract not complete without delivery to insured and delivery to bank 
was not such delivery unless agreed to or instructed. Wittliff 
v. Tucker (Tex.) 

To constitute contract. not essential that premiums be paid. Scottish 
Union & N. I. Co. v. Warren Gee Lumber Co. (Miss.) 

Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins Co. v. High- 
tower (Ga.) 

Provisions in policies written since March 25, 1909. which conflict with 
standard policy forms of Oklahoma will not be enforced. Pala- 
tine Ins. Co. of London, England, v. Commerce Trust Co, (Okla.). 

Under statute prohibiting discrimination between insurants, agree- 
ment of insurance company to lend money to one at low rate of 
interest if he would take out certain amount of insurance, not 
being mentioned in policy was void and policy holder could not 
in action on note given as premium set up defense that insurer 
refused to lend money. Gause v. Security Life Ins. Co. of Am- 
erica. (Tex.) 

Insurance law, stating standard provisions for accident 
requiring policies to contain those stated, does not prevent inser- 
tion of other and not conflicting clauses in accident policy. Where 
policy insuring against loss on vessel, was filed with insurance 
superintendent, but rider excepting liability for loss caused by 
acts of belligerents, was not filed, policy was not void, nor was 
there conflict between rider and that section which states 
standard clauses of accident policies. Hopkins v. Connecticut 
General Life Ins Co. (N. Y.) 

(139) Policy agreeing to indemnify insured against damages resulting because 
of violation of criminal statute is illegal and void. Messersmith 
v. American Fidelity Co. (N. Y ) 

(140) Under insurance law requiring copy of form to be filed with insurance 
superintendent before policy is issued, where entire policy is not 
filed, failure to file does not entitle insured to recover upon so 
much of contract as was filed. Hopkins v. Connecticut General 
Life Ins. Co. (N. . 

(141) Where at time of making application sufficient amount is paid to com- 
pany to cover first premium and policy'is issued, not as applied 
for, but on different plan and rate which policy acknowledges re- 
reipt of first premium as of date when paid and is offered to 
and accepted by applicant, company waives agreement in appli- 
cation that policy shall not take effect until. first premium has 
been paid during good health of applicant. Riordan v. Equitable 
Life Assur. Soc. of the United States (Idaho)........ccceeeeees 
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Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins Co. v. High- 
tower (Ga.) 

Company which by agent received premium and delivered receipt, pol- 
icy having been delivered with knowledge insured was sick is 
estopped to insist after death on stipulation as to taking effect 


of policy. Stilp v. N. Y. Life Ins. Co. (WiB.).......seeeeeeeees 1 


Payment of premium year after discovery that terms of policy had 
been fraudulently stated waived fraud and continued policy. 
Arndt v. Jefferson Standard Life Ins. Co. (N. C.) 

Receipt and retention of policy for nine years without reading It is 
negligence. Arndt v. Jefferson Standard Life Ins. Co. (N. C.). 

Where policy contained provision that it was not binding until first 
annual premium paid during good health of insured, by accepting 
premium with knowledge that insured was not in good health 
at the time, company waived provision—where company sub- 
sequently learning thereof did not promptly take steps to avoid, 
held to have affirmed policy—to avoid policy, company should 
have notified insured, stated reasons and tendered premium paid 
—provision was for benefit of company and could be waived by it 
—where requirement of prepayment of premium was waived, 
default of payment does not work forfeiture in absence of 
specific provision—having waived such payment, company cannot 
reclaim it and predicate defense thereon. Farmers’ Nat. L. 
Tam, CO WV. BOIS CERG) ion cccccccsecccvvtcccrsesduseesesteucvce 

Where presumption of death after seven years is based on uncontra- 
dicted evidence, incapable of conflicting inferences, question is 
of law. Butler v. Mutual L. I. Co. of N. Y. (N. Y.) 

Stipulation requiring agent’s countersignature may be waived—if in- 
surer receives premium and issues policy, such stipulation is 
waived—stipulation could not be waived by agent by act of 
delivery. Royal Ex. As. of London v. Almon (Ala) 

Where policy delivered within month of application, was read 
illiterate assured by agent, he could not repudiate three months 
later on ground that certain stipulations not included nor on 
ground that agent told him it could be returned any time, when 
written contract did not contain this agreement. Faith v. Home 
L. I. Co. of N. Y. (Mo.) 

Where valid present contract was made, and insurer extended credit, 
and unconditionally delivered cover note, payment of premium 
as condition precedent to liability was waived. Jones v. Internat. 
Tne... .COr.. COOL Dn o:0( 0:0.6.0:0.0.0.6:4,0.0:9.0. 6.0:00,0:0,0 0 0:6.0.6.0:06 5.0 0,0. 600. 0e dee Ghee 

Where insured accepted policy under false representations, policy plainly 
provided otherwise, agent urged her to read policy, which she did, 
and others read it to her, held she did not rely on repre- 
sentations—if insured paid several premiums after learning that 
policy was not as represented, alleged fraud was waived. Rice 
v. Metrop. Life Ins. Co (N. C.) 

Policy erroneously issued in lieu of binder, where rejected when tendered 
and where it had not been applied for, is void ab initio. Can- 
not be ratified by implication, does not bind company and lia- 
bility can be denied. Brown v. North River Ins. Co. (La.) : 


Policy erroneously issued in Heu of binder, where rejected when tendered 
and where it had not been applied for, is void ab initio. Can- 
not be ratified by implication, does not bind company and lia- 
bility can be denied. Brown v. North River Ins. Co. (La.)...... 


Mistake of local soliciting agent in relation to terms of policy which 
company did not authorize to ratify cannot be imputed to it as 
basis for reformation of policy to include extrinsic instrument 
drawn by agent—if policy did not embody terms contracted for, 
it was insured’s duty to return it at once and decline to accept 
it, and where she kept it for fifteen years without taking action, 
her supposed rights are barred by laches. Gra*am v. Mutual 
Life Ins. Co, of New York (N. C.) 86 ceeese 

Where clause incorporated in policy by mutual mistake, policy will be 
reformed. Royal Ins. Co, Limited, of Liverpool v. Stewart (Ind.). 


Where policy permits change in beneficiary, cash surrender value is ~ 


property which could be transferred prior to bankruptcy, right 
passes to trustee of bankrupt. Cohn v. Malone (U. 8.) 

Where assessment was not excepted from title policy because of in- 
sured’s promise to pay assessment and have it canceled, Insurer 
was entitled to reformation of policy to relieve it from obligation 
to pay assessment. Empire Development Co. et al. v. Title Guar- 
antee & Trust Co. (N. Y.) 

Where agent and insured both believe that policy delivered was writ- 
ten for a year, when in fact it contained a “‘builder’s risk clause” 
rider, which provided that policy covered building only while in 
process of erection, policy will be reformed to make it conform 
to contract which parties intended to make. Metzger v. Actna 
Ins. Co. (N, 

Failure to read policy and discover omissions" is ‘not ee to bar 
relief. Giammares v. Allemania Fire Ins. Co. (N. J.) . 


(15) 





Insurance Law Journal, Vol. 53. 


To recover under policy from which property was omitted by mistake 
or fraud, insured must set up facts to authorize reformation and 
seek recovery as if reformed. Northern Assur. Co. v. Lawrence. 
(Tex.) 

Where policy protecting employer under Compensation Law fails be- 
cause of mutual mistake to express intent of parties, it may by 
mutual consent be corrected, even after happening of accident 
covered thereby. in absence of estoppel, and if not done so as to 
defeat employer’s right to compensation. Employers’ Liability 
Assur. Corporation, Limited of London, England, v. Industrial 
Accident Commission of California et al.—Atna Life Ins. Co. v. 
Same—Ocean Accident & Guarantee Corporation, Limited, v. 
Same (Cal.) 

Agent’s promise to renew does not bind insurer to renew upon ex- 
piration in absence of showing agent authorized to bind by such 
agreement. Avtna I. Co. v. Richey (Tex.)........... 

If plaintiff had policy in mutual company and applied for “renewal, 
he was insured from time of acceptance of application, although 
renewal policy had not been delivered to him. Mere want of 
policy will not prevent recovering for loss after application was 
accepted and before renewal policy was delivered. Unless 
policy substantially conforms to application as accepted by com- 
pany, insured is not bound to take it. Greenlaw v. Aroostook 
County Patrons’ Mut. Fire Ins. Co, . 

Where insurer notifies insured by letter that policy has expired put has 
been renewed on certain terms and conditions specified, and in- 
sured fails to answer, comply, or notify of acceptance prior to 
loss, there is no eet contract. Pennsylvania Fire Ins. Co. 
v. Sorrells. (Ga.) 

Where provision denying agent “authority to waive conditions, condition 
not waived by failure of agent to call for premium within time 
limit as promised. Upton v. Travelers’ Insc. Co. (Cal.) 

Receipt of premium from agent after expiration of time for renewal, 
with knowledge of facts, waives condition for this renewal but 
not for future renewals. Upton v. Travelers’ Ins. Co. (Cal.) 


CONSTRUCTION AND OPERATION. 


Contracts of insurance are to be construed according to sense and 
meaning of terms and if they are clear and unambiguous are to 
to be taken and understood in their plain, popular and ordinary 
sense—stipulation even though prescribed by statute derives its 
force from consent of parties and should be construed as a 
contract rather than statutory provision, its origin, however, 
being kept in view. Ebner v. Ohio State Life Ins. Co. (Ind.).. 

Ambiguity in contract, whereby capable of two constructions, will be 
resolved against insurer. Finding v. Ocean Accident & Guar- 
antee Corporation, Limited (Colo.) 

Ambiguity in fire policy will be resolved in favor of insured. 

v. Commercial Union Assur. Co. (S. D.) 

Cortract must be enforced as the parties made it and understood “it, 
in absence of statutory provision preventing such construction. 
Hopkins v. Connecticut General Life Ins. Co. (N. Y.) 

Where wording of policy is open to construction, to be construed to 
sustain rather than forfeit Ame.rican Nat. I. Co. v. Rardin 
(Okla.) 

If perfectly plain and unambiguous, contract to be construed as written. 
Continental Cas. Co. v. Hall (Mise 

In construing policy, court cannot make new contract 
Exp. & Imp. Co. v. Firemen’s Fund Ins. Co. (N. Y.) 

Contract construed against insurer. Headley v. Attna Ins. Co. 

Ambiguity or uncertainty in terms will be construed favorably to in- 
sured. Grant Lumber Co. v. North River Insurance Co. of New 
York (U. 8&8.) 

Where terms are capable of two meanings or true meaning is doubt- 
ful construction to protect insured favored and not construction 
to avoid policy. Bone v. Detroit Nat. Fire Ins. Co. (Pa.)...... 

Liability limitation in case of death from overturning automobile un- 
less caused by train, etc., to be construed strictly against insurer. 
Ward v. Interstate Business M. A. (lIowa.) 

Since contract is expressed in language selected by insurer all doubts 
as to meaning should be resolved in favor of insured. Underwood 
v. Jefferson Standard Life Ins. Co. (N. C.) 

Where surety bond open to two constructions, one most favorabie to 
claimants will be adopted. Western Ind. Co. v. Murray. (Tex.) 

Policy provisions must be construed as favorably to the insured mort- 
gagee as possible. Trust Co. of St. Louis County v. Phenix Ins. 
Co. of Hartford, Conn. Same v. German American Ins. Co. of 
New York. (Mo.) .. 

Contract to be strictly construed against insurer, favorably to Insured. 
Sutton v. N. Amer. Acc. Ins. Co. (Mo.) 

If doubt arises in respect to application, exceptions to, or limitations to 
liability, the construction most favorable to insured should be 
adopted. Clarke v. New Amsterdam Casualty Co (Calif.) 

Provision for shortening period of limitation, being one for benefit of 
insurer, may be waived, and will be strictly construed against 
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insurer. Simmons et al. v. Western Indemnity Co. (Tex.) 

In construing a contract, presumptions favor insured because insurer 
draws contract. Standard Accident Ins. Co. v. Smith. (Ky.).. 

Terms of exception in policy favoring insurer are to be construed most 
strongly against insurer. Robinson v. Hawkey Commercial Men’s 
MMPR CEE) vive desiciive coecce casino evescocsccce O30 

Where loan contract and pledge were consummated ‘to be performed in 
New York State. contract not becoming binding until accepted 
by insurance company in such state, wherein repayment of loan 
was also to be made, it was a New York contract. Liebing v. 
Mutual Life Ins. Co. of New York 

Where insurance applied for. policy delivered. premium paid, 
contract provided it should be deemed made and payable, in 
Colorado, contract was Colorado contract and not affectéd by 
statute. Lewis v. N. Y. Life Ins. Co. (MO.) ......ceceeeeee eens 390 

No inconsistency between provisions for insurance against “perils of 
sea” and rider covering goods from time of leaving initial point 
of shipment, but qualify each othet and are to be construed as 
most equitable to both parties—effect to be given all parts of 
policy both written and printed. Brazilian Exp. & Imp. Co. v. 
Firemen’s Fund Ins. Co. (N. Y.) 363 

Rider modifying clause as to disability from sickness" ‘for ‘less ‘than 
15 days has no effect on health insurance clause. Continental 
Cas. Co. v. Hall (Miss.) 

Marginal clause, limiting policy to certain waters, will prevail unless 
there are facts which estop from reliance thereon. Reynolds v. 
Pacific Marine Ins. Co, (Wash. 

Peper containing illustrations of how insurance options ‘would eventuate, 
not attached to policy, not referred to therein and not seen or 
ratified by any officer of insurer, but drawn up merely by its 
local soliciting agent, was not part of insurance contract. 
Graham v. Mutual Life Ins. Co. of New York (N. C.).......... 27 

Application is not part of the contract unless copy is attached to or 
accompanies polfty—representations in unattached application are 
not covenants or warranties, but when false or fraudulently made 
may be set up in avoidance of policy if insurance was frauduently 
procured thereby—where agent inserted false answers to material 
questions, knowledge of fraud is not imputed to the insured— 
where application is attached and becomes part of contract, ap- 
plicant held to have knowledge of statements—mere constructive 
knowledge by applicant of false answers inserted by agent does 
not of itself void policy if there was no fraudulent intent of 
applicant. Wilkins v. National L. & A. I. Co. (Ga.) 
application attached to policy and part of contract was not 
signed held immaterial as to nonliability because statements ex 
pressly — warranties were untrue. Kahn v. Royal Indemn 
Co. (Ca 

Loss payable clause recognizing mortgagee’s rights “automatically con- 
trols conflicting provisions under statute. Scottish piriee &. N. I. 
Co. v. Warren Gee Lumber Co. (Miss.) 

By-laws of mutual company may be made part of contract. * ‘When by- 
laws and policy conflict if contract is within power of company 
it prevails over by-laws. State statutes, by-laws and membership 
contract, define rights and liabilities of insured as member, but 
rights and liabilities as insured are defined by policy only. 
Greenlaw v. Aroostock County Patrons’ Mut. Fire Ins. Co. (Me.). 

Statutory provisions as to defects in notice, etc, control conflicting 
provisions of policy. Reeves v. Nat’l F. I. Co. of Htfd. (S. D.) 

Words “injury,” ‘‘damage,” ‘‘loss.” in accident policy filed under 
statute known as auto bus or jitney act, include damages to 
personal property such as damage to automobile. Gillard v. 
Manufacturers’ Casualty Ins. Co. (N. J.) ...-. 

Boiler house connected with bath house by water ‘pipes was not a 
“fixture.’ Martin v. Commercial Union Assur. Co. (S. D.). 

On facts as stated, machine operated by gasoline engine held to “be 
“gasoline and steam power machine” within exclusion clause. 
West v. Springfield F. & M. I. Co. .. 

Policies describing stock do not include clothing ‘of ‘tailor’s customers 
in his care. Northern Assur. Co. v. Lawrence. (Tex.) 

(165) Space clause held to aid description of location of insured property— 
property destroyed while on loading platform held not eliminated 
by space clause. Tabor Lumber Co. v. Liverpool & L. & G. Ins. 
Co. (Ta.) 

(171) Where policy provided that liability “of “company should ‘ee, limited to 
$3,000, regardless of amount of and number of policies cover- 
ing same subject-matter, policy covering farming tools and second 
policy covering buildings, relate to different subject-matters and 
were not subject to limitation. Greenlaw v. Aroostook a 
Patrons’ Mut. Fire Ins. Co. (Maine) ... whee 

(175) Notwithstanding policy provision that premiums should. be ‘payable “an- 
nually in advance on the 12th day of September, date from 
which period covered by premium payments is computed Is date 
when policy went into effect. Notwithstanding that agent’s re- 
ceipt recited that applicant should be insured from date of com- 
pany’s approval of application, date when policy goes into effect 
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is, as to insured’s being insured from that day for a certain pe- 
riod, day when polciy is issued and of which it bears date. Lyke v. 
First Nat. Life & Accident Ins. Co. (S. Dak.) 

(177) Where policy not in effect during period for which premiums not paid, 
no recovery possible for injury in that period, premiums being 
paid by employer from wages due for that month, none being 
due that month. Atkinson v. Travelers I. Co. of Hartford (Ala.). 

Beneficiary can recover on accident policy for injury occurring during 
period for which premium was paid, though death took place 
after such period. Simmons et al. v. Western Indemnity Co 


(Tex. 

Policy providing for payment of annual ‘premium and for forfeiture for 
nonpayment, is not a contract in force for single year, but con- 
tract for entire life of insured, subject to forfeiture by failure to 
pay annual premium when due. Lyke v. First Nat. Life & Ac- 
cident Ins. Co. (S. Dak.) 

Existence of unexercised option to extend policy beyond period specified 
therein does not extend to cover loss between expiration of pol- 
icy and termination of option; statutory extension of option does 
not extend insurance. Upton v. Travelers’ Ins Co. (Cal.) 

(179) Fire po.icy covering different classes of property, separately valued, 
containing condition of warranty relating to one class only, and 
not affecting the risk as to another, is a divisible contract and 
not avoided in its entirety because of breach of such condition 
or ew. Bond. v. National Fire Ins. Co. of Hartford, Conn, 
CW. Va.) coevee CReeeesesntyesceseensese 

Policy with premium rate. per “hundred, with ‘specific amounts of insur- 
ance on building and piano, is divisible and breach of uncondi+ 
tional ownership of piano did not defeat recovery on building. 
Spradley v. George Home Ins. Co. (8S. C.) .. 

(179%) Deposit of ‘paid-up policy” as security held to be “pledge” to which 
title remained in pledgor with right in pledgee to sell but not 
confiscate—if under agreement for forfeiture or payment of 
excess insurance in case of default is a “pledge” and cannot be 
canceled except by foreclosure—company” loaning on security of 
own paid up policies is in same position as other lenders and 
cannot cancel or avoid except by acquisition of title by usual 
proceedings necessary in case of other lenders. Travelers Ins. 
Co, v. Lanzenby (Ala.) ..... 

Assuming that agreement of company to make a loan to “be secured by 
certain real estate and insurance taken out could be deemed 
legal and inducing cause of contract of insurance, it would not 
be equitable to require insurance company to make loan at some 
time subsequent to period for which premium had been paid by 
note and at time when insured was delinquent as to payment of 
such note. Gause v. Security Life Ins. Co. of America. (Tex.) 

Where nine annual premiums were duly and full paid, loan vatue 
next opposite figure “9” in portion of policy stating the loan 
values was the loan value at such time. Underwood v. Jeffer- 
eon Standard Life Ins. Co. (N. C) ..... 


VI. Premiums, Dues and Assessments. 


(181) Where clause provided for cessation of payments upon disability, pay- 
ment of premium subsequent to disablement does not operate as 
waiver.—where notice of total disability is required but no time 
limit is specified, failure does deprive of benefits in absence of 
express provision making notice a condition precedent to the 
right to claim. Amer. Nat. I. Co. v. Rardin (Okla.) 

Condition, avoiding liability if property was mortgaged, if 
ercised by insurer to declare policy void, no premiums accru- 
ing after mortgage could be collected—condition could be waived 
by insurer and premium then recovered. Continental Ins. Co. 
v. Burks. (Mo.) . cevesecveesese 

(186) Where agent was entitled to retain 60 per cent of first premium and as- 
assured had paid sum sufficient to pay amount which insurer was 
entitled to receive, held that as agent was authorized to make any 
arrangement with assured he desired and assured would have 
paid amount remaining due, finding that insured who died be- 
fore delivery. had paid premium, was warranted. American Nat. 
Ins. Co. v. Blysard (Tex.) ...... eovcecs ceeccercecosenes 

Beneficiary not estopped from showing true facts that deceased mem- 
ber had accepted erroneously dated receipts showing payments 
of assessments which, if true, would place him in default. Sov- 
ereign Camp W. of the W. v. Wallace. (Ala.) oe 

That deceased accepted annual receipts erroneonsly showing pay- 
ments which if true would place him in default, did not estop 
beneficiary from showing true facts. prea Camp W. of W. 
v. Wallace. (Ala.) eecccccces 

Where mere giving of note for premium due’ will not work payment, 
insurer may treat note as equivalent to cash and s0 waltve in- 
sured’s right to deny that note worked actual aa _— 
land v. Iowa Life Ins. Co. (Ia.) ..... sous 

(187) Where premium note and policy each referred ‘to “other, ‘construed as 


one paper. Continental Ins. Co.. v. Burks. (Mo.)......+.+.-381 
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(188) Where policies were received for examination only, and notes were ex- 
ecuted conditional upon acceptance, policies not effective and 
notes not obligations until acceptance or retention creating in- 
ference thereof—failure to return policies validated notes—notes 
held not void for lack of consideration. Norwood v. Stinnett. 
(Ala.) 

Whether notes given for premiums were conditional upon tInsured’s 
desire to retain policies held question of fact. Norwood v. Stin- 
nett. (Ala.) 

Where sole question was payment of premiums, verdict held prop- 
erly directed where only reasonable inference was of no payment. 
U. 8. Casualty Co. v. Consol. Auto Co. (S. ) 

“Acquiescence” in suspension for non-payment of due assessment 
such consent or absence of objection as to induce belief that de- 
fault would excuse subsequent failure to advite of assessments. 
State ex rel Bankers’ Life Co. v. Reynolds, Judge et al. (Mo.).. 

Where holder of life policy, wrongfully revoked by insurer, elects to 
treat contract as rescinded and recover for breach, he may re- 
cover full amount of premiums paid, with interest, without de- 
duction for protection afforded when policy was in or 
kill v. Pittsburgh Life & Trust Co. (Pa.). 

Suit cannot be brought to recover premiums and interest on ajscovery 
of fraud in issuance of policy unless the tort is waived and con- 
tract treated as rescinded because of fraud—if such policy is not 
repudiated until three years after discovery, insured is a 
of laches. Arndt v Jefferson Standard Life Ins. Co. (N. C.). 

In action for premiums policy may properly be admitted in evidence. 
Citizens’ Ins. Co. v. Adams, et al. (Okla.) 

Iowa association, conducted on mutual assessment plan, by its re- 
organization into legai reserve, held to breach contract with 
member who became such prior to change, in respect of impair- 
ment of fund created for protection of certificate, and member 
was entitled to recover sum theretofore paid by him with in- 
terest. Merchants’ Life Ins. Co. v. Lathrop. (Tex.) 


Assignment and Other Transfer of Policy. 


“Assigns’’ being included among beneficiaries, contract construed as 
assignable. Nat’l Life Ins Co. of Vt. v. Beck & Gregg Hdwre. 
Co. (Ga.) 

Where policy requires change of beneficiary to be made in writing and 
under other specified conditions, held it cannot be assigned ver- 
bally—when left at bank as security is a pledge, not change of 
beneficiary nor assignment. City Nat. Bank of Lawton v. Lewis 
(Okla.) 

Assignment of “all my right, etc.” included right to maintain policy 
by payments and to demand renewal. Nat’l Life Ins. Co. of 
Vt. v. Beck & Gregg Hdwre Co. (Ga) 

Where policy requires change of beneficiary to be made in writing and 
under other specified conditions, held it cannot be assigned ver- 
bally—when left at bank as security is a pledge, not change of 
— nor assignment. City Nat. Bank of Lawton v. Lewis 
(Okla.) 

Where company refused to grant extension of policy upon demand of 
of assignee and payment of premiums, specific performance at in- 
stance of assignee was remedy. Nat’l Life Ins. Co. of Vt. v. 
Beck & Gregg Hdwre Co. (Ga.) 

When assigned as collateral security, duty to keep collateral in force 
by payment of premiums is on insured, in absence of contrary 
agreement. Stratton v. Bankers Life Co. of Des Moines, Ia. 
(Neb.) 

Where assignee of beneficiary have been obliged to pay premiums to 
maintain their security, they are entitled to refund of their ex- 
penditures in addition to debt. McNeil v. Cobb. (N. Y.) 


Cancellation, Surrender, Abandonment, or Rescission of Policy. 


No particular form of notice required, but insured must have actual 
knowledge of intention to cancel, or such intention must be so 
expressed as to give notice to ordinary man in exercise of ordi- 
nary care—insurer’s draft indorsed by insured and its receipt 
signed by insured, though both stating that policy was to be can- 
celled, not equivalent to notice of cancellation. Grant Lumber 
Co. v. North River Insurance Co. of New York (U. 8.). 

Accepting and indorsing insurer’s draft in settlement of loss and sign- 
ing its receipt without reading them binds by their contents only 
as draft or receipt and not by stipulation as to extraneous mat- 
ter. Grant Lumber Co. v. North River Insurance Co. of New 
York .(U. 8S. 

Notice of cancellation of N. Y. standard form must be given by insurer 
to assured—if given to broker other than agent of assured, is 
not notice, particularly if he be unknown to assured. Brown v. 
North River Ins. Co, (L ® 
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(230). Insurer required to return or tender;unearned premium in order to ef- 
fect cancellation upon five days notice. Grant Lumber Co. v. 
North River Insurance Co. of New York. (U. S.). 

Where policy contained cancellation clause, broker " charged with 
knowledge that whole premium might not be earned. J. A. Eck- 
ert & Co. v. Pathe Freres. (N. Y.) .. ° 

Tender of unearned premiums unnecessary as prerequisite of cancel- 
lation. Austin F’ Ins. Co. v. Polemanakos. (Tex.) 

That loss occurred after death of insured employer and before indorse- 
ment of consent to transfer to successor does not constitute “‘can- 
cellation”’ within statute. Kolb v. Brummer. (N. Y.) 

Holder of life policy wrongfully revoked by insurer may elect to en- 
force contract, or treat it as rescinded and recover for breach. 
Gaskill v. Pittsburgh Life & Trust Co. (Pa.)...... 

Contract presumed made with knowledge of statutes “and broker's 
knowledge therefore presumed of statutory right to cancel. 

A. Eckert & Co. v. Pathe Freres. (N. Y.) 

Rights of married woman, beneficiary, in policy having cash surrender 
value are subject to right of insured to surrender it under stat- 
ute. In re Simmons. (U. 8.) ° 

Policy for benefit of third person cannot be surrendered Without con- 
sent of beneficiary. In re Simmons & Griffin. 

Mere fact that insured lived beyond premium payment period did’ not 
indicate that consideration of certificate of loan to him by in- 
surer had failed, nor that it could have been given only for se- 
curity, such certificate having originated in insured’s surrender 
of original policy and taking out another on which guaranteed 
additions in amount of certificate had already accrued, which, in- 
sured claimed, insurer required should be made good—insured on 
exchange of policy could recover profits plus withdrawal value 
only subject to deduction of amount of loan. Deacon v. Fidelity 
Mut. Life Ins. Co. (Ia.) .... 

Evidence held to show insured agreed to cancellation and waived pres- 
ent payment of unearned premiums—where cancellation by mu- 
tual agreement, demand by company’s adjuster that insured sub- 
mit to examination under oath as to liability thereunder, does 
not create a new nor reinstate the old contract—nor does it 
estop company from asserting cancellation where insured obtained 
other insurance and expenses of examination were insignificant 
Austin Fire Ins. Co. v. Polemanakos, (Tex.) ccccccccce S50 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty, or Conditions. 
GROUND IN GENERAL 


Insurance Law providing that false representation, if not material 
or made with intent to deceive, shall not bar recovery and apply- 
ing only to health and accident policies issued after January 1, 
1914, does not apply to renewal certificates issued annually after 
that date on policies issued previous thereto. Insurance Law 
relating to warranties or representations in policies issued by a 
“life insurance corporation” does not apply to accident policies 
issued by accident corporations. Baumann v. Preferred Accident 
Ins. Co. of New York. (N. Y.) ... erecwecrec 

“Representations” are not part of contract but collateral thereto: are 
statements presenting elements upon which ris« is accepted or 
rejected. Myers v. Mutual Life Ins. Co. of N. Y. (W. Va.).. 

Policy providing for voidance for misrepresentation, etc., applies to 
statements and representations made in application and not to 
representations made after loss. Thomson v. Springdale Mut. Fire 
Ins. Ass’n. (Ia.) eovece 

Representation that is substantially true is not sufficient as ‘grounds for 
avoidance. Ebner v. Ohio State Life Ins. Co. (Ind. . 

Misrepresentations that application had never applied for insurance ‘and 
had never had any disease of heart and that no physician had 
within last 10 years expressed an unfavorable opinion concerning 
his health, were material to risk. Ebner v. Ohio State Life Ins. 

Co. (Ind.) 211 

Misrepresentation in application is material under statute when knowl- 
edge might have caused refusal to issue. Aetna Life I Co. v. 
King. (Tex.) ... evcccoe SAS 

Answer of applicant to” particular “question treated as “material repre- 
sentation, the fact that specific answer is sought being proof 
that matter is considered material. Myers v. Mutual Life Ins. 

Co. of N. Y. (W. Va) 405 

“Material representation’ would influence decision of prudent Insurer 
as to issuance or premium rate. Life Ins. Co. of Va v. Pate 
(Ga.) . 322 

(256) Material false representation is ground for avoidance—a_ “misrepre- 
sentation” as that term is used in its relation to policy is state- 
ment of something as a fact which is untrue in fact and which 
assured states, knowing it to be untrue, with an intent to de- 
ceive, or which he states positively as true, without knowing it is 
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true, and which has tendency to mislead, such fact in either case 
being material to risk—misrepresentation as to material fact has 
_— one eee of positive fraud. Ebner v. Ohio State Life Ins. 

Oo (In eee oes eoese ° eccccecs 

Despite statute, insurer can successfully defend against. icy ‘procured 
by material misrepresentation though without inte to deceive. 
Sparer v. Travelers I. Co. of Htfd. (N. Y.) ....,4... 

Where answers to questions are made and entered on application by ‘ap- 
plicant himself, who warrants their truth, and where applica- 
tion is attached to policy, any material variation affecting risk 
avoids policy, whether made in good faith or fraudulently. Wil- 
kins v. National L. & A. I. Co (Ga.) ... eevee 

Policy issued upon application containing statements ‘and declarations 
treated as representations will not be avoided because of falsity 
thereof, unless untrue in material regard, made with intent to 
deceive, or are statements of material facts as true without being 
known to be true with tendency to mislead. Myers v. Mutual 

Insured’s silence alone not concealment avoiding policy, — of in- 
Life Ins. Co. of N. Y. (W. Va.) .. >ap.e6 
tention being involved. Collins et al. v. lowa Mfrs. ‘Ins. ‘Co. (Ia.) 

Parties to contract, being sui juris, have right to make answers in ap- 
plication warranties if so desired and contracted. Modern Wood- 
men of A. v. Hall. (Ind) ..... 

Doubt as to meaning of statements in short “form application’ resolved 
in favor of enforcement of policy. Aetna Life I. Co. v. King. 
( Tex.) coccece 

Where distinct agreement that application is part of contract and state- 
ments are delared warranties, they cannot be treated as repre- 
sentations. Kahn v. Royal Indemn. Co. (Cal.) ....... e 

Answers in application not construed as warranties unless clearly shown 
by contract to be so intended by both parties Modern Woodmen 
of A. v. Hall. (Ind.) cone 

Declarations and statements made in application for ‘lite’ ‘policy| are, 
according to nature and effect, representations or warranties— 
will not be construed to be warranties unless provisions of ap- 
Plication and policy taken together leave no room for other con- 
struction—when relating to health, habits and consultation of 
physicians will be treated as representations unless —, in- 
tended to be warranties. Myers v. Mutual Life Ins. Co. of N. Y. 
(W. Va.) ceeetenas 

“Warranties” in life policy constitute part. of contract, stipulate for 
absolute truth of statement made, and must be strictly complied 
with or policy may be avoided. Myers v. Mutual Life Ins Co. 
of N. Y. (W. Va 

When staterfrents in application are made warranties, must be strictly 
and literally true or contract becomes voidable. Modern Wood- 
men of A. v. Hall. (Ind.) cee os 

Provisions against invalidation by acts of mortgagor or owner ‘applies 
to insurance taken out by mortgagor as well as by grantor in 
deed of trust.—where loss Was made payable to trustee of ven- 
dor’s lien, expressly reserved in deed of conveyance, trustee is 
protected from defense of forfeitures and breaches of warranty 
committed by vendee. Scottish Union = N. I. Co. v. Warren Gee 
Lumber Co. (MiaB.) ..ccccccccccccccces ev eesaseoseeeece 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Statement of use of buildings as dwelling is warranty which is breached 
when such is not —— use. Gallin v. Allemania F. I. Co. 
(N. Y.) . Cceecneseseousescace 

Where fire policy. which “insured building in specfied amount and per- 
sonal property in specified amount, provided entire property 
should be void if subject of insurance be personal property and 
be or become incumbered by chattel mortgage, fact that personal 
property was mortgaged does not invalidate. Downey v. German 
Alliance Ins. Co. et al. (U. S.).....4.. ° 

Sole ownership of property does not cease because ‘of mortgage thereon. 
Collins et al. v. Iowa Mfrs.’ Ins. Co. (Ia.) 

Provisions requiring sole ownership relate to time of issuance and sub- 
sequent sale of ground does not forfeit policy.—this construction 
to be adopted to avoid never-favored forfeiture. Ins, Co. of 
North America v. O’Bannon. (Tex.) .......+- eee 

Application for hail insurance, requesting insurance “on all Interest. in” 
specified number of acres of which applicant was tenant, was not 
assertion that applicant owned all interest in insured property. 
St. Paul Fire & Marine Ins. Co v. Pipkin. (Tex.) 

Where insured agreed conditionally before issuance of policy to ‘admit 
partner, who abandoned agreement, insured may recover, as 
agreement was an unenforceable option and ownership was un- 
conditional and sole at time of issuance as well as later. Fire- 
mans’ Ins. Co. of Newark v. Applebaum. (Ind.) ‘ , 

Where policy with unconditional ownership clause was obtained by mis- 
leading statements, no recovery possible. venpeungued el v. ee 
Home’ Ins. Co, (S. C.) . 

(283) Mortgage on property when bought is not incumb 
untary act. Collins et al. v. Iowa Mfrs,’ Ins, Co. (Ia.).......... 
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(285) Representation that cashier had always theretofore faithfully. honestly, 
punctually accounted for all money under his control, was ma- 
terial to risk. If employer make false answer about matter ma- 
terial to risk, or not knowing whether or not it was true, ,and 
witout having used due diligence to learn truth, and answer is 
reli on, no recovery can be had. Fidelity & Deposit Co. v. 
Kane, Special Banking Com’r. (Ky.) 

(288) Whether insurer made false warranties and application had been ap- 
plied for and been refused insurance in other companies, is vital 
issue in action on burglary policy. Schulman & Steinberg, Inc. 
v. Hartford Accident & Indemnity Co. (N. Y.) 


MATTERS RELATING TO PERSON INSURED. 


Company not entitled to rescind life policy if applicant did not know 
he had Bright’s Disease. Lewis v. N. Y. Life Ins. Co. (Mo.).... 

Policy avoided, where in application insured claimed good physical 
condition, while evidence showed him to be suffering from a dis- 
ease not mentioned. Myers v. Mut. Ins. Co. (W. Va.) 

Policy issued upon application containing statement in answer to ques- 
tion that insured had since childhood suffered only from certain 
named complaints from which he had fully recovered, will be 
avoided at instance of insurer upon evidence that he had been 
treated at a time long subsequent to complaints mentioned for 
a disease with which he was then suffering. Myers v. Mutual 
Life Ins. Co of N. . (W. Va.) 

Prescriptions for slight temporary ailments will not be considered in 
determining whether applicant has been treated by a physician 
so as to render voidable a policy issued upon representation that 
he had not been so treated nor in determining truth or falsity of 
representation as to diseases etc. Myers v. Mutual Life Ins Co. 
of N. Y. (W. Va.) 

Where applicant made false statements as to physical condition, held 
under evidence that applicant knew statements were untrue, that 
company would not have issued policy if informed, that state- 
ment operated to deceive, that deception was material and that 
whether statement was representation or warranty, no recovery 
could be had. Lee v. N. Y. Life Ins. Co. of N. Y. (La.) 

Prescriptions for slight, temporary ailments will not be considered in 
determining whether applicant has been treated by a physician 
so as to render voidable a policy issued upon representation that 
he had not been so treated nor in determining truth or falsity of 
representation as to diseases etc. Myers v. Mutual Life Ins Co. 
of N. Y. (W. Va.) 

Applicant not permitted to withhold 
physicians and then recovery be allowed on grounds that ailments 
were immaterial—applicant’s understatement of number of phy- 
siclans consulted worked legal fraud whether or not made with 
intent to deceive—when consultation with physicians was con- 
tinuous and repeated under circumstances making rejection pos- 
sible, failure to make full, cOmplete, true answers affords grounds 
for rescission if not otherwise waived. Lewis v. N. Y Life Ins.. 
Co. (Mo.) 

Policy issued upon application containing representation that insured 
had not consulted nor been treated by a physician within speci- 
fied time will be avoided at instance of insurer upon showing that 
insured had been treated for several consecutive months for a 
chronic malady within the said time. Meyers v. Mutual Life 
Ins. Co. of N. Y. (W. Va.) 

Policy issued upon application containing statement that applicant had 
not used intoxicating liquor for a year previous but admitting 
intoxication upon two occasions within preceding five years, not 
avoided by proof he had used liquor more than two years before 
application and had been intoxicated at least twice. Myers v. 
Mutual Life Ins. Co. of N. Y. (W. Va.) 

Insured knowing that he made application for insurance In another 
company, was bound to know that he had been rejected or was 
pending. Ebner v. Ohio State Life Ins. Co. (Ind.) 

Short form application held to mean that declarations in original were 
true when made. Aetna Life I. Co. v. King. (Tex.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Conditions Subsequent, 
(A) GROUNDS IN GENERAL 


(310) Where employer had no funds out of which authorized to pay premium 
by insured, no duty on insurer to demand premium and failure 
to notify insured of nonpayment cannot avail insured in suit for 
recovery. Atkinson v. Travelers’ I. Co. of Hart. (Ala.) 
Where premium check was protested and company indicated it would 
be held conditionally and policy not forfeited if bank had made 
mistake, policy not lapsed where bank did make mistake, even 
assuming no affirmative action necessary on part of insurer to 
declare forfeiture. Inter-Southern L I. Co. v. Cooke. (Ky.) .... 420 
(311) All conditions of policy are made applicable to mortgagee. Burns v. 
Alliance Co-Operative Ins. Co. (Kans.) ...cccceeeceveseneescees 229 
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Right of mortgagee not affected by act of other person in case of loss, 
despite vacancy caused by mortgagor and clause voiding policy 
if premises became vacant. State v. McDonald (Me.) 

A union or standard mortgage clause constitutes new and independent 
contract between insurer and mortgagee for latter’s benefit, which 
contract is ingrafted upon main policy, and rights of mortgagee 
or trustee and insurer as to forfeiture must be determined by 
mortgagee clause construed with policy. Provision that interest 
of mortgagee shall not be invalidated by any act or neglect of 
mortgagor ceases to be operative whenever a change of owner- 
ship becomes known to mortgagee or trustee and he falls or 
neglects to notify insurer. Trust Co. of St. Louis County v. 
Pheenix Ins. Co. of Hartford, Conn. Same v. German Ameri- 
can Ins. Co. of New York. (Mo.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Intended deviation from voyage described in policy will not avoid 
policy, where loss occurred before point of deviation was reach- 
ed, but it is avoided by abandonment of voyage, though vessel 
was still on intended course. Deviation owing to war conditions 
and and requirement of British authorities, intended course was 
connected with ultimate voyage and was not a deviation which 
invalidated policy. North British & Mercantile Ins. Co. v. H. 
Baars & Co 

Fire policy covering sawmill, machinery and manufactured lumber 


stacked in millyard, separately valued, containing condition for 
avoidance if insured should cease to operate mill for more than 
30 consecutive days, is rendered void, only so far as it affects 
insurance on mill. Bond v. National:Fire Ins. Co. of Hartford, 
Conn, (W. Va.) 

Gasoline 200 feet from, and automobiles in barn 400 feet from hotel, 
held not to be “on premises.’"” Bone v. Detroit Nat. Fire Ins. Co. 
(Pa.) 

Application of mixture of kerosene and gasoline to rusted elevator ma- 
chinery held not a violation of increased hazard clause. Farmers’ 
State Bank of Parker v. Tri-State Mut. G. D. F. Ins. Co. of 
Luverne, Mich. (S. D.) 

Application of mixture of kerosene and gasoline to rusted elevator ma- 
chinery not violation of gasoline clause. Farmers State Bank of 
Parker v. Tri-State Mut. G. D. F. Ins. Co. of Luverne, Mich. 


(s. D.) 
Policies providing for voidance for gasoline, etc., kept on premises, 


plaintiff's keeping in building for two or three months Ford car 
with gasoline tank from one-third full to full of gasoline (though 
not in building on night of fire) violated this provision and avoid- 
ed policies. Morgan v. Germania Fire Ins, Co. Same v. North- 
western Nat. Ins. Co. (Kans.) 

Where owner conveyed land, reserving title to building until certain 
date, there was no change of title or interest to work forfeiture 
under change of interest clause until such date—policy not vio- 
lated by change of title not increasing motive to burn or dimin- 
ishing motive to guard. Ins. Co. of N. America v. O’Banaca 


( Tex.) 

Sheriff's levy held not ‘“‘change of possession.”’ 
Fire Ins. Co. (Pa.) 

Change in interest, title, etc, avoiding policy is not effected by mort- 
gage, judgment of foreclosure or sheriff's sale; sheriff's deed not 
having been issued. Collins et al. v. Iowa Mfrs.’ Ins. Co. 


(Ia.) 

Writ of fleri facias held not to effect change of title or possession with- 
in policy. Bone v. Detroit Nat. Fire Ins. Co. (Pa.) 

Circumstances presented held to be such as to result in annulment of 
fire policy, so far as concerns any claim on part of insured. Burns 
v. Alliance Co-Operative Ins. Co. (Kans.) 

Fire policy made payable to plaintiff as owner, would have been avoid- 
ed by contract of sale. Agreement was binding agreement for 
eale and avoided policy. Linthicum Heights Co. of Baltimore 
City v. Firemen’s Ins. Co. of Newark, N. J. (Md.) 

Where owner of mortgaged property sold same to another, and no no- 

: tice thereof given to insurer, policies became void as to both 
vendor and purchaser. Trust Co. of St. Louis County v. Phenix 
Ins. Co. of Hartford, Conn. Same v. German American Ins. Co. 
of New York. (Mo.) 

(329) Plea that policy was forfeited by reason of change in possession with- 
out company’s consent is good. National Union Fire Ins. Co. 
. O’Rear. (Ala.) 

(386) Mortgage put on after issuance of policy but paid before fire, under stat- 
ute does not bar recovery. Gould v. St. Paul F. & 

( Wash.) 

(332) Under statute representation by bank, that books, accounts, securities, 
etc., will be examined and checked once each week, promissory 
representation, and substantial compliance therewith, using ordi- 
nary degree of care, was all that was necessary. Fidelity & De- 
posit Co, v. Kane, Special Banking Com’r. (KY.) ...cseesseevees 
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(335) Iron safe clause is valid and binding. Scottish Union & N. I. Co. v. 


(336) 


(C) 
(340) 


(E) 
(349) 


(356) 
(360) 


Warren Gee Lumber Co. (Misé.) ........ sosecces sek ees eis 
Divisible policy is not invalid in toto by breach of iron safe clause as 
to one part. Scottish Union & N, I. Co. v. Warren Gee Lumber 
OP. CHER)  svccesdndcccvvsdse cwtiossccvchedens sine 04 eps eres 
Inventory of country store, although consisting mainly of tuil con- 
tainers etc., satisfying agent, hela a compliance with inventory 
clause—file of invoices held to answer purposes of merchandise 
account as complying with requirement for set of books—crude 
method of recording credit sales and cash payments held not 
prejudicial to insurer—where fire occurred about a month 
after inventory, groceries taken for use of owner’s family and 
not recorded on books did not materially prejudice insurer. 
Pouns v. Citizens’ Fire Ins. Co. (Lia@.)...... cece ence cecescvees 
Inventory stating neither value nor grade of grain on ‘hana, but giving 
only quantity, was not a substantial compliance with portion of 
iron-safe clause requiring taking inventory. The proposition 
that, where a new business is begun within twelve months rfrrom 
date of policy with an entirely new stock, original invoices pre- 
served in such form as to otherwise comply with iron-safe clause 
constitute sufficient inventory, is without application, where busi- 
ness is continuation of old business in a new ocean Hartford 
Fire Ins. Co. et al. v. Walker. (Tex.) ....... Se KCeECK evevise 
False answer in written application for life insurance in ‘response to 
inquiry concerning other insurance on applicant’s life is material 
misrepresentation ordinarily avoiding policy. Prudential Ins. Co. 
of America v. Diffenbaugh et al. (INd.) ...cccccecccvccevccccsce 
Where policy permitted stipulated concurrent insurance, and agent 
was authorized to procure additional insurance under its provi- 
siona and insured made claim under such insurance, insured was 
not estopped from denying the contract of insurance upon sub- 
sequent discovery that the stipulations had not been fulfilled. 
Scottish Union & N. v. Warren Gee Lumber Co. (Miss.)....... 
Insurance secured to protect interest of buyer at sheriff's sale is not 
additional insurance.’”’ Collins et al. v. Iowa Mfrs.’ Ins. Co. (Ia.) 
Policy impliedly authorizes insured to take other insurance not exceed- 
ing in all 80 per cent. of its cash value, notwithstanding printed 
condition in policy avoiding it in event other insurance is taken 
without insurer’s written consent. Bond v. National Fire Ins. 
Co. of Hartford, Conn. (W. ) acwocevccevcorescosesesecesses 
Each insurer must bear own contractual liability. Austin v. Dixie Fire 
BRR TD, CHRRGR) ccccescccvecovesenadeccveosee Cee vecescees seees 
MATTERS RELATED TO PERSON INSURED. 


One has “entered service of army’? within purview of insurance policy, 
when he has passed the examinations, taken the oath, been en- 
rolled and has subjected himself to orders of the military—where 
he had enlisted and died from pneumonia at training camp, had 
not entered into “active service’’ within policy; ‘‘active service” 
being service in garrison or at sea in time of peace or before an 


enemy in time of war. Redd et al. v. American Cent. Life Ins. 
Co. (BG.) .ocece So etevevenesesnne Mec ecccscccces Soccvcececvcccece 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

Provision in policy relating to lapse upon default of payment of pre- 
mium is valid and may be enforced. Belk v. a Fire Ins. 
Ca, CHO) crocccnccvvcsesevcessnccesarenssvecvespecricessserscs 

Agreements for forfeiture for nonpayment are valid and enforceable 
by insurer. Travelers Ins. Co, v. Lanzenby. (Ala.) .........ees- 

Where past due premium was paid by note and receipt given’ provid- 
ing that default of note payment should void receipt and ter- 
minate insurance, insured is not entitled to grace upon default— 
agreement to this effect is valid. Pan American Life Ins. Co. 
Vi CBPGRT. CATR.) osc. 080.00 00605 9:0:090d05 0500000008 ee sen teen eee 

Policy does not lapse because of nonpayment of premiums until “ex- 
piration of year or other period for which premiums have been 
paid. Lyke v. First Nat. Life & Accident Ins. Co. (S. Dak.) 

Note given by insured to cover premium, not being taken in payment 
of premium, but as agreement for extension of time of payment, 


when it was not paid there was default. Underwood v. — 
son Standard Life Ins. Co. (N. C.) 


Policy embracing assignment of part of insured’s monthly wages “as. 


premium installments, with agreement not to cancel assignment, 
and that, if insured left employment without having earned in 
the month sufficient to pay first premium, or collected or disposed 
of wages not leaving enough to pay said premium the policy 
should be void from date, was rendered void where Insured 
collected part, and assigned all remaining wages earned, and quit 
his employment in the first month and paid nothing on policy. 
Standard Accident Ins. Co. v. Smith. (Ky.) 
Defence of overinsurance is valid. Scottish Union & N 
ren Gee Lumber Co. (Miss.) 





Held, on the facts stated, available loan Value ‘on " policy, under auto-, 


matic premium-loan clause quoted, is insufficient to “‘carry the 
olicy in force in the form as written” to date of insured’s death. 
Jolunteer State Life Ins. Co. v. Spratling. (Ga.) 
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Provisions in policy that, “if the insured, before attaining the age of 
0 years, shall furnish due proof that he has, before default in 

payment of any premium, become wholly disabled, * * * the 
company will pay for the said insured all premiums,” required 
proof of disability before default in payment of premium; the 
word “has” being a present tense word showing intent of parties 
that proof of disability should be furnished before default, 
and such being intention of parties particularly in view of 
“grace” and “consideration” provisions of policy making it “term 
insurance.” Wick v. Western Union Life Ins. Co. (Wash.)..... 

Provision that member, if suspended for nonpayment, may be rein- 
stated on payment of delinquent assessment, subject to approval 
of board, does not give association right to arbitrarily refuse 
ee Hinchliffe v. Minnesota Commercial Men’s Ass’n. 
(Minn.) 

No premium beyond third was paid and insured did not procure en- 
dorsement on policy in election of option where policy continued 
in force without further payment, held that where loan value of 
policy was sufficient to pay for extended insurance up to and in- 
cluding time of death, policy was effective. Highland v. Iowa 
Life Ins. Co, (Ia.) 

Note given to insurer not secured by assignment of policy was not to 
be computed as an amount’to be taken from loan value in de- 
termining whether sufficient loan value remained under policy 
clause to secure and pay premiums and keep policy tn force. 
Underwood v. Jefferson Standard Life Ins. Co. (N. C.) 

Where company, during life of contract, falsely stated to insured that 
owing to illness of insured during the first year, insurer had right 
to cancel and policy was thereupon surrendered and premium 
returned, with result that next premium was not paid by insured, 
beneficiary could have policy reinstated, in action at law. Fritz 
v. National Service Live Soc. (N ) 

Evidence to show that there was not enough indebtedness to have 
caused lapse of expiration of policy before insured’s death. Un- 
derwood v. Jefferson Standard Life Ins.,Co. (N. C.) 


Estoppel, Waiver, or Agreement Effecting Right to Avoid Policy. 


Waiver by acceptance of defaulting premiums does not create new con- 
tract. Pacific Mut. L. Ins. Co. v. Hayes. (Ala.) 

Insurer may waive condition requiring payment of premium within 
certain time and when waived, such condition ceases to be 
available as defense. McDonald v. Equitable Life Assur. Soc. of 
the United States (Iowa).. ccercccccccces 


Despite assurances that policy as written covered all accidents to em- 
ployees in Ohio, insurer of employer against loss from injuries 
to or death of employee, held not liable on any ground of estop- 
pel for loss through award under Ohio Workmen’s Compensa- 
tion Law, policy having excluded any obligation under any Com- 
pensation Law. Two Rivers Dredge and Dock Co. v. Maryland 
Casualty Co, of Baltimore. ( Wis.) 


That agent who accepted overdue premium on life policy transcended 
his powers would be immaterial upon question of waiver if 
company’s cashier, acting for company with knowledge of facts 
received and retained money. McDonald v. Equitable Life Assur. 
Soc. of the United States (Iowa)........... . ° 

Insurer’s secretary acting as agent in investigating and adjusting lo is, 
could waive breach of condition as to sale without written con- 
sent. Maxwell v. Dirigo Mut. Fire Ins. Co. 67 

Waiver by general agent is binding on insurer on stipulation as to own- 
ership, where fully disclosed to agent. Royal Ex. As. of London 
v. Almon, (Ala.) 334 

Fire company, after full knowledge of facts, may by its general agent 
waive forfeiture. National Union Fire Ins. Co. v- O’Rear. (Ala.) 247 


Condition that no change should be valid unless approved by executive 
officer of insurer and indorsed thereon, was waived by Addition of 
rider without such indorsement; such clause being for benefit of 
insurer and subject to waiver by it. Hopkins v. Connecticut Gen- 
eral Life Ins. Co. (N. Y.) 

Where policy denied agent authority to waive provisions, and insured’s 
failure to renew was caused by. reliance on promised action of 
agent, without knowledge of insurer, it is not estopped to claim 
that policy had lapsed. Upton v. Travelers’ Ins. Co. (Cal.) .. 490 

Insurer cannot be deemed to have waived warranty that insured had 
not received medical attention within two years, because its agent 
knew statement to be untrue, where policy expressly withheld 
such authority from agent, and provided no waiver should be 
valid unless endorsed by president or secretary. Maryland Casu- 
alty Co. v- Campbell. eoese 601 


Where application expressly specified that boat was not to be employed 
in certain waters where it was subsequently lost, it was not the 
duty of agents to disregard such express statement, despite sur- 
veyor’s report. Reynolds v. Pacific Mar. Ins, Co. (Wash.) ...... 467 
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Under policy limiting insurance to employees legally employed, insurer, 
knowing employee is under legal age, is not chargeable with 
knowledge of his illegal employment rendering employer gullty 
of crime but may presume necessary certificate had been furnish- 
ed. Maryland Cas. Co. v. Industrial Acc. Comm. of Cal. (Cal.) 


Actual notice to agent at time of writing required in order to operate 
as waiver of stipulations against other insurance—actual notice 
to agent is constructive notice to principal, constructive notice 
to agent is not constructive notice to principal. Williams v. 
Atlas Assur. Co., Limited, of London, England. (Ga.) ........ 

Where agent notified as to partial ownership, insurer cannot defend on 
statement in imei of sole ogee Giffey v. Arizona F. I. 
Co. (Mo.) ..«. e eoces ° 

Where applicant stated to’ ‘agent “she. ‘haa other. ‘insurance but ‘agent 
misrepresented to insurer that applicant had no other insur- 
ance, insurer is estopped after applicant’s death to contest 
validity of policy. Prudential Ins. Co. of America v. Diffenbaugh 
OE Gh, CHRD ~ 0 6.088.56 6e b0 wk 0046555 0.006005 powec 64-0045 5.0.0060009.0 00.0 

Statements by insured to agent, tending to prove contract between 
them, admissible to bind insurer. Royal Ex. As. of London v. 
Almon. (Ala) wcoccece es decceeue eevenees 

Where policy issued by agent having Knowledge ‘of ‘encumbrances does 
not contain notations to such effect, company is estopped from 
avoiding policy under unconditional ownership clause. Giam- 
mares v. Allemania Fire Ins. Co. (N. J.) 

If applicant acted as broker for owners, knowledge of: trading limits 
contemplated by owners could not be imputed to insurer. Ap- 
plicant held a broker under statute. Reynolds v. Pacific Mar. 
Ems. CO, (CWaBh.) ceccccccdecccvccccccccceccccccrcscecesecccese 

If applicants for insurance, because of poor understanding of English, 
did not know of illness from which applicant was suffering, and 
if agent wrongfully transcribed answers, failure of insured to 
call insurer’s attention to incorrect answers in application would 
not entitle insurer to verdict in action on policy. Suravitz v. 
Prudential Ins. Co. of America (P8.)......ccceeeeeescenscccees 

Application is not part of the contract unless copy is attached to or 
accompanies policy—representations in unattached application are 
not covenants or warranties, but when false or fraudulently made 
may be set up in avoidance of policy if insurance was frauduently 
- procured thereby—where agent inserted false answers tq material 
questions, knowledge of fraud is not imputed tg the insurea— 
where application is attached and becomes part of contract, ap- 
plicant held to have knowledge of statements—mere cogstructive 
knowledge by applicant of false answers inserted by agent does 
not of itself void policy if there was no fraudulent intent of 
applicant. Wilkins v. National L. & A. I. Co. (Ga.)............ 

Where application signed by insured, contained false statement that 
no application for life, health, or accident insurance had ever 
been refused, fact that company’s officers with a rubber stamp 
added thereafter ‘‘no exceptions” was immaterial. Baumann v. 
Preferred Accident Ins. Co. of New York. (N. Y.) ....e.eeeeeee 


Although solicitor for application for policy must be considered as 
agent of company, his knowledge that insured falsely represented 
that he had never been rejected by another company will not be 
imputed to defendant when he connived with insured to mislead 
company. Kane et al. v. Detroit Life Ins. Co. (Mich.) .......... 


consent of agent not sufficient to waive clause as to location of 
insured furniture, nor does promise to indorse removal on policy, 
when such was neither written upon or attached, change rule. 
Sparke v. National Union F. I. Co. (GS.) cnccsccccccccccccesccoccs 


Tf insured to knowledge of company relies and acts on promises of 
company’s agent that policy will not be forfeited for failure to 
pay premium within time stipulated in policy or if company so 
acts that insured as an ordinarily reasonable person is led to 
believe that it waivers forfeiture, courts will declare waiver 
effectual—acts and conduct which are insufficient to constitute 
technical estoppel may be sufficient to effect waiver. McDonald 
v. Equitable Life Assur. Soc, of the United States (Iowa).... 

Although not actually intending to waive breach of condition, if its 
conduct and declarations justified that it was intended and act- 
ing on belief insured incurred trouble and expense, insurer may 
be prohibited from claiming forfeiture for breach—long con- 
ducted dealings and delay in bringing action subsequent to fire 
constitute waiver of, or estoppel to assert, breach of condition. 
Maxwell v. Dirigo Mut. Fire Ins. Co. (Me.) ......... ° sees 

Where insurer has right to cancel through failure to comply, ‘aets in- 
consistent with claim of forfeiture or recognition of existence of 
policy waives forfeiture, if insurer has knowledge of facts au- 
thorizing it. Austin Fire Ins. Co. v. Polemanakos. (Tex.). 

Insurer which, knowing employee claimed damages from vicious horse 
of assured, assumed control of defense from assured, was estop- 
ped from denying liability. Joseph Gordon, Inc. v. Mass. Bond. 
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Where mere giving of note for premium due will not work payment, 
insurer may treat note as equivalent to cash and so waive in- 
sured’s right to deny that note worked actual payment. High- 
land v. Iowa Life Ins. Co. (Ia.) 


Where company insures without inquiring into title, ownership clause 
is waived.—where insured has beneficial or equitable interest, and 
insurer fails to inquire, insured may enforce contract. Farmers’ 
State Bank of Parker v. Tri-State Mut. G. D. F. Ins. Co. of 
Luverne, Minn. (S. D.) 

Where agents knew at time of issuance that insured was not uncon- 
ditional owner, clause is waived. Northern Assur. Co. v. Law- 
rence. ( Tex.) e 

Where policy covered only “employees legally employed, it was net 
void ab initio by illegality of employment of one when there 
were other legal émployes, and issuance of policy was not waiver 
of the condition. Maryland Cas. Co. v. Industrial Acc. os 
of Cal. (Cal.) 


Issuance of policy after death of employee pursuant to oral prior nae 
ment, nor acceptance and retention of premium waives condition 
limiting to legal employees, being continuing liability. Maryland 
Cas. Co. v. Industrial Acc. Comm. of Cal. (Cal.) 


Misrepresentation of owners when effecting insurance makes policy mere- 
ly avoidable and it becomes valid, insuring property of true owner 
and takes no steps to cancel. Collins et al. v. Iowa Mfrs.” Ins. 
Co, (Ia.) 


Receipt and retention by insurer of overdue premium for wasensenahie 
time without giving notice or refusal to accept will work waiver 
of forfeiture—agreement that notice to insured shall be sent to 
designated address should be limited in its application to such 
notices as may be required to give effect to terms of contract 
and insurer cannot by reason of such agreement and alleged 
compliance avoid effect of waiver by retention of premiums. 
io v. Equitable Life Assur. Soc. of the United States 

OWE) ccccscccccccecs coneceae 

Where payment of first annual * premuim note was *“@emandea ‘after. ma- 
turity company could not then claim forfeiture on account of 
nonpayment. Schumacher v. North American L. I. Co. (8S. D.) 

Insurer of employer against loss from injury to or death of employees 
by retaining full premium for policy for year, did not invalidate 
provision excluding indemnity for liabilities imposed by Com- 
pensation Law of particular state. Two Rivers Dredge and Dock 
Co. v. Maryland Casualty Co. of Baltimore. ( Wis.) 

Where clause voided if change of interest with consent indorsed, change 
of interest had taken place but had not been indorsed, and loss 
occurred, company held not liable, although without knowledge 
of loss it had accepted balance of a oe Kolb v. 
Brummer et al. (N. Y. 

Where agent authorized to accept defaulting 
with knowledge, it is imputable to company and forfeiture is 
waived. Acceptance by agents having apparent authority is bind- 
ing upon company—where defaulting premium paid by check, 
cashed by general agent, with knowledge of default,payment dated 
when check was cashed and subsequent receipt of good health 
certificate was immaterial as to its truth or falsity. Pacific Mut. 
L. Ins. Co. v. Hayes. (Ala.) 

Company is not estopped from declaring forfeiture of policy with auto- 
matic premium-loan clauses when past due premium and interest 
are neither paid nor tendered until after death. Volunteer State 
Life Ins. Co. v. Spratling. (Ga.) 

Issuance of policy after death of employee pursuant to oral prior agree- 
ment, nor acceptance and retention of premium waives condition 
limiting to legal employees, being continuing HNability. Maryland 
Cas. Co. v. Industrial Acc. Comm. of Cal. (Cal.) 

Fact that one’s membership in labor union was not impaired by his 
delinquincy and irregularity in payment of dues did not entitle 
his representatives to benefit payable on death of member “In 
good standing’’ where such member was in arrears for two 
months at time of death. Stehlik v. Milwaukee Typographical 
Union No. 23. ( Wis.) 


(396) Where proof of loss was accepted and retained by company, without 
complaint of defects and offered in evidence without objection, 
held that demurrer to evidence on ground that proof of loss was 
“ao; properly overruled. Continental I Co. v. Norman. 
( a . 

(400) Incontestabilty clause in life policy, inserted in compliance with atat- 
ute should be construed in light of statute and time computed 
from date of policy—under proper circumstances life company 
may proceed by affirmative action after death of insured, 
to avoid policy for misrepresentation, provided it takes proper 
steps to that end within period named in incontestability clause 
—where action after death of insured and two days before ex- 
piration of incontestability period company exercised proper 
degree of diligence. Ebner v. Ohio State Life Ins. Co. (Ind.)..., 212 
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Provision in life policy application and policy constitute entire con- 
tract and shall be inconstestable after one year from date of 
issue except for nonpayment of premium, includes fraud on part 
of insured obtaining insurance and, after one year from date com- 
pany cannot plead such fraud as defense—action brougnt by 
beneficiary or in cross-action to cancel policy and rescind con- 
tract—such provision is neither unreasonable nor contrary to 
public policy nor any express provision of law. Metropolitan 
Life Ins. Co. v. Peeler. (Okla.) ‘ 

When paid-up policy transferred by contract 80 ‘that “title” may pass in 
case of nonpayment of loan for which it is held as security with 
right in pledgee to purchase and cancel, if policy is canceled 
thereunder does not constitute lapse. Travelers Ins. Co. v. Lan- 
zenby. (Ala.) .. Ce weeenrececscvcncvesceeseccens 


Risks and Causes of Loss. 
MARINE INSURANCE. 


Injuries to goods by rain while on pier awaiting shipment, held not 
covered by policy. Brazilian a & =~ Ce. Vv. veers 
Fund Ins Co CH. Fsd ssc evcancces 

“Perils of the sea” does not include ail ‘losses on the seas. “Brazilian 
Export & Imp. Co. v. Firemen’s Fund Ins. Co. (N. Y.) oda 08s 

Generally, any loss or injury is occasioned by “peril of sea” which is 
approximately caused by fortuitous action of the sea, operating 
either singly or in conjunction with other elements of causes, 
or is peculiar to transportation by vessels supported by sea or its 
buoyancy. Loss or damage occasioned by natural deterioration 
or decay, wear and tear, are not within term ‘perils of the sea.” 
Charles Clarke & Co. v. Mannheim Ins. Co. (Tex.) .......... 


Co-operation of other causes will not prevent logs or damage from be- 
ing one of perils of sea. Charles Clarke & Co. v. Mannheim 
Bem. GO TOMA .o cVienecccccdecenaveccnscvecguvevbsteteeecevese 


Any loss approximately caused by unseaworthiness ef vessel at time of 
leaving port is not a loss by peril of the sea. Charles Clarke 
& Co. v. Mannheim Ins. Co (Tex.) Coevcceceseses 


Loss or damage not prevented from being one of perils of sea by co- 
operation of such other causes or acts or omissions of owner or 
agent amounting to negligence, but not amounting to fraud or 
design. protection of marine insurance embraces, in absence of 
contrary stipulation, losses arising from negligence of owner 
or agent. Where vessel listed and sank in harbor because watch- 
man neglected to close sea cock, accident was one of perils of 
sea and company was liable for expense of raising and repairing 
vessel. Charles Clarke & Co., v. Mannheim Ins. Co. (Tex.).... 


INSURANCE OF PROPERTY AND TITLES. 


Where crops insured against loss by hail,rust traceable to hail is 
covered by policy. Reeves v. Nat’l F. I. Co. of Hartford (S. D.) 
“Windstorm,” within a policy takes its meaning from words “tornado” 
and “cyclone.” Scottish Union & National Ins. Co. v. B. E. Link- 
enhelt & Co., Inc. (Ind.) ..... Cen Severessorteecese 


(426%) Title policy held to cover loss by reason of Assessment constituting 
lein on property at time policy was issued. Empire Develop- 
ment Co. et al. v. Title Guarantee & Trust Co. (N. Y.) ..... 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(434) Policy agreeing to indemnity insured against logs by reason of opera- 
tion of automobile, where founded on good and valid consider- 
ation, was enforceable on recovery of judgment against insured 
because of accident, though accident occurred while infant was 
operating machine in violation of law. Insured’s failure to reg- 
ister automobile as required by law will not preclude him from 
recovery on indemnity policy. Messersmith v. American Fi- 
Gare COs GR. Red wecvicsvesaws 


(435) Work done other than “in ordinary repairs and maintenance” held to 
comprise work though other than restoring what had gone into 
partial decay, restoring a thing wholly to former condition or go- 
ing somewhat beyond. Farmers’ Handy ~aoee Co. v. Casualty 
Co. of America. (Ia.) ... eee epece 

Policy with binders and amendments attached "after “enactment of 
statute held to contemplate indemnity against losses under the 
act only and according to its schedule,—where contract was 
changed subsequent to enactment of statute, charging larger pre- 
premium, original liability not continued. Trinity Co. Lumber 
Co. v. Ocean Acc. & G. Corp., Ltd. (Tex.) 

Cleaning off paint preparatory to repainting is not “repairs,” meaning 
restoration to sound state after decay, injury. dilapidation or par- 
tial destruction, within elevator liability policy, excepting from 
general liability injury in making repairs while elevator ts being 
used. Finding v. Ocean Accident & Guarantee Corporation, 
BRMINOE.. CCOIB.) cs ivcincveweservcpodsccaceciscetcccnncdbeccescosse S0O 
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Despite Compensation Act, administratrix of deceased employe has no 
claim against company which insured employer under act for a 
year, where during the year employer died and his executrix 
without authority carried on his business, in which employment 
employee was killed. Keohane’s case. In re a In re 
Massachusetts Bonding & Ins. Co. (Mass.) ....-cseeeeeeeeeeess 646 

ACCIDENT AND HEALTH INSURANCE. 


Clause limiting liability when employes near railroad track held not 
inconsistent with caption providing insurance “‘to the extent here- 
in provided’ and precluded recovery by flagman on duty at cross- 
ing. Southern I. Co. v. Hartman. (Tex.) ...... oceceser 369 
Automobile rebuilt to run on rails of railroad held to be “public convey- 
ance” and railroad held to be ‘carrier’, attorney for railroad, 
injured, held to be “passenger not employee’’—that he was 
traveling on pass does not change status, nor—that part of his 
business profession was for railroad company. U. S. Casualty Co. 
v. Ellison. (Col.) 
Where specific payments were provided 
cident of travel’, and no proof that it so occurred, beneficiary not 
entitled to such payments. Lindsey v. Ind. Ord. Puritans. (Ga.) 323 
Under policy providing that it does not, except as incident to occupa- 
tion of railway employes, cover entering or trying to enter a mov- 
ing conveyance, etc., there can be no recovery for injuries sus- 
tained while attempting to board moving train, not as incident 
to occupation of freight conductor. Beam v. Continental Casualty 
Co. (8 C.) secee cocccets 636 
(454) Under policy limiting “hernia disability benefit “accidental ‘hernia bene- 
fits are not limited. — v. Interstate Life & Accident Ins, 
Co. (Tenn.) .. eteccccccossccss 68 
(455) Death resulting from actions ae another in “self- defense are not “ac- 
cidental means” and insurer is not liable. eee Casualty 
Ins. Co. v. Chambers. (Ark.) 
If a man deliberately assaults another with ‘a “Jethal weapon, such as 
a pistol, whether it be loaded or not, it cannot be said that in- 
juries he receives in resulting struggle are accidentally received 
within terms of policy. Meister v. General Accident, Fire & 
Assurance Corporation, Limited of Perth, Scotland. (Ore.) .... 
Evidence that insured undertook to help another to lift pipe out of 
sump hole and in so doing did not sHp or lose hold, while pipe 
did not touch him in any way, after which he was taken ill and 
died, insufficient to sustain plaintiff's burden to prove death re- 
sulted from bodily injuries through external, violent and acci- 
dental means. Bennetts v. Accidental Life Ins. Co. (Calif) .... 


Under policy exempting from liability where death results from poison 
voluntarily or involuntarily taken, where poison taken by mis- 
take, no recovery pessible. Riley v. Inter-State Business M. 
Ace. Age’n. (18.) ..ccccccccee cee eCoe ernest eehoescesceese 


Where policy accepted liability for member under influence of liquor, it 
is no bar to recovery if insured had been drinking to a considera- 
ble extent, if such drinking failed to produce intoxication in some 
substantial degree. Robinson v. Hawkeye Commercial Men’s 
BEGR, CAB) — cnc cecccnccdvsisrtccecsesecdecelecgndeueeseensenedt 


Walking on railroad track held to be voluntary exposure to danger as 
cause of death—immaterial that others were accustomed to use 
same tracks. Achibald v. ore be United Commercial Travelers 
(Me.) cece Coe erccccenedoveecececcesesececs 


Where policy covering death sheeted violent and external means ex- 
pressly declared that it should not cover injuries intentionally 
inflicted upon insured by himself or other person except by bur- 
glars and robbers, company is not liable where one not a burglar 
or robber intentionally shot and killed insured. National Life 
& Accident Ins. Co. v. De Lopez. (Tex.) 
policy providing there should be no liability for injury “inten- 
tionally inflicted”” recovery cannot be had for death caused by 
another throwing brick with intent to injure, but with no intent 
to kill. Robinson v. Hawkeye Commercial Men’s Ass’n. (Ia.) 


Death from infection from carbuncle caused by bruise, held to be from 
external, violent and accidental means, not disease. 7 v. Gt. 
Eastern ‘Cas. Co (Wash.) esencee 
plaintiff must show an accident which was sole cause of death, 

That insured voluntarily exposed himself to unnecessary danger would 
not defeat recovery unless it was proximate cause of accident. 
Bankers’ Health & Acc. Ass’n. v. Wilkes. (Tex.) ..... ® 

If disease plays part in death after accident, it is essential to recovery 
that such disease was due to accident. If death was in part 
caused by heart disease, which was not in fact caused by acci- 
dent, there could be no recovery. Clarke v. New Amsterdam 
Casualty Co. (Calif.) 

To recover on policy insuring against death resulting ‘from ‘accident, 
it not being enough that accident was approximate cause if death 
would not have resulted but for a pre-existing disease. Actna 
Life Ins. Co. of Hartford, Conn. v, Ryan. ..... 
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(467) Rule of Commercial Travelers v. Barnes, followed as to meanin~ of con- 
tract provision relating to “immediate” and continuous total 
disability of claimant. Erickson v. Order of United Commercial 
Travelers of America. (Kans.) 


XIII. Extent of Loss in Liability of Insurer. 
(A) MARINE INSURANCE. 


(476) Marine policy, though ordinarily a contract of indemnity, may be writ- 
ten as valued policy and when so written, in absence of fraud, 
amount of loss is immaterial. Empire Development Co. et al. 

Y.) 


v. Title Guarantee & Trust Co. (N. Y. 

(488) Where contract authorized forwarding in case of stranding and extra 
compensation therefor, cargo insurer held liable for extra cost— 
when voyage cannot be accomplished in original ship. cargo 
underwriter liable for excess expense of forwarding as “‘partic- 
way. Firemen’s Fund I. Co. v. Trojan Powder Co. 
( 

Cargo policy clause “Freight warranted free from any claim ‘consequent 
upon loss of time, etc.’ does not apply to excess freight for for- 
warding for which insurer is otherwise liable. Firemen’s Fund 
I. Co. v. Trojan Powder Co. (U. 8.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


(493) Where total loss of boilers etc. exceeded amount insured, no question 
of loss despite smal! salvage. Scottish Union & N. I. Co. v. War- 
ren Gee Lumber Co. (Miss,) .... 

(494) Statute confers upon policy holder option to elect whether to accept 
from insurer the repair of property damaged or a sum of money 
equal to damage done. In absence of election to have repairs 
made policy provision that damage shall in no event exceed what 
it would cost insured to repair or replace is applicable. Stat- 
ute relative to partial destruction may be applied to partial fire 
damage of insured personalty. Non-Royalty Shoe Co v. Phenix 
Assur. Co., Limited, of London, England. (Mo.) 

(500) Measure of recovery on policy in Oklahoma since March 25, 1909 is 
actual value of property destroyed and not amount stated In 

Te a ged Ins. Co. of London, England v. Commerce Trust 
¢ a. 

Fire policy, ordinarily a contract of indemnity, may be written as 
valued policy and when so written, in absence of fraud, amount 
of loss is immaterial. Empire Development Co et al. v. Title 
Guarantee & Trust Co. (N. Y.) 

Parties to contract may agree upon value of property insured and 
specific amount to be paid for loss or damage, and, in absence 
of fraud, are conclusive. St. Paul Fire & Marine Ins. Co. v. Pip- 
kin. (Tex.) 

Parties to policies bound “by express stipulation that in case of loss no 
one horse to be valued over $500 although loss of one horse 
covered by another policy has been appraised at larger amount. 
Austin v. Dixie Fire Ins. Co. (Mass.) 

(504) Under statute as to mortgages cannot be apportionment on total loss 
among various insurers. Scottish Union & N. I. Co. v. Warren 
Gee Lumber Co, (Miss.) 

Insurers, whose policies provide for adjustment if “other insurance, held 
without right to avail themselves of benefit of insured’s adjust- 
ment with another insurer, either to defeat recovery or reduce 
amount of responsibility. Lialibity of insurer not affected by fact 
that another insurer’s policy covered only part of ew 
Austin v. Dixie Fire Ins Co. (Mass.) .. 

(507%) Under title policy, held assured, for rejection of contract of gale be- 
cause of defect in title, would be entitled only to recover for 
actual loss suffered through existence of incumbrance. Murphy 
et al. v. United States Title Guaranty Co. (N. Y.).....eeeeeeees 

(5608) Under policy covering theft of automobile, making loss payable 60 
days after notice and proof, and providing there could be no aban- 
donment to the company, where automobile was recovered after 
60 days, insurer was nevertheless liable for full value, without 
reference to abandonment, which means relinquishment of right. 
O’Connor v. Maryland Motor Car Ins. Co. (Ill. ), 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(512) Where employer insured under law but failed to give notice as re- 
quired, and held liable as at common law, he could not recover 
additional sum, result of own negligence. Trinity Co. Lumber 
Co. v. Ocean Acc. & G, Corp. Ltd. (Tex.) 

(514) In a contract, “liability” is not “loss’’ until occurrence—policy against 
loss or damage etc., not specifically providing loss or damage 
shall be paid in money held to include loss of property as well 
as money loss—where insured deprived of property under forced 
sale, may recover reasonable value, not bound by “forced sale 
price—where insured’s property sold in execution may recover 
actual value and not merely amount sold for and applied on ex- 
ecution. Stag Mining Co. v. Missouri Fid. & Cas. Co. (Mo.) .. 
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(D) LIFE INSURANCE. 


(515) All life policies are substantially valued policies. Empire Development 
Co. et al v. Title Guarantee & Trust Co. (N. Y.) 


(E) ACCIDENT AND HEALTH INSURANCE. 


(527) Electrician, fatally burned as approximate result of sudden flash at 
switchboard, installed along inside of building, occasioned by 
short circuit throwing oil over him, ignited his clothing, and 
partly burned switchboard, could not recover double indemnity 
“by reason and in consequence of burning of building while in- 
sured is therein.”” Farley v. Attna Life Ins. Co. (Mo.).......... 

(529) Where policy provided indemnities for certain specific disabilities, ‘‘dis- 
ability” did not include deprivation of life. Markland v. Clover 
Leaf Cas. Co, (Mo) 


(530) Policy providing for indemnity for specific losses etc. precluded re- 
covery of disability indemnity when caused solely by specific 
injury for which fixed payment -provided. Van Gilder v. Kings- 
berry. (Col.) 


(531) Term “classification of risks,” in insurance practice velnaen not to per- 
ils insured against nor amount to be paid, but in fire insurance 
to the nature and situation of the articles insured; in accident 
insurance, to occupation of the applicant. Hopkins v Conn- 
ecticut General Life Ins. Co. (N. Y.) 

For purposes of policy of insurance against accident which excludes 
from certain class a person insured who is injured while actually 
riding in or upon conveyance drawn by horse power, and “used 
for any business or any work whatever at time of accident” a 
farm wagon which sold product of farm is conveyed to a railroad 
for shipment to purchaser is still engaged in “business of the 
farm” while on its return thereto, and owner riding therein is 
within exclusion. Lawton v. Pacific Coast Casualty Co. (La.) 

Unnecessary for wife to allege that she was wife of insured at time of 
accident, though insured, in designating beneficiary, described 
her by name and also as his wife. Under “change of occupation.” 
Occupation at time of insurance must be one regularly classified 
to justify defendant’s claim. as matter of law, that new occupa- 
tion must be treated as more hazardous. Federal Casualty Co. 
v. Chatman. (Ind.) 


XIV. Notice and Proof of Loss. 


(538) Where immediate written notice of loss is required, oral notice to agent 
who countersigned cannot be substituted, relying ore agent 
continuing as such. .Mayberry v. Home Ins. Co. 


(539) Provision against payment of claim unless filed within ‘he months 
from expiration or cancellation constitutes defense. Colony State 
Bank of Colony v. Watson. (Kans.) 

Statute requiring stipulations as to notice of claims for damages to be 
reasonable, invalidating a stipulation for notice of less than 90 
days, and providing that notice should be presumed to be given, 
unless want thereof be expressly pleaded under oath applies to 
notice and proofs under hail policy. St. Paul Fire & Marine Ins. 
Co. v. Pipkin. (Tex ) 

Where passenger injured Feb. 8, notice to insurer on Nov. 12 was not 
“immediate notice” as required, when railway knew ménths be- 
fore that passenger would bring claim within policy. Boston 

1. Ry. Co v. Maryland Cas. Co. (Mass.) .... 


(542), Where insured in good’ faith furnishes oral information and written 
memorandum accepted by company’s agent as sufficient and 
company makes no objection thereto, insurer is estopped from 
denying lack of literal compliance with terms of policy. Wil- 
liams v. Atlas Assur. Co., Limited, of London, England. (Ga.) 


(543) Where policy limited loss for death from overturning automobile unless 
struck by train etc., proof of loss merely alleging death by over- 
turning held sufficient. Ward v. Interstate Business M. A. A. 


(Ta.) 

(548) Provision that, when required, plaintiff should submit to examination 
under oath was not made condition precedent to recovery, and 
his refusal to comply did not constitute a valid defense. Morgan 
ma Fire Ins. Co. Same v. Northwestern Nat. Ins. Co. 

ans. 

(550) Under proof of loss clause, letter to insured stating “According to your 
documents we are criticising section C”, did not express dis- 
agreement within meaning of policy. Insurer required to an- 
nounce a specific disagreement with amount claimed, although it 
had in good faith entered into negotiations with insured. Vic- 
toria Park Co. v. Continental Ins. Co. (Cal.) 

(655) Manager of local branch of insurer in conversation with attorney for 
insured held not to have waived condition requiring immediate 
notice of loss—no waiver of a right unless known and it was in- 
tended to surrender it. Boston El. Ry. Co. v. Maryland Cas. 
Co. (Mass.) 
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(556) Where agent’s power of waiver forbidded by policy stipulation such 
agent’s notice of refusal to pay loss would not bind company as 
a waiver of proofs of loss—if such absolute refusal to pay be 
made by such authorized agent as had authority to represent 
insurer in determining whether or not policy should be paid; rule 
is otherwise. Williams v. Atlas Assur, Co,, Limited, of London, 
England. (Ga.) ... 

Former agent, not agent at time of loss and when notice required, could 
not waive notice, although later reemployed. Mayberry v. Home 
Ins. Co. (Mo.) 

Where automobile had been stolen, an informal notice in‘ writing to 
insurer’s agent was sufficient, when considered so by agent, al- 
though not accompanied by sworn statement, as required by pol- 
icy. O’Connor v. Maryland Motor Car Ins. Co. (Ill.) 

Where additional stipulations provide specified proofs of loss even au- 
thorized agent has no authority to verbally waive such contrac- 
tual requirement. Williams v. Atlas Assur. Co., Limited, of — 
don, England. (Ga.) 


Statement that it would be unnecessary to make out proof of eet 
by insurer waives its right to such proof. Proffitt Merc. Co. v. 
‘State Mut. F. I. Co. (N. C.) 


Where insured in good faith furnishes oral information and wettten 
memorandum accepted by company’s agent as sufficient and 
company makes no objection thereto, insurer is estopped from 
denying lack of literal compliance with terms of policy. WIil- 
liams v. Atlas Assur, Co., Limited, of London, England. (Ga.) 

Insurer of crops by recognition of liability long after proof of loss re- 
quired held precluded to deny liability because of its absence. 
Reeves v. Nat'l F. I. Co. of Htfd. (S D.) 

Provision in policy that notice of injury must be given to insurer within 
ten days may be waived by retention of proofs furnished by in- 
sured, and act of insurer requiring insured to obtain and furnish 
additional proofs, etc. Erickson v. Order of United Commercial 
Travelers of America. (Kans.) 


Where agent’s power of waiver forbidded by policy stipulation such 

. agent’s notice of refusal to pay loss would not bind company as 
a waiver of proofs of loss—if such absolute refusal to pay be 
made by such authorized agent as had authority to represent 
insurer in determining whether or not policy should be paid, rule 
is otherwise. Williams v. Atlas Assur. Co., Limited, of London, 
England. (Ga.) 

Where no contrary provision, statement by insurer’s agent who re- 
ceived application, collected premium and issued policy, that the 
company declined or refused to pay the loss amounts to waiver. 
Williams v. Atlas Assur. Co., Limited, of London, England. (Ga.) 

Insurer’s denial of liability waives filing proof of loss. Proffitt cence 
Co. v. State Mut. F. I. Co. (N. C.) 

Where company denied liability, agent claimed inability to act, 
company contended there could be no recovery, pooof of loss re- 
quirement was waived. Proffitt v. State Mut. F. I. Co. (N. C.).. 

Proofs of loss are waived where liability is denied Niagara Ins. Co. of 
New York v. Abell et al. (Ind.) 


Insurer who, after having received unsworn claim for damages, sent 
adjuster who viewed damage, admitted liability, presented proof 
form, etc., waived formal proof notwithstanding provision in pol- 
icy that no denial of liability of other act of company should be 
deemed to waive such proof. St. Paul Fire & Marine Ins. Co. v. 
Pipkin. (Tex.) 

Statute providing that appearance of adjuster at place of loss shall be 
notice and waiver thereof, does not apply to tornado insurance. 
Mayberry v. Home Ins. Co. (Mo.) 

Where agreement is entered into for loss to be determined ‘by arbi- 
trators, etc., company will be deemed to have waived furnishing 
— of loss. Hartford Fire Ins. Co. et al. v. Sullivan et al. 
( a.) 


XV. Adjustment of Loss. 


(5665) Action by defendant of its witness whether adjuster had authority to 
agree on amount of loss properly excluded, as company was 
bound by adjuster’s acts within apparent scope of authority. Na- 
tional Union Fire Ins. Co. v. O’Rear. (Ala.) 


(667) Provision for appraisal will be construed against insurer. 
4®tna Ins. Co. (Ala.) 


(569) oupuaiee in agreement to submit question of damages to arbitration, 
hat damages should not exceed what it would cost to repair or 

salen was avoided by fraud of appraisers. Non-Royalty Shoe 

Co. v. Phoenix Assur. Co., Limited, of London, England. (Mo.) 


(570) That arbitrator named by insurers to adjust loss occurring in Bowling 
Green was a citizen of Hopkinsville, a town a short distance 
away, would not disqualify arbitrator. R. E. Jones & Co. v. 


Northern Assur. Co., Limited, of London, England, et al. (Ky.) 232 
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(574) Facts held not to warrant setting aside award for partiality of in- 
surer’s arbitrator or appraiser. General rule of disinterested arbi- 
trators does not go to extent of invalidating award where arbi- 
trators are merely zealous. Insurer should not select witness as 
an arbitrator. No error committed by allowing chief of fire de- 
partment to make statement as to matters about which assured’s 
arbitrator had given evidence. Duty of court to set aside award 
if arbitrator acted corruptly. R. E. Jones & Co. v. Northern 
Assur. Co., Ltd., of London, England, et al (Ky.) 

Where provision for ascertainment of loss by appraisers, if impossible 
of performance, award will not be given effect to destroy all 
rights of party. Headley v. Aitna Ins. Co. (Ala.) 

Where policy provides award of arbitrators and umpire or any two of 
them shall determine amount of loss, written award signed by one 
arbitrator and umpire will be sufficient, showing award duly 
made. Hartford Fire Ins. Co. et al. v. Sullivan et al. (Okla.) 

Carelessness or ignorance of appraisers for holder of fire policy, which 
entailed a loss of $25,000 on holder, of itself constitutes such con- 
structive fraud as to justify relief against insurer. Non-Royalty 
Shoe Co. v. Pheenix Assur. Co., Limited, of London, England 
(Mo.) 

Where policy required appointment of disinterested appraisers company 
waived its rights by appointing appraiser in its employment, not 
disinterested, and it is no defense that insured also appointed 
interested appraiser. Delaware Underwriters et al. v. Brock. 


(Tex.) 

If insured when he accepted and receipted for overdue premium re- 
turned to him by company in satisfaction of his claim was com- 
petent to transact business intelligently, his act would be com- 
plete defense though company had waived agreement for pay- 
ment of premium within time provided by policy. McDonald v. 
Equitable Life Assur. Soc. of the United States (Iowa) 

Where insured under hail policy signed proof claim submitted by ad- 
juster specifying amount of damages, subsequently claimed larger 
damages, proof of claim was not conclusive as settlement, but 
mere offer. That policy insured “growing’’ grain woulu not 
prevent recovery, where grain when destroyed by hail was ripe. 
St. Paul Fire & Marine Ins. Co. v. Pipkin (Tex) ’ 

Where liability for household goods and merchandise was clear, and 
amount beyond controversy, and was paid, there was an entire 
want of legal consideration for relinquishment of loss on build- 
ing. Edwards v. Svea Fire and Life Ins. Co., Limited. (Minn.) 

Where mistake as to insured’s right under hail policy inducing him to 
sign compromise is mutual or induced by fraud, equity will not 
refuse relief. St. Paul Fire & Marine Ins. Co. v Pipkin. (Tex.) 

Though insured had right, under Code, to claim that value of building 
completely destroyed should be adjusted at amount written in 
policy, a matter of dispute, where it agreed with adjuster as to 
amount of total loss, including partially destroyed items, and 
made proof of loss to that effect and accepted and cashed draft, 
which was for full payment, there was accord and satisfaction. 
Markham Shingle Co. v. Royal Ins. Co. (Wash.) 

Where insurer admits adjustment and agreement to pay, claims that 
adjustment was induced by fraudulent representations by insured, 
insurer has burden of proving facts to overturn adjustment. To 
avoid adjustment and agreement company must not only prove 
that statements were false, but fraudulently made, and actually 
induced insurer to make adjustment. No error to overrule de- 
fendant’s objections to evidence as to value of buildings, etc, 
where based on ground that matter was “concluded by the proof 
of loss.’”” Insured not precluded from recovering by reason of 
false statement as to other insurance on property, inserted by in- 
surer’s adjuster in proof of loss which insured signed, where 
insured had no intention to deceive and insurer had full knowl- 
edge of real facts and knew statements were not true. 
chuck et al. v. Insurance Co. of North America. (Ore.) 

Where no controversy as to amount due when release in full was given, 
payment of lesser amount would not supply necessary considera- 
ation for release and where no other independent condition re- 
leased, would not bar recovery of balance. First Tex. ican Ins. 
Co. v. Connor. (Tex.) 


XVI. Right to Proceeds. 


(580) Where sale contract imposes on vendee duty of insuring property for 
benefit of vendor and vendee insures in his own name only, equit- 
able lien is created upon proceeds for unpaid balance of purchase 
price. Smth & Furbush Mach. Co. v. Huycke. (Okla.) 

(582) Although no beneficiary named, insurer is justified in paying admin- 
istrator of intestate. Pettit v. Prudential Ins. Co. of A. (Mass.) 

(683) Payment of premiums on policy given as security gives no interest 
in policy and does not permit recovery despite alleged agreement, 
not appearing and stipulated against—equitable Interest as 
pledgee does not permit recovery after insurer has paid admin- 
istrator of estate. Pettit v. Prudential Ins. Co. of A. (Mass.).. 116 
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Person who was only heir and had paid all debts of deceased could 
sue on policy despite policy provisions. Metrop. Life Ins. Co. 
V. Pengoraid. (ATE) cicsccicdnccddoseccccccdtes eee 


Presumption arising from naming defendant daughter beneficiary in 
life policy could not, be overcome by oral declarations of in- 
sured thereafter made to strangers—proceeds of life policy are 
property right and before beneficiary can be divested of title, 
use and enjoyment thereof by mere reported statements made 
out of court to strangers on ground that they are statements 
against interest, evidence will be received with great caution 
and proof must be beyond reasonable doubt. Fee v. Wells. 
(Colo. ) 

Order directing bankrupt to pay or secure to ‘trustee cash surrender 
value of policies providing for change of beneficiary not a sum- 
mary order against beneficiary named; order not purporting to 
affect her rights—where life policy provided for change and rec- 
ognized loan value, though insurer declined to pay or recognize 
cash surrender value, as it appeared there was little, if any dif- 
ference between loan and cash surrender value, order directing 
bankrupt to pay or secure same to trustee was proper. Richter 
et al. v. Rockhold—Saul et al. v. Same. (U. 8S.) 

Insured, curator of insane wife, seeking substitution of children as 
beneficiaries, impliedly affirms wife’s ownership of beneficial in- 
terest and cannot base substitution on claim that original transfer 
of benificial interest to wife was a revocable marriage donation. 
In re Le Bourgeois. (La.) ovecee 

Unlike ordinary life insurance or mutual ‘benefit in-‘urance, beneficiary 
named in industrial accident has no vested rights, and under 
“facility of payment” clause where beneficiary died before in- 
sured, under provision in policy giving discretion to insurer to 
pay proceeds to those “equitably entitled,”” payment of funeral 
expenses, and balance to cousin, who had possession of property 
and had paid some of premiums, was proper. Fitzgerald v. 
Baltimore Life Ins. Co. of Baltimore. (Md.) 

Where “wife and children” are beneficiaries, each shares equally. Smith 
v. Wells. (Ind.) CReaccreacese 

Trustee is entitled to surrender value of endownment policy on life 
of bankrupt where it has by its terms or by practice and con- 
cession. In re Simmons. (U. 8.) 

Life policies which permitted change of beneficiary ‘and. which provided 
that on default insured might surrender and receive casn value, 
etc., have a “surrender value” within Bankruptcy Act, although 
at time of bankruptcy premiums were fully paid so there was no 
default—wife of bankrupt, beneficiary, cannot claim policies as 
an exemption, for. as beneficiary could be changed she was not 
owner of policy. In re Samuels. Petition of Cohen (U. S.) 

Unlike ordinary _life insurance or mutual benefit insurance, beneficiary 
named in industrial accident has no vested rights, and under 
“facility of payment’ clause where beneficiary died before in- 
sured, under provision in policy giving discretion to insurer to 
pay proceeds to those “equitably entitled,” payment of funeral 
expenses, and balance to cousin, who had possession of property 
and had paid some of premiums, was proper. Fitzgerald v. 
Baltimore Life Ins. Co of Baltimore. (Md.) 

Policies taken out by husband in favor of wife after marriage are not 
revocable donations. In re Le Bourgeois. (La.) ... 

Right of trustee is limited to amount which bankrupt could have real- 
ized on policy at time of bankruptcy Where third person was 
named as beneficiary and bankrupt was without power to change 
beneficiary or surrender policy, he had no property interest there- 
in which passed to his trustee. In re Simmons & Griffin. 

Where policy reserved to insured right to change beneficiary and in- 
sured. having defaulted, secured loan on policies to pay pre- 
miums, with result on subsequent default, automatic extended 
term insurance expired before insured’s death, beneficiary cannot 
recover, on theory her rights were vested, etc., for, if assured 
could wholly destroy such rights by changing beneficiaries he 
might do so indirectly. Rawls v. Penn. Mut. ene Ins. Co. _ 
Philadelphia. (U. S.) ® ‘ 18% 

Where policy gives insured no right to change, bene 

interest upon issuance and delivery where right is given, bene- 
ficilary acquires no vested right until death: where such right 
attaches, beneficiary entitled to possession of policy. City Nat. 
Bank of Lawton v. Lewis. (Okla.) 


(587) Where policy requires change of beneficiary to be made in writing and 
under other specified conditions, held it cannot be assigned ver- 
bally—when left at bank as security is a pledge, not change of 
aes nor wneayeuend _— Nat. Bank of Lawton v. Lewis 


does not prevent assured subsequently 
Cohn v. Malone. (U. S.) ows . 29% 
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Husband’s delivery of policy to wife held not a surrender of right to 
revoke designation of wife as beneficiary—right to change bene- 
ficiary, if reserved in policy, is equally available to insured as in 
certificate of fraternal benefit association—provision requiring re- 
turn of original for indorsement of change of beneficiary Is for 
benefit of insurer and original beneficiary cannot complain that 
new policy was issued with new beneficiary, at request of insured 
on representation that original was lost, —— it was in pos- 
session of first beneficiary. Royal Union Mut. L. I. Co. v. Lloyd. 
(U. 8.) 

Where insured complied with all required provisions for change of bene- 

ficiary upon forms furnished and receipt was acknowledged by 
company which stated inability to complete change pending re- 
ceipt of certificates, sent after death, change of beneficiary was 
complete. Hull v. Hull,. (Mich.) 
“assigned” as used in policy refers to assignment to stranger, 
and not one to insurer for loan, and insurer, while holding policy 
under assignment, could waive any objections to change of bene- 
ficiary. Underwood v. Jefferson Standard Life Ins. Co. (N. C.) 
assignment does not comply with requirements for effecting 
change in beneficiary, insured cannot affect rights of beneficiary 
by assignment, although he has right -to change beneficiary. 
“Agsignment” and “change of beneficiary” clauses held not to 
reserve dominion by implication to give assignment effect of 
change of beneficiary. Anderson v. Broad St. Nat. Bank of Tren- 
ton. (N. J.) 

Where provision of beneficiary died first, interest vested in insured, 
beneficiary had qualified interest where both died in disaster, 
without proof of which died first, loss payable to representatives 
of beneficiary. Watkins v. Home L. & Ac. Ins. Co. (Ark.) 

Creditor whose debt has been paid after he has obtained a policy on 
debtor’s life may still recover. Empire Development Co et al. v. 
Title Guarantee & Trust Co. (N. Y.) 


Trustee is entitled to surrender value of endownment policy on life 
of bankrupt where it has by its terms or by practice and con- 
cession. In re Simmons. (U. 8.) 

Life policies which permitted change of beneficiary and which provided 
that on default insured might surrender and receive cash value, 
etc., have a “surrender value” within Bankruptcy Act, although 
at time of bankruptcy premiums were fully paid so there was no 
default—wife of bankrupt, beneficiary, cannot claim policies as 
an exemption, for, as beneficiary could be changed she was not 
owner of policy. In re Samuéls. Petition of Cohen. (U. S) . 

Right of trustee is limited to amount which bankrupt could have real- 
ized on policy at time of bankruptcy Where third person was 
named as beneficiary and bankrupt was without power to change 
beneficiary or surrender policy, he had no property interest there- 
in which passed to his trustee. In re Simmons & Griffin. 


(691%) Injured person may sue directly insurance company on policy as pre- 
scribed by statute on judgment recovered against auto bus owner, 
for damages occasioned in operation of auto bus on public 
street. injured person’s rights are original and primary not de- 
rivative and secondary under statute. Gillard v. Manufacturers’ 
Casualty Ins. Co. (N. J.) 

Under contract limiting liability to liabilities actually discharged by 
payment of money, person obtaining judgment against assured 
has no standing in equity as against insurer which assumed con- 
duct of defense to compel it to pay judgment nor because insurer 
settled its liability with insured instead of paying judgment. 
Hollings v. Brown. (Ala.) 

(594) Evidence held to show beneficiaries knew of insured’s desire to change 
and voluntarily signed order. Hull v. Hull. (Mich.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(598) Charge that plaintiff’s recovery should be limited to three-fourths value, 
together with 25 per cent. as penalty under law, erroneous as not 
including interest. National Union Fire Ins. Co. v. O’Rear. (Ala ) 


(602) Proper to instruct if jury found for plaintiff they must also find such 
penalty. National Union Fire Ins. Co. v. O’Rear. (Ala.) 

Insurer held not a mutual assessment, health, accident association but 
an accident insurance company coming under statutory provi- 
sions as to additional damages, fees etc Bankers Health & Acc. 
Ass’n v. Wilkes. (Tex.) 

Where insurer’s refusal to pay loss was unjustified, “penalty of stat- 
ute — be imposed in insgured’s suit. Pouns v. Citizens’ Fire Ins. 
Co. (La.) 

Vexatious refusal to pay is not deducible from mere fact that on suit 
verdict is adverse to defendant. Non-Royalty Shoe Co. v. Phenix 
Assur. Co., Limited, of London, England (Mo.) 


(603) Stipulation between owners of condemned property, bulding on which 
ad burned, and city, if owners collected loss from insurer prior 
to passage of title to city, latter should be relieved from its award . 
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by such amount, constituted no defense to action on policy, as de- 
feating company’s right of subrogation. Fort et al. v. Globe & 
Rutgers Fire Ins Co. (N. Y.) 

(606) In action of company against railroad in subrogation, evidence that in- 
sured had paid premiums excluded as irrelevant and incompetent 
and evidence that insured had recovered from railroad an amount 
in excess of value above insurance excluded as _ inconfpetent. 
Hartford F. I. Co. v. Cincinnati, N. O. & T. P. Ry. Co. (Ky.).. 

Where policy contained warranty ‘free from liability for merchandise 
in possession of any, carrier, who may be liable, etc.,” advance- 
ment of loan from insurer to shipper preserved to insurer right 
of reimbursement from carrier. Luckenbach et al. v. W. J. Mc- ~ 
Cahan 8S. R. Co. et al. (U. 8S.) 

Company satisfying judgment in favor of mortgagee, entitled to sub- 
rogation to mortgagee’s claims, where it has valid defense against 
assured and policy provides for subrogation. First Nat. Bank 
of Elk City v. Springfield F. & M. I. Co Kans.) 

Insurer’s taking assignment of first mortgage made it inferior to “second 
mortgage. Perretta v. St. Paul F. & M. Ins. Co (N. Y.) 

Intent of Legislature to forbid exercise of-right of subrogation except 
as specified in standard policy. Fort et al. v. Globe & Rutgers 
Fire Ins. Co. (N. Y.) seccce 

(607) Policies providing assignment of rights to recover in case of loss ex- 
cept from other insurers, did not entitle insurers who paid loss 
to be subrogated to insured’s claim against another insurer. Aus- 
tin v. Dixie Fire Ins, Co. (Mass.) ve 


XVIII. Action on Policies. 


(608) Where complaint contained no allegation of any obligation on part of 
insurer, except to indemnify plaintiffs against loss or damage 
sustained: by unmarketability of title, action was not one for 
specific performance and court had no equitable jurisdiction. 
Murphy et al. v. United States Title Guaranty Co. (N. Y.)...... 

(612) Where provision for ascertainment of loss by appraisers, one who 
prevents such ascertainment is precluded from claiming that 
award of appraisers is prerequisite to suit. Insured’s right to 
recover is not barred by appraisers’ wilful refusal to name umpire 
ete, when not fault of insured—in this case insured not required 
to name new appraiser and could bring action Headley v. oem 
Ins. Co. (Ala.) 

Lien of insured bank on stock of defendant is not obstacle to Its” re- 
covery from insurer. Colony State Bank of Colony v. Watson. 
(Kans.) 

Where contract between railroad and insurer required immediate writ- 
ten notice of loss as condition precedent to recovery, when in- 
vestigator reported passenger claiming injury by negligence of 
employee, it was his duty to give such notice at once to protect 
rights. Boston El. Ry. Co. v. Maryland Cas Co. (Mass.) ....... 

Under State rule, defense that contract is void because obtained by 
fraud may be pleaded without tender of premiums received. 
Wilkins v. National L. & A. I. Co. (Ga.) w.scccccncccnccevveee 


Where judgment secured against insured upon a finding exempted in 
policy, it is res judicata as between insured and insurer, although 
insurer refused to participate in trial. Edinger & Co. v. South- 
western Sur. I. Co. (Ky.) eccccccccece 


Company’s contract to indemnify held not expressly or inferentially to 
designate counties of residence of surety and employer as place 
where payment of loss to he made so that contract to be per- 
formed and venue lay there under law. State ex rel Western 
(>. & Ind. Co. v. Dist. Court 7th. Jud. Dist. Richland Co. 
(Mont,) coeces 


Statute providing that no company should make any condition In its 
contract limiting time within which suit may be brought to less 
than one year,isinfurtherance of police power of state,and all 
contracts covered by its terms are subject to its provisions, and are 
in no way nullified or affected by provision in bond that obliga- 
tions of surety shall be construed strictly as one of suretyship 
only. Guilford Lumber Mfg. Co. et al. v. Johnson et al. (N. C.) 

Where time limit for bringing action is specified, it is sufficient if mort- 
gagee bring action within time, making owner a party. Perretta 
v. St. Paul F. & M. Ins. Co. (N. Y.) 

A provision in an agreement that actions on insurance ‘policies can “only 
be brought within six months after claim has been disallowed 
is repugnant to provisions of the State and therefore void. Erick 
son v. Order of United Commercial Travelers of America. (Kans ) 


By instituting suit for cancellation, company waived provision requiring 
action by insured to be brought within one year. Scottish Union 

. I, Co. v. Warren Gee Lumber Co. (Miss.) ........ 
Where action required within year of loss, failure to commence action 
within 12 months after notification of repudiation of claim barred 
action, insurer’s promises to pay being nullified. Gilbert v. Globe 
& Rutgers I. Co. of N. Y. (Ore.) ...cccccccscecccces 
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Person who was only heir and had paid debts of deceased could sue 
on policy —~ policy provisions. Metro. Life Ins. Co. v. Fitz- 
gweral@® \(Ark.) ..:... ee eecobescsensccccccs 

Where policy was issued by insurer’s agent in name of record owner, 
person who was in fact owner and who had negotiated for insur- 
ance, record owner having been named as insured on account of 
agent's misapprehension of law, was real party in interest, and 
was only person that could maintain action. Niagara Ins. Co. 
of New York v. Abell et al. (Ind.) .... Se avesens 


Statute does not require proof to be served on chief fiscal officer of 
city in original suit between injured person and auto bus owner. 
Gillard v. Manufacturers’ Casualty Ins. Co. (N. J.) ..ccceeeeees 


Sheriff's return held sufficient proof of service upon secretary of state 
as ex officio insurance commissioner. Prudential Cas. Co. v. 
Kerr. CATR) ocnscccces PTT Ce Crr ee 

Statute providing that all legal process against foreign companies may 
be served on commissioner, does not, even by implication, make 
such method exclusive. If construed as requiring process to be 
served only upon commissioner, would violate statute. Carr v. 
#£tna Accident & Liability Co. (Penn.) ..... 4 

Power of attorney to accept service given to insurance commissioner “by 
foreign company is irrevocable as to persons entitled to benefits 
through business relations with company while doing business 
in state. Tucker v. Columbia Nat. L. I. Co.*(Mass.) .... 

Nonresident company does not cease to do business in state by ‘with- 
drawing its agencies, and ceasing to obtain new policies. Will 
be conclusively presumed to have complied with Code requiring it 
to file agreement that service upon it may be obtained by serv- 
ice on state auditor. Does not require acceptance of service 
where service is not made by registered mail but by sheriff. 
Service on insurance commissioner was proper. Flinn v. West- 
ern Mut. Life Agim. CIS.) cccccecess + €66.0.0.0 2500 088 


Complaint to recover sum due on policy need not allege the considera- 
tion. Prudential Casualty Co. v. Kerr. (Ala.) .,.... 
Complaint following Code except by omission ef phrase “ana other 
pa etc”’ held sufficient. Royal Ex. As. of London v. Almon. 
CARIB.) cogecccecccveasccccsesicessenes #0. d.0.b-60:0 wee 
Counts of complaint, ‘conforming to analagous Code. ‘torms, held "suf: 
ficient as setting out contract in legal effect, though not in haec 
verba and as averring insurer had notice of death. Travelers’ 
Ins. Co. v. Whitman. (Ala.) .... ° coece 
Unnecessary for wife to allege that she was “wite of “insured ‘at time’ of 
accident, though insured, in designating beneficiary, described 
her by name and also as his wife. Under ‘‘change of occupation.” 
Occupation at time of insurance must be one regularly classified 
to justify defendant’s claim. as matter of law, that new occupa- 
tion must be treated as more hazardous. Federal Casualty Co. 
v. Chatman. (Ind.) ... ne ereuns 
Counts of complaint held to aver sufficiently that policy ‘was in writing 
and founded on valuable consideration. Travelers’ Ins. Co. v. 
Whitman. (AIG) cccccccncvccccceccccccccvovscvsceccessocccocecs 


Where certain named person is clearly designated as beneficiary, use 
of other descriptive words in connection with such designation is 
not of controlling importance, and insurable interest at time of 
death need not be gqlleged. Federal Casualty Co. v, Chatman. 
(Ind.) Cibwecipadstesedwus Pikde ae enes 


complaint against insurer on : maether’s policy, held to show suf- 
ficient reason for failure to comply with statute requliing filing 
with pleading of written instrument or account on which it 1s 
founded, showing policy was in possession of insurer. Prudential 
Ins. Co. of America v. Diffenbaugh et al. (Ind.) 


Where bond provided for notice of loss, held on facts as stated that 
compliance was not sufficiently alleged and that there was not 
sufficient to constitute legal waiver of provision by company. 
Bank of Ball Ground v. Nat. Surety Co. (Ga.),... 

Complaint alleging that insurer made contract, extended credit for spe- 
cified time and delivered unconditionally a cover note, that in- 
sured within time limit offered to pay and was ready, willing 
and able and that prompt notice of claim was made, held suf 
ficient although not covering other terms and pereempbions Jones 
v. Internat. Ind. Co. (Cal.) se aeeede 


Allegations of petition held broad enough to comply with esate or 
common law presumption of death. Prudential Ins. Co. of A. 
CRY.)  ccvcdivecesoocs ceevs 

Facts set forth in complaint ‘sufficiently allege that death ‘was ‘result 
of accident and the cause of death was one insured —_— 
Federal Casualty Co. v. Chatman. (Ind.) ....... 

Action on policy insuring against injuries, etc., held not to. state "cause 
of action for loss of life or loss of time by insured. Harper’s 
Adm’r v. Southern Security Co. (Ky.) ...seeeeeeeeees a 


Complaint held sufficient to put defendant on notice that penalty was 
demanded, National Union Fire Ins. Co, v. O’Rear. (Ala.) .... 
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Complaint that insurer refused to receive tendered premium, denied 
liability, refused to defend claim and suit against insured, etc., 
held sufficiently to allege by implication that insurer. had not paid 
amount claimed to insured. Jones v. Internat. Ind. Co (Cal.) .. 

Insurer in pleading avoidance held bound to allege death caused by 
overturning automobile, not by its being struck by train, etc. 
Ward v. Interstate Business M. A. A. (T8.)..... cece ceneeeences 

Insurer, resisting payment on ground that insured, by repairing dam- 
aged building, breached policy, must plead election to exercise 
option to repair. Scottish Union & National Ins. Co. v. B. E. 
Eammenholt & Oo. ING. COE.) ccccccrcocccvcssvecccccgescevscese 

Plea to complaint, averring certain statement in application was made 
“with intent to deceive etc.” held not demurrable for omission 
of word “actual” in connection with intent. Travelers’ Ins. Co. 
Se: TURNED og ce cetalibn sus cnaksaee.oncecs ohabents obsess 

Demurrers that plea did not aver that representations were false, prop- 
perly sustained. National Union Fire Ins Co. v. O’Rear. (Ala.) 

Under life or accident policy, which by its terms provides company shall 
not be liable for accident, injuries or death while insured is en- 
gaged in an unlawful or illegal act, if statutory offense, answer 
setting up defense must set out all statutory elements and must 
allege causative connection between offense and injury sustained. 
Messersmith v. American Fidelity €o. (N. Y.) ...cceeceeceeeee 

Plaintiff not having replied, may not avoid pleaded defense of mis- 
representations in application by evidence that defendant’s agent 
was informed of facts; this amounting to estoppel or waiver, 
available unless pleaded and plaintiff’s denial by operation of law 
being merely of application containing misrepresentations. Col- 
time et at. V. Towa Beye.’ Imm. Ce. (1B.) .ccccvesccccccecccs 

In defense based upon alleged failure to perform precedent warranties 
and conditions, plaintiff entitled to have particulars of defenses 
set out to prevent surprise. Goldberg v. Nat’l Surety Co. (N. Y.) 

In absence of set-off or counterclaim in suit on policy, insurer cannot 
reduce liability by showing nonpayment of premium notes. Schu- 
macher -v. North American L. I. Co. (8. D.)....cccccccccceess 

Where allegation of overinsurance without consent is issue, plea of 
waiver of permission not necessary to render admissible testi- 
mony as to consent of general agent. Scottish Union & N. I. 
Co. v. Warren Gee Lumber Co. (Mis8.) ........e.eeeeeees 

Furnishing of satisfactory proofs being condition precedent to recovery 
insured required to prove full compliance; if such compliance is 
denied by insurer no further os necessary to raise issue. 
Gallin v. Allemania F. I. Co. (N Posse veceeeveeen sau tp boeee bee 

Burden is on defendant to prove exemption’ set up in defense. Archi- 
bald v. Order of United Commercial Travelers. (Me.) . 

Receipt for last month’s premium is presumption of payment of all pre- 
miums due. Conrad v. Interstate Life & Accident Co. (Tenn.)... 

Defence of rescission based on untrue statements in application is not 
nullified by charge that statements were knowingly and fraud- 
ulently made. Lewis v. N. Y, Life Ins. Co. (Mo.) ..........00-. 

Plea by original beneficiary of fraud in that contents of assignment 
were misrepresented did not support proof ~ constructive fraud. 
Bite Bank @& TFT.‘Co. Ve MEATS (Ala). vccccvcrscccecsercccccesnces 

Competent for defendant to prove under general denial that plaintiff 
sought to recover value of property that was sold by him before 
loss or that was not included therein. Thomson v. Springdale 
Mut, Fire Ins. Ass’n.. (Ia.) 


(646) Where fact is contested, burden is always on insured to show that person 


whose death is proved is person insured. Suravitz v. Prudential 
BUG. CO. GC AMOTIOR. CPR.) oon cccsscvecesscececsess 
Proof of death from injuries received raises presumption of ‘accidental 
death until overcome by affirmative proof to the contrary. Metro- 
politan Casualty Ins. Co. v. Chambers. (Ark.) ......5.-.05 
Presumption of character of employment supported in favor ‘of insured. 
Farmers’ Handy Wagon Co. v. Casualty Co. of America. (Ia.). 
Where policy requires completion of specified act to complete delivery, 
possession. alone does not give presumption, nor is the considera- 
tion clause evidence of payment of premium. Columbian Nat. L. 
I. Co. ¥V. Wirthie. (OIA) 2 nc cccccccccccccccccccccccccsecceveces 
Under requirement of furnishing satisfactory proofs of loss, incumpent 
on insured to show such service and not merely service of clalm- 
ed proofs. Gallin v. Allemania F. I. Co. (N. Y.)..ceeeeeeeeees 
Under complaint alleging application for policy payment of amount 
sufficient to cover first premium, issuance of policy and agent's 
refusal to deliver it, proof offered as to agent’s refusal to deliver 
was not a fatal variance. Riordan v. Equitable Life Assur. 
Soc. of the United States (1da.)....... cece cece cece cece eeweneee 
Burden on plaintiff to prove receipt by insurer of letter giving notice 
of >. Clute v. Des Moines Mut. Hail & Cyclone Ins. Ass’n 
(‘s. ) avrceqcceessr vececerccdocccesceseneceseceesesgeres essere 
Where defendant pleaded non est factum, burden of proof. of execution 
— delivery is on plaintiff. Royal Ex. As. of London v. Almon 
GRD. Act dene ntrcchastatansa tha atessnbeesuseh Vetiee ac cuae ese’ 
Burden of proof on company to sustain gitegesion of vacancy of build- 
ing voiding policy. Perrette v, St. Paul F. & M. Ins, Co, (N. Y¥.).. 
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Production of certificate in proof of death makes prima facie case and 
burden of proving lapse is on defendant. Hinchliffe v. Minn- 
esota Commercial Men’s Ass’n CRInMs) 2 ccccccadcccccsccs 

Insured has burden of proving compliance, that formal proof of loss ‘has 
been prepared, and that actual damages have been suffered. 
Samchuck et al. v. Insurance Co. of North America. (Ore.) ... 

Where death is shown to have resulted from external visible injury, 
presumption will obtain that it was accidental, and not inten- 
tionally inflicted either by insured or by another person. Bur- 
den of proving affirmative defense in nature of an exception which 
relieves from liability is on insurer. Robinson v. Hawkeye Com- 
mercial Men’s Ase’R. (18.) i .cccccwcccscccccccccesccsccccccsccecs 

Burden to prove wife insane when she shot husband so that death did 
not result from injuries ‘intentionally inflicted” to relieve in- 
surer from liability, was on beneficiary. Markland v. Clover Leaf 
CRB. OG. CHRD. cans cobistesvncatccctsvekecetesecescn ensnde sks oe 

Burden of showing alleged waiver of vacancy provision by retention of 
premium is upon insured. Menser v. Marshall Farmers’ Home 
Be Se Cte. CER) waccccctantpwescéshveakciecessniees sascenseen’s 

Insured’s possession of policy raises presumption that it haa been de- 
livered and paid for, or that credit had been given for premium. 
Lafferty’s Adm’r v. Kansas City Casualty Co. (Mo.) ...........- 

Where death shown by external and violent means, presumption against 
suicide placing upon insurer burden*of establishing suicide. Ban- 
ker’s health & Acc. Ass’n v. Wilkes (Tex.)........cccececcescece 

(648) Receiving picture of insured as corroboration of testimony is not an 
error. Petersun v. Mystic Workers W. (Minn.) ..........eeeee% 

Statement by agents, after loss, of opinion as to meaning of description 
not admissible, unless expression of understanding of terms 
at time of issuance. Northern Assur. Co. v. Lawrence. (Tex.) 

Where insured claimed policy covered customers’ clothing in his care, 
policy being’ renewal of one secured by predecessor who testified 
he told agent he desired to cover such clothing, agents may tes- 
tify that he was told such clothing could not be insured. Nor- 
thern Assur. Co. v. Lawrence. (TeX.) 2... cccccscccceccccccecs 

(650) Under code precluding insurer from pleading or proving, unless at- 
tached to policy, any “application or representation by insured 
which may in any manner affect the validity of policy,” insurer 
was not precluded from proving because not attached to policy, 
loan agreement by which any balance remaining unpaid by in- 
sured at death was to be deducted from amount of insurance. 
Long v. Northwestern Nat. Life Ins. Co. (Iowa).......... . 

(651) Where copy of policy offered in evidence by plaintiff beneficiary was 
admitted by defendant insurer in its affirmative answer to be true 
copy, admission was proper and pertinent. Prudential Ins. Co. 
OC: Dmeree .¥. DemeeGeee GE Gh. TERE) scccccscnccnaaueecescec 

Policy itself is admissible in evidence. National Union Fire Ins. Co. 
Va QI OATES 6 o¥ nrnstc ceseacdesenccccns capeabhecntecacuctdesss . 

Failure of company to attach application does not preclude from re- 
lying for defense on other express terms of policy. Western 
@ Oh bi ROR Fi Weer Cid. wnsccwkins 0h.4 0b vasdocgd oh0.98 cha 

Failure of company to attach application does not preclude from de- 
fense under express terms of policy, without reference to ap- 

plication. Western & So. L. I. Co. v. Weber (Ky.)........0e000. 

(654%) That insured failed to pay note given in payment of first ‘annual 
premium causing forfeiture of policy with premium acknowledge- 
_— oS inadmissible. Schumacher v. North American L. I. 

oe ¢ Bad 8 ov cvedp ces acceveneagracdekhees ncn bed Gast geahedaerve 

(665) Testimony of physician who had attended insured before issuance of 
policy, as to her condition then and whether it would have been 
discovered was relevant as to applicant’s identity. Suravitz v. 
Prudential Ins. Co. of America (Pa.).........++5 eeoostpegcesee 

Statute re applications not attached to policy includes ‘only those re- 
ferred to in policy; application not referred to is admissible to 
prove fraud. Western & So. L. I. Co. v. Weber (Ky )............ 

Application not referred to in policy admissible to prove fraud, de- 
spite statute. Western & So. L. I. Co. Vv. Weber (Ky.).......... 

(658) In claim of conspiracy between insured and one who fired the property, 
confession of latter not admissible on theory that he was acces- 
oory. Raval Iaa Ce. V. Tayler (TU. B..)ovccicceccccvceusescessves 

(662) Where notice of loss was issue, beneficiary’s absence from state at time, 
illness, and immediate subsequent death were admissible for jury 
to consider on issue. Travelers’ Ins. Co. v. Whitman (Ala.).... 

In action after inability of two appraisers to agree upon a third, 
evidence of their correspondence held admissible to prove — 
Saes. Headley v. Atma Ime. CO. (Alb)... ccccccccccccssssies ‘ 


(664) Letters tending to show insurer treated policy as subsisting claim lean 
after it had notice of facts upon which it seeks to forfeit were 
admissable. National Union Fire Ins. Co. v. O’Rear (Ala.)...... 

(665) There was substantial evidence to support finding of jury that policy 
was accepted by applicant. Riordan v. Equitable Life Assur. 
Soc. of the United States (Idaho)... .....ccsecccccvsesccccces 

In action for permiums paid on policy, defended on ground ot forfeiture 
by failure to pay premium note on its maturity, evidence sufficient 
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to sustain finding of insurer’s waiver of forfeiture. Gaskill v. 
Pittsburgh Life & Trust Co. (Pa.)........ 00 s.g Se Ob eee Cee ceees 
Where defendant's evidence as to deceased’s faise statement to medical 
examiner, if true, made prima facie case, plaintiff, meeting the 
defense on ground that defendant’s agent fraudulently and in- 
correctly filled in application, had burden of sustaining such 
ground by clear and satisfactory evidence—defendant, claiming 
that another had impersonated the alleged insured on medical 
examination had burden of proving it—fraud on the part of in- 
eured set up as defense to action may be established by cir- 
cumstantial evidence if clear and satisfactory. Suravitz v. 
Prudential Ins. Co of America (Pa.)........ Seo eceseeseveccccces 


Evidence warranted finding that agency of agent who accepted overdue 
premium was general within meaning of that word as used in law 
of agency. McDonald v. — Life Assur. ~— of the United 


BUACOD CIOWR) ccc cccccencocecccccenscevercocvcnceesgecgccccese 
Breach of warranty as to health as a defense held _ingufficient under 
evidence. Petersun v. Mystic Workers W. (Minn.)............+- 


Judgment of trial court not reasonably sustained — weight of evi- 
dence. Columbian Nat. L. I. Co. v. Wirthle. (Okla.).......... 
Evidence held insufficient to show cause of insured’s death was one in- 
sured against in the policy. North American Acc, Ins. Co. v. 
TREO ASME. CHV.) cosccccovcevesvesnccvessvancccevesvepceccece 
Where payment resisted on ground that insured’s death was not 
accidental, but caused by one with whom insured had started 
a quarrel evidence held to support verdict for insured. Metro- 


politan Casualty Ins. Co. v. Chambers. (Ark.) .....seeseeeeee> 
Plaintiff's evidence held to show prima facie death of insured. Pruden- 
tial. Ime. Co. Of A. V. GOtS. (HY.)ocscwocecceccccerscccccccees 


Plaintiffs failed to establish that proposition for settlement submitted 
by defendant insurer was accepted. Wells et al. v. Tompkins 
County Co-Op. Fire Ins. Co. (N. Yi) .ccsccccsccccccvccssceccees 

On evidence of waiver of stipulation, insured could not be nonsuited 
on grounds of non compliance with proof of loss provision. Prof- 
Ott v. State Mut. F. I. Co, CN. Ci) wvcscccccccccccccsvcccvccese 

Evidence of sole possession,claiming to be absolute owner, makes 
prima facie case of ownership, and unnecessary to show formal 
transfer. Farmers’ State Bank of Parker v. Tri-State Mut. G D. 
P. Ine. Ca, of Laverme, Mime. (6. Da.) ..2cccccvccvccccccscsccceses 

Provision requiring notice of loss held not to preclude maintenance of 
action under evidence. Colony State Bank of Colony v. Watson 


CHBR.)  wocccevrcscccccccasescereeseectccrccecesoseseceseceseses 
Question of fact—credibility of witnesses. Blackwood v. Nat. Life 
a, Se, SE an RAMD on.00n00sc nu wadhn0sinty ap og ede rene eeee 6oxeees 


Deceased’s statement that he had made transfer of policy held not 
sufficient to establish equitable parol assignment. Ward v. N. Y. 
BMEO ERE, CO, CHM. Todo cvccccccdojcnsesccccccs rmeveneansgnespeecces ce 
Evidence held insufficient to show beneficiary or insured informed of 
real authority of agents—evidence held to warrant jury finding 
agents authorized to accept defaulting premiums Pacific Mut. 


Taee Ems. Co. V, TEMPOS CAI.) a vc cccvccsccccccccccgescvcesesncsves 
On facts as stated, vacancy voiding policy held to be shown. Perretta 
¥. es ee re a OU, ON ERs OE Ps whe keaee ev cevene ches enas ae 


In absence of explanation or other “evidence, statement of age in proofs 
of death establish fact. Woods v. Sovereign Camp w. 
CH. Fd ccvensccncccvosepoemecvccnncceserccccsnccoesscegeceeseses 
Where application is not attached nor referred to, cannot be considered 
part of contract, nor as evidence, but insurer may plead mis- 
representation in inducing to issue policy. Life Ins. Co. of Va. 


GF, WOR CAMGAD oc o.0:5.0.05'0 0 6.0. 4.9:0.9:05.5000 ve erices pee Saree spasrecicernss 
Question of fact—credibility of witnesses. Blackwood v. General Acc., 
BR. & L. AB. Corp, Ltd. (UB.).. cc cvccccccccccccvcccvevcccscvnse 


Proof of sudden enlargement of hernia was insufficient to show that it 
was caused by external violent and accidental means within 
policy. Transylvania Cas. Ins. Co. v. Allen’s Adm’r. (Ky.) ... 

Where it appeared that insured was struck by automobile resulting in 
concussion of brain, and subsequently developed appendicitis and 
heart disease, evidence sustained finding that proximate cause of 
death was concussion of brain. Clarke v. New Amsterdam Cas- 
walty Co. (Calit.). .ncccvccescovccncvecescressscescsesepecvsevess 

In action on policy containing provision that in case of suicide within 
one year liability of company should be limited to amount of pre- 
mium paid, evidence held sufficient to sustain finding and judg- 
ment against defendant. McCoy v. Central States Life Ins. Co. 
CHANS ) nncccccccesccvescccvcsscsegeecccecsce eseserocseevereees 

Where no evidence property was incumbered or belonged to other than 
insured, policy was prima facie evidence of ownership. Royal 
Ime. Coe. V. Taylor. (U0. B.) wcccsccscccccsccctes cosesetsacescess 

One who was in room with husband when he was shot and described 
circumstances was eyewitness within terms of policy. Bankers’ 
Health & Aco. Asem V. Wilkes. (TOX.) .cccvccccecdsenceseccces 

Fact of delivery or nondelivery, introducing policy and proving death of 
insured by external injuries has made out prima facie case. Laf- 
ferty’s Adm’r. v. Kansas City Casualty Co. (MO.) .eseeseeeevee 
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Evidence of insured’s vexatious refusal to pay held sufficient to warrant 
verdict for attorney’s fees. Non-Royalty Shoe Co. v. Phenix 
Assur. Co., Limited, of London, England. (Mo.) .........sees. 

Evidence held to show that plaintiff mortgagee had Knowledge of 
change of ownership, but failed to notify insurers. Trust Co. of 
St. Louis County v. Pheenix Ins. Co. of Hartford, Conn. Same v. 
German American Ins. Co. of New York. (MOo.) .......eeeeeeees 

Evidence sufficient to sustain finding that defendant company in accept- 
ing note for part of third premium and demanding payment of 
note after it became due, waived default in payment of note and 
its right to claim forfeiture of policy for nonpayment. High- 
land Vv. Towa. Life Ime CO. CIA) ccccrdccevceeccceveces 

Physical condition of insured prior to and at time of issuance, ‘possibly 
voiding policy, held for jury. Metrop. Life Ins. Co. v. Fitzgerald 

Whether insured, when he accepted and receipted for overdue premium 
returned to him by company in satisfaction of his claims under 
life policy, had sufficient mental capacity to comprehend the 
effect of such action and whether he waived payment of second 
annual payment was for jury. McDonald v. Equitable Life Assur. 
Soc, of the United States (Towa)... .ccccccesscccccceccecccsocs 

Where evidence is in conflict as to value of property destroyed, it is 
reversible error for the court to instruct jury, that verdict for 
plaintiff must be for face value of policy. Palatine Ins. Co. of 
London, England v. Commerce Trust Co. (Okla.) ........eee000% 

Where defendant alleged insured had falsely stated he had never 
been rejected by another company, whether defendant had knowl- 
edge of such rejection was for the jury, the testimony being at 
variance. Kane et al. v. Detroit Life Ins, Co. (Mich.). 

Question of damages and attorney’s fees for alleged vexatious Tefusal 
to pay was for jury. Beck v. Metropolitan Life Ins. Co. (Mo.).. 

Whether insured was in sound health at issuance of policy was for 

jury. Beck v. Metropolitan Life Ins. Co. (Mo.)...........0: 

Question of vexatious delay was for jury. Huls v. SanernEnerne Life 
ERR. CO. GEG) occvccccceccccacessedes soesshgesdedenessdsedeseese 

Whether insured was not in good health when’ policy was delivered 
but then had tuberculosis of which she died was for jury. 
Huls v. Metropolitan Life Ins. Co. (MO0.).......c.ceceeseeecees 

In action on life policy issued on “rated-up age,” insurer seeking to 
enforce provision of policy that, if insured had misstated age, 
face value of policy should be proportionately reduced was en- 
titled to go to jury on question whether —— had misstated 
age. Unterberg v. New York Life Ins. Co. (N. Y.)...........00: 

Where plaintiff claimed that applicant had little knowledge of English 
and confided to insurer’s agent, issue was for jury—where evi- 
dence showed ample ground for suspecting good faith of case 
and where defendant relied largely on circumstantial evidence 
as to fraud, case was for jury. Suravitz v. Prudential Ins. Co. 
OF AMOFIOR CPB.) occcccccecccsscoce esees wocccees 

In action brought after two appraisers could not. agree upon a ‘thira, 
evidence held to justify submission of cause of disagreement to 
sane. Wen Ty Aes. ST A. CMD... cas ods his bi Scecdvece 

Under defense of false representation of physical condition, whether 
issuance of policy waived misrepresentations, held under evi- 
dence for jury. Johnson v. Metrop. L. I. Co. (S. C.).........0.. 

Truth and materiality of representations are generally issues of fact; 
where all testimony excludes every reasonable inference but one 
it becomes issue of law. Life Ins. Co. of Va. v. Pate (Ga.)....:. 

Where no doubt but that representation as to medical attention was ma- 
terial, question of materiality is for court not for jury. Sparer 
Ve. SURMGRRE. DB OGe Gi Bete Cite! Mode ce besneedeva cgiicdacves senses 

Whether acceptance of defaulting premium was waiver of default held 
for jury. Pacific Mut. L, Ins. Co v, Hayes (Ala.)............ 

Where insured’s occupation at time of insurance was one not regularly 
classified by insurer, question of whether change in risk has taken 
place and to what degree risk has been increased for purpose 
of reducing indemnity upon change of occupation to one more 
hazardous, is for jury. Federal Casualty Co. v. Chatman (Ind.). 

Where defendant set up settlement agreement, peremptory instruction 
for defendant was properly refused, where sufficient evidence to 
make issue. St. Paul Fire & Marine Ins. Co. v. Pipkin (Tex.). 

In action under mortgage clause, whether trustee affixed signature as 
relinquishment of rights or only as witness to signature of in- 
sured held for jury. Amer. Centr. Ins. Co. v. Ehriich (Col.). 

Whether declaration as to death of brother and insured’s use of alcohol 
was material within statute, held for jury. A®tna Life I. Co. 
fe Be ft Rr ee ee re ete ree 

Where all testimony relating to question of fact excludes every reason- 
able inference but one, issue becomes one of law. Wilkins v. 
National L. & A. I. Co. (Ga) 


Under evidence jury might have found that death of insured was caused 
by external, violent and accidental means, it being contention of 
plaintiff that, as result of carrying a heavy loud of ashes, a kink 
was in insured’s bowels, and hence directed verdict for defendant 
was erroneous. Budde v. National Travelers’ Ben. Ass’n (Iowa). 
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If insured signed compromise because he misapprehended provisions of 
of policy his rights therein, whether such mistake was the re- 
sult of his own negligence, question of fact. St. Paul Fire & 
Marine Ins. Co. v, Pipkin (Tex.) 

Whether forfeiture has been waived by agent of company within scope 
of authority is for jury. National Fire Ins. Co. v. O’Rear 
(Ala.) 

Where false answers to material questions in application were inserted 
by agent, signed by applicant and attached to policy under evi- 
dence, direction of verdict for company held proper. Wilkins 
v. National L. & A. L Co (Ga.) 

Where car was destroyed in cntlinten, evidence as to whether or not, 
subsequent to issuance of original policy, collision features had 
been canceled by mutual agreement, were in conflict, and a ques- 
tion for the jury. Drew v. Amer. Auto. Ins. Co. (Tex.) 

Materiality of representation in proof of loss is question for court. 
Samchuck et al. v. Insurance Co of North America. (Ore.) 

Whether beneficiary notified insurer of death of insured and requested 
blanks for proof of claim and received no reply, was a question 
for jury. Simmons et al. v. Western Indemnity Co. (Tex.) 

Under evidence, question of suicide held for jury—evidence held not to 
require submission of issue whether death caused by voluntary 
exposure to unnecessary danger. Bankers’ Health & Acc. Ass’n 
v. Wilkes. (Tex.) 

On the evidence that whether at time of his injury bookkeeper had 
changed his occupation or was engaged in act pertaining to more 
hazardous occupation, was for jury. Crawford v. Travelers’ Ins. 
Co., Hartford, Conn. (Penn.) 

Whether there was a meeting of minds, so as to constitute an agree- 
ment to insure plaintiff's automobile against theft, was agar 
for jury. Fodor v. National Liberty Ins. Co. of America.. 


Y.) 

Whether award of appraisers of loss was tainted with fraud was for 
jury. Non-Royalty Shoe Co. v. Phenix Assur. Co., Limited of 
London, England. (Mo.) 

Question of delivery of policies through bank held for jury under evi- 
dence. Wittliff v. Tucker, (Tex.) 

On evidence, held a controverted question of fact as to unconditional 
ownership of automobile and materiality so that no error in refus- 
ing to instruct verdict. California Ins. Co. v Eads’ (Tex.) 

What insured told agent as to ownership of land on which house stood, 
held insufficient to authorize submission to jury of question 
whether company waived unconditional ownership clause. Sprad- 
ley v. Georgia Home Ins. Co. (S. C. 

While it may be question for jury, depending on nature of trouble or 
conflicting or doubtful evidence, whether insured was in “sound 
health’, it is not so where it appears by clear and uncontradicted 
evidence that he had tuberculosis. Mutual Life Ins. Co. of Balti- 
more.v. Willey. (Md.) 

Instructions that if jury found “or believed” certain facts as to proxi- 
mate cause of death, verdict for plaintiff would be justified, were 
not misleading. Where accident was followed by heart disease 
which was immediate, but not proximate cause of death, instruc- 
tion that diseased condition must have existed at time of acci- 
dent, when considered in connection with other instructions, held 
not misleading. Clarke v. New Amsterdam Casualty Co. (Calif.) 605 

Instruction defining concealment given in action and one which de- 
fendant claims should have been given, held not substantially 
different. Collins et al. v. Iowa Mfrs.’ Ins. Co. (Ta.).......... 56 

Submission of breach of warranty other than that in defendant’s re- 
quested instructions not warranted by evidence. Petersun v. Mys- 
tic Workers W. (Minn.) 

Where question whether insurer waived vacancy provision by retention 
of premium, special findings held to sustain judgment for insurer. 
Menser v. Marshall Farmers’ F. I. Co. (Ind.) 

General verdict in favor of plaintiff held to be in effect sufficient finding 
that fire occurred without plaintiff's fault. Morgan v. Germania 
Fire Ins. Co. Same v. Northwestern Nat. Ins. Co. (Kans.) .... 551 

There should be unambiguous finding of fact of insurer’s vexatious re- 
fusal to pay before infliction of either penalty Non-Royalty Shoe 
Co. v. Phenix Assur. Co., Limited, of London, England. (Mo.) 666 

Motion for judgment for defendant overruled where general verdict 
was for plaintiff and such answers were nullified, by answers to 
other interrogatories. Scottish Union & National Ins. Co. 

B. E Linkenhelt & Co., Inc. (Ind 

Verdict based upon conflicting evidence as to physical condition of in- 
——. not be disturbed. Huff v. Equitable L. I. Co. of D. C. 
CW. Va.) 

(672) Judgment that insured shall execute and deliver to defendant, title 
insurer, quitclaim deed, would be proper only if insurance con- 
tract contained clause that insurer, in case of rejection of title, 
would pay agreed sale price. Murphy et al. v. United States 
Title Guaranty Co. (N. Y.) 

(675) Taxation of attorney’s fees in judgments upon insurance policies is not 
expressly exempted by law. Belk v> Capital Fire Ins. Co, (Neb.) 68 


(42) 
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Allowance of attorney’s fees under conditions cited was not abuse 
of discretion. Metropolitan Casualty Ins. Co. v. Chambers. (Ark.) 
On facts stated recovery of attorney’s fees held question of fact for 


jury, whos findings will not be nae en Aid Ass’n. 
v. Hand. (Ga.) 


XIX. Reinsurance. 


(676) Petition in life company’s suit on premium note acquired by taking 
over assets and liabilities of another company held not de- 
murrable under statues. California S. L. I. Co. v. Kring (Tex.) 

(679) Policy having lapsed when liabilities were assumed by company, it was 
not liable, nor original insurer. Lindsey v. Ind. Ord. Puritans 
(Ga.) 

Contract of one company assuming liabilities of another company does 
not constitute issuance of new policy upen life of one dead at date 
of such contract, nor extension of period of limitation which had 
begun to run. Simmons et al. v Western, Indemnity Co. (Tex.) 

Where company took over business of bankrupt insurer and issued new 
policies, held new policies were reissuance and rendered liable 
for death from sickness contracted prior to issuance, despite 
provision to contrary. Sutton v. N. Amer. Acc. Ins. Co. (Mo.) .. 

Where answer of defendant was simply a general denial, defense that 
contracts of reinsurance had been abandoned or cancelled can- 
not be relied on, but such new matter should be pleaded. 
Globe & Rutgers Fire Ins. Co. v. London Mut. Fire Ins Co. 

fo, Wed 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


Unincorporated association paying no death benefits nor any disability 
benefits in excess of $500 in one year to any one person is not a 
fraternal society, within statute. Nor is such association identical 
with incorporated life or accident association or building associa- 
tion, etc., in such sense as to make it amenable to judicial pro- 
cess as a corporation. Simpson v. Grand International Brother- 
hood of Locomotive Engineers et al. Smith v. Same (W. Va.)... 

Where foreign society fails to show compliance with own laws as to 
right to do business in a state, it is not entitled to admission. 
Cen Lodge A. O. U. W. of Iowa v. Insurance B’d of Neb. 

eb) 

Foreign insurance association, conducting business in this state Is 
bound to proceed in accordance with its laws. Weiditschka v. 
Supreme Tent of Knights of the Maccabees of the World. (Ia.).. 


Fraternal orders have right to prescribe any reasonable grounds for 
expulsion, and court, in reviewing validity of proceeding expel- 
ling member, will not look into the technical practice of either 
proceedings prescribed or followed. Any reasonable or permis- 
sible construction given by organization to its constitution, etc., 
will govern, unless clearly subversive of personal or property 
right' Member who did not object to jurisdiction of committee 
to consider grievance will be estopped from objecting thereto in 
action to review validity of proceedings. Callahan et ux. v. 
Order of Railway Conductors of America. (Wis.) ee 


In absence of authority in by-laws, president of election committee had 
no right to postpone meeting for election of officers and phy- 
siclans—where such meeting was not legally dissolved adjourned 
or postponed by unauthorized officer, members who remained af- 
ter his ineffectual announcement could elect officers and physician. 
Soc. of Mut. Suc, St. Mary of Lattini etc. v. Iacobe. (Mass.) 


Statute empowering certain associations “to make insurance on lives,” 
etc., and forbidding them “to contract the payment of endorse- 
ments, etc., does not authorize them to undertake to make pay- 
ments because of insured having reached certain age. Messen- 
heimer v. Fraternal Aid Union (Kan.) ..... Covcccvccccoce 


Subordinate lodge in admitting members acts as agent of supreme 
lodge—Grand Lodga, principal is responsible for acts of sub- 
ordinate lodge acting as agent in admitting members, although 
accomplished in improper and unauthorized way. Supreme Lodge 
of W., Loyal Order of Moose v. Gustin. (Ala.) 

THB CONTRACT IN GENERAL. 


Where application for insurance in Michigan society was accepted in 
Michigan by lodge and certificate mailed to record keeper of local 
lodge in Iowa and by him countersigned and delivered to in- 
sured, contract was governed by laws of Iowa—to hold that con- 
tract with foreign society completed in a state was governed by 
laws of this state and not those of foreign state, although ap- 
plication was accepted and certificate issued, does not violate full 
faith and credit clause of Federal Const. Weiditschka v. Su- 
preme Tent of Knights of the Maccabees of the World. (Ia.). 
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Beneficial society’s constitution, etc., and state statutes are part of con- 
tract and members are bound by provisions, even though with- 
out actual knowledge thereof. Bright v. Supreme Council Cath. 
Kets. & Ladies of A. (Ky) 

Where new contract ‘replaces old, provisions of constitution at the time 
considered as incorporated therein. Frain v. Fraternal Aid Union 


Incorporated mutual benefit society which under its charter has no 
power to obligate itself to pay certain sum to its members on 
their reaching 70 years of age, cannot accomplish same result 
by device of issuing certificate promising to pay that amount to 
member in case of total disability and adopting a by-law pro- 
viding that members on reaching that age shall be considered 
totally disabled—association has seme power to change its rules 
as is conferred by ordinary agreement of applicant to be bound by 
subsequently adopted regulations. Messenheimer v. Fraternal 
BAS TGC CHEB.) icc cess vectockesevosedccepess sdttebesccbesncese 

Alterations in by-laws, etc., are binding if intended to operate retro- 
spectively, and if right had been reserved, but cannot destroy 
vested rights in past contracts. Bright v. prone Council Cath. 
Knights. & Ladies of A. (Ky.) ° ie 

Where under by-laws and statutes existing at time of “contract, “heirs 
of deceased beneficiary take interest, held that heirs of deceased 
beneficiary were entitled to such interest despite changes in 
by-laws and statute subsequent * contract. Bright v. ne 
Council Zuightsa & Ladies OF Ad (HEY. ) ccc ccccccccccsvvcacvevese 

Where change of constitution affecting neha of members did ‘not ex- 
pressly declare it should be retrospective, should not be given 
that construction and cannot apply to issued certificate. Sawyer 
T. Beene CRM, TAS, SAGs, Ws. Wa: CO os 6550 06s ecb eon sctaceess 

Member of fraternal association, as general rule, is bound by stipula- 
tion that certificate is issued subject to alteration or ammendment 
of constitution. Bishop v.. Brotherhood oi Locomotive Firemen 
and Enginemen. (Mich.) ....... 


_By-law providing that payment of premium ‘shall. be ‘ineffective’ unless 


entered on certain slip not binding on assured, by-law beine un- 
reasonable. Hartman et al. v. Fraternal Bankers’ Reserve Soc. 


CIB. icccdsvcoses CSAC RAAT SONSE COEDS CE pee dO eS t0 bc 00808 


When it becomes necessary to determine whether statements made are 
warranties or mere representations, court will take Into con- 
sideration the situation of parties, subject-matter and language 
employed and when it appears clear that statements should be 
construed as warranties contract will be so construed. Swanback 
v. Sovereign Camp of Woodmen of the World. (Neb.) .......... 

Where application contains clause certifying, agreeing and warranting 
physical condition, truth of statements, etc., such representations, 
etc., are warranties and, if untrue, operate to defeat recovery. 
Sovereign Camp W. of W. v. McDonald (Fla.). 

Where applicant expressly warranted his arfswers in ‘application and 
omitted one item of medical history, and after death society 
annulled contract, it was not liable. Modern Woodmen of A. v. 
Hall 

Where application ‘contained false statement, “directea Verdict for bene- 
ficiary held improper under statute if evidence that statement 
was fraudulently made or material. National Council Kgts. & 
Ladies of Security v. Dean. (Ky.) .. ovsesoe . eesee 

Where parties to certificate have fixed character of insured’s ‘answers 
in his application as warranties, and not representations, exact 
truth of each and every answer given is immaterial. Catholic 
Order of Foresters v. Collins. (Ind) ... 

Under constitution and by-laws of association local “medical examiner 


was not officer of local lodge, prohibited by constitution from 
waiving provisions thereof, but was an agent of supreme nody— 
he not being officer of local lodge but agent could waive warran- 
ties in application—provision making answers warranties was 
waived, local examiner, agent of supreme body, who answers, 
having for years been insured’s physician and knowing as much 
about her as she did—statute authorizing association to prohibit 
waiver of any provision by member of subordinate lodge, does not 
apply to member in his capacity of agent of supreme body. 
Hereford v. Mystic Workers of the World. (Mo.) ....... 
Despite by-law of society that no officer or local camp could waive pro- 
visions, agent’s knowledge was knowledge of society. Fries v. 
Royal Neighbors of America. (MO0.) ..cccccccccccccccvecccccccs 


DUES AND ASSESSMENTS. 

Member not liable for assessments levied before becoming member. 
Malone v. Grand Lodge A. O. U. W. of Iowa. (1a@.) ..ceeeeseees 

FORFEITURE OR SUSPENSION. 


Husband of owner of saloon who occasionally served drinks held not 
engaged in prohibited occupation of saloon-keeper or bartender 
within constitution of order. Pulaski v. Sovereign Camp W. of W. 
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(750) Certificate not forfeited for nonpayment of assessment when insurer 
held one full unapplied monthly assessment paid. Malone v. 
Grand Ledge A. O. U. W. of Towa. (IR.).cccccccsccccvecccccscss 1 


(753) Unnecessary to tender exact change in offer to pay dues and assess- 
ments over telephone, offer being refused on ground of forfeiture 
of certificate. Malone v. Grand Lodge, A. O. U. W. of lows. 
(Ia.) 

Payments to clerk authorized by secretary constitutes payment to sec- 
retary. Where by-law providing that payments of premiums 
should be entered upon slip in pocket of book furnished insured, 
inability of assured to produce slip does not preclude recovery. 
Hartman et al. v. Fraternal Bankers’ Reserve Soc. (la.) . 

Secretary of local lodge, having authority to collect premiums, has pow- 
er to make reasonable arrangements as to method of receiving 
payments and may authorize bank to receive premiums. 
man ét al. v, Fraternal Bankers’ Reserve Soc. (Ia.) 


Where insured elected, in accordance with by-law, to pay a sum 

‘ monthly, and have balance of assessment charged against his in- 
surance, a notice subsequently received from local lodge omitting 
address and signature and demanding total payment, cannot be 
construed as refusal to accept less sum so as to render tender of it 
unnecessary—if insurer had refused to accept less than total as- 
sessment, it would not have been necessary to tender the less 
amount. Supreme Lodge K. P. v. Guess. (Ind.) 


Where collector failed to demand higher asssssments from member 
who had notoriously entered occupation of retail liquor dealer 
his act having mislead member, order will not be permitted to 
take advantage of default by insisting on forfeiture after death 
—fraternal order may by by-law curtail and circumscribe right 
of local clerk to waive provisions—association acting througn of- 
ficers and local agents, is as much subject to operation of prin- 
ciple of estoppel despite by-laws prohibiting any local clerk or 
organization waiving provisions as any other association or in- 
dividual. Sovereign Camp Woodmen of the World, v. Putnam. 
( Tex.) 

Where member of society was engaged in extrahazardous occupation 
and never changed, but society voluntarily reduced assessment 
as if he had, and it was paid for years, after member’s death 
society cannot insist on forfeiture by failure to pay assessments 
based on extrahazardous occupation. Sovereign Camp, Wood- 
men of th World v. Wilson. (Ark.) 

Where member of cigarmakers’ local union subordinate to the inter- 
national union has been for years in arrears with his dues, so as 
to be liable to suspension, but, on solicitation and threats by 
local union, has paid up prior to death, which payments were ac- 
cepted by international union, latter is estopped from setting 
up forfeiture. Staffan v. Cigarmakers’ International Union of 
America. (Mich.) 217? 

Right to demand future prompt payment not waived by acceptance of 
overdue payment, when notice given of subsequent promptness 
requirements. Malone v. Grand Lodge, A. O. U. W. of Ia. (Ia.).. 112 

Before statute, agent collecting premiums might have authority by 
implication, despite absence in by-laws, to wave defaults and for- 
feitures by accepting past due payments. Locomotive Eng. 
Mut. L. & Ac.. Iam AOR V. WAUGMOS CAMB) osc cds cccddvcccvcdes - 412 

Requirement that payment of premium be recorded on certain slip was 
waived where secretary instructed bank to collect premiums 
without entering same on slip. Hartman et al. v. Fraternal Ban- 
kers’ Reserve Soc. (Ia.) 

By-law attempting to provide that chief officers of society. had no 
authority to waive any provisions of by-laws, was beyond pro- 
visions of statute and invalid. Agent may waive forfeiture, and his 
act estops association. Fries v. Royal Neiglbors of America 
(Mo.) .. 


Delinquent is not reinstated when dues paid on day of death to tocal 
secretary, not remitted to home office pending receipt of health 
cetificate and return tendered when death was learned. — 
Americans v. Howell. (Ark.) 

Pregnancy not ailment or condition of bad or unsound health 50. as to 
violate stipulation against reinstatement. Nat. Council, a 
& Ladies of Security v. Glenn (Fla.) 320 

Where delinquent not reinstated at death, society not Hable hesmese 
of proposal to refund all dues as ee National Americans 
v. Howell. (Ark. 


BENEFICIARIES AND BENEFITS. 


Contract providing that, if designation of beneficiaries be illegal, bene- 
fit shall revert to life benefit fund, being tantamount to naming 
association as beneficiary, is invalid. Weiditschka v. Supreme 
Tent of Knights of the Maccabees of the World. (Ia.) 

Where beneficiaries restricted by by-laws and statute, person named as 
beneficiary, not dependent or other enumerated classes, could not 
recover. Harrison v. Carr (N. Y.).....cececeeecccess ° 
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Foreign associations when permitted to do business in state are bound 
y Code enumerating beneficiaries under fraternal contracts. 

Weiditschka v. Supreme Tent of Knights of the Maccabees of the 
World. (Ta.) 

Members of fraternal association and their heirs are bound by valid by- 
laws of association relative to beneficiaries. Weiditschka v. Su- 
preme Tent of Knights of the Maccabees of the World. (Ia.).... 

Adult sister held not a “dependent” under circumstances. O’Leary 
v. Menard (Me.) 

Mother, though living in a home, being dependent upon, is a member 
of insured’s family within meaning of constitution of association 
to permit designation as beneficiary. St. Louis Police R. A. v. 
Houlehin (Mo.) 

Appointment of beneficiaries, valid and unrevoked, not affected by sub- 
sequent changes in relationship unless stipulated or controlled by 
provision of law—where applicant appoints father and mother 
beneficiaries, his subsequent marriage does not revoke—subsequent 
regulation as to beneficiaries under deaths resulting from acci- 
dents not to be extended by construction to deaths from natural 
causes. Hamilton v. McLain (W. Va.)...ccecccccesccccccccecce 

In event of some omission or illegality of designation of beneficiary 
under contract as exacted by statute, benefit or indemnity will 
pass to estate of insured. Weiditschka v. Supreme Tent of Knights 
of the Maccabes of the World. (Ia.) 

Persons to whom benefit is payable under constitution of society, 
absence of valid beneficiary may contest validity of beneficiary, 
especially where interpleader proceedings are provided for by 
constitution. Harrison v. Carr (N. Y.) 

Evidence held to show husband permanently insane before he made 
change in beneficiary. Waters v. Conselho Supreme da Uniao 
Portugueza do Estado de California. (Cal.) 

Beneficary in certificate providing for change, has no vested Interest 
in contract of insurance which will prevent insured from changing 
any terms of contract, but has mere expectancy which may be 
defeated by change of beneficiary. Bills v. Bills et al. (Tex.).. 

Where laws of association provided against acquisition of vested in- 
interest in benefit, beneficiary has mere expectancy which can be 
destroyed by contract. Frain v. Fraternal Aid Union (S. C.). 

Under statute right of beneficiary is merely contingent and becomes 
vested only upon death of insured. Bright v. Supreme Council 
Kets. & Ladies of A (Ky.) 

Right of lawfully appointed beneficiary is inchoate in inception but be- 
comes consumate upon death and cannot thereafter be waived or 
abrogated by insurer unless absolved by rule of law. Ham- 
ilton v. McLain (W. Va.) 


Displaced beneficiary can question insured’s method of making change, 
only on ground that it was legally insufficient to accomplish 
that purpose, where insurer acquiesced therein, though method 
did not follow procedure provided in certificate—where mem- 
bers who designated two beneficiaries secured erasure of name 
of one of them from certificate held that though such attempt 
to change beneficiaries was irregular. and might give insurer 
right to deny liability, yet, where insurer acquiesced in cnange, 
diplaced beneficiary was entitled to no rights—insurer, by admit- 
ting its liability for sum specified and paying money into registry 
of court, ratified certificate in its altered form—and where so rat- 
ified it could not thereafter arbitrarily repudiate its ratification 
so as to entitle displaced beneficiary to share in fund. Bills v. Bills 
et al. (Tex.) 

Where by-laws make change of beneficiary ineffective except by com- 
pliance with specific regulations, issue of new certificate may 
be regarded as having been issued when such regulations not 
complied with. Bishop v. Roberts (Kan.)..........ceeeeeeseees 

Change of beneficiary held a valid contract between insured and as- 
sociation—change of beneficiary contract not necessary to be in 
single instrument. Frain v. Fraternal Aid Union (8. C.) 


Evidence held sufficient to support finding that settlement procured 
by fraudulent representations—where part of amount has been 
paid under compromise settlement, not necessary to tender back 
this amount in order to recover remainder. Carver v. Kansas. 
Fraternal Citizens. (Kan.) 

Fraternal association cannot constitute its general medical examiner its 
constitutional tribunai for final acceptance or rejection of claim. 
Members may set up tribunal to adjust differences arising be~ 
tween association and members, and make its decision final. 
Bishop v. Brotherhood of Locomotive Fireman and Enginemen. 
(Mich.) ee ee 


ACTIONS FOR BENEFITS. 

On facts stated, cause of action not barred by statute of limitations. 
Dinnie v. United Commercial Travelers (N a 

Clause requiring preliminary proof 90 days before suit shall be brought 
may be waived by insurer and suit may be brought 90 days 
after death. Sovereign Camp. W. of W. v. McDonald (Fla.).. 
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Action against association by member, brought within six months after 
final rejection of claim, no bar on any ground that limitation 
provision of sx months in order’s constitution meant six months 
from time of rejection of claim by medical examiner, which re- 
jection was not final Bishop v. Brotherhood of Locomotive Fire- 
men and Enginemen (MICR.)......deccccscvcvcccccccccccccccces 

Under Code as to actions by or against associations of seven or more 
persons, beneficiary’s action against unincorporated association of 
more than seven persons, should have been brought against 
president or treasurer. Sparandeo v. Gatti (N. Y.)............ 

Though fraternal society did not comply with statute within 30 days 
prescribed, by designating commissioner of insurance as its agent 
for service of process where it did so thereafter, subsequent serv- 
ice on clerk of local lodge, in compliance with superseded stat- 
ute was not proper. Sovereign Camp, Woodmen of the World, 
v. Wilson. (Ark.) 

Fraternal society, organizea under laws of Illinois, which had no paid 
«employees to solicit members, and which only accepted members 
on receiving their application with first installment of dues at 
Chicago, held not “doing business’ in state of Colorado. Mem- 
ber of society, having principal office in Illinois, ‘who solicited 
residents of Colorado, but received no compensation therefor, held 
not an authorized agent of association, and so association could 
not be served in Colorado by laving copies of summons with such 
member. Shwayder v. Illinois Commercial Men’s Ass’n (Colo.).. 

In order that warranties shall constitute defense it is incumbent upon 
defendant to’plead and prove that the answers were made sub- 
stantially as written in application, that they were false in some 
particular material to risk. Swanback v. Sovereign Camp of 
Woodmen of the World. (Neb.) 

Complaint, failing to state that death of insured was result of bodily 
injury through external, violent and accidental means, was de- 
murrable and did not state cause of action. Dinnie v. United 
Commercial Travelers (N. D.) 

Where terms provide for reinstatement if “in good health,” plea “not 
in good health” is too vague and indefinite, requiring detailed 
er Nat. Council Kgts. & Ladies of Security v. Glenn 
(Fla.) 

Petition, not aligeing conditions precedent to recovery had been com- 
plied with, held insufficient where such failure not cured by al- 
legations in answer—petition was not defective for failure to 
allege consideration. Sov. Camp W. of W. (Tex ) 


Burden was on plaintiff to overcome defendant’s prima facie showing 
of misrepresentations and not on defendant to show that appli- 
cant’s answers were in fact his. Weise v. Sovereign Camp of 
Woodmen of the World. (Mo.) 

Burden of proof as to violation of law is upon insurer. 
cil Royal Arcanum v. Quarles. (Ga.) 

Where member had ceased to pay dues, was suspended and died, bur- 
den is on plaintiff to prove sufficiency of overpayments to meet 


necessary assessments, Supreme Council Catholic Knights of A. 
v. Wathen. (Ky.) 


Evidence of Coroner’s Jury as cause of death inadmissible as evidence 
except a part of proof of death. Supreme Council Royal Arcanum 
v. Quarles. (Ga.) 

Burden of proof is upon insurer pleading breach of warranty to declara- 
tion. Sovereign Camp W. of W. (Fla.) 

Where ill health is pleaded in action for reinstatement, burden of proof 
is upon defendant to establish by preponderance of testimony. 
Nat. Council Kgts. & Ladies of Security v. Glenn (Fla.) 

If beneficiary sued officer of unincorporated association to recover death 
benefit on ground that by article of by-laws mortuary fund was 
entirely apart from funds of lodge, therefore in hands of officer 
as money paid to use and recoverable by beneficiary, it was 
part of her case to show amount was so paid to officer. Sparandeo 
v. Gatti (N. Y.) 

In eliciting testimony whether insured was insane, form of question re- 
citing facts on which option should be based and concluding, 
“Tell the jury whether or not he was sane or insane,” was not 
objectional as calling for statement of fact and not witness’ 
opinion, Eminent Household of Columbian Woodmmen v. 
Howle (Ark.) é00ne 

Evidence of statements made by agent, who collected assessments, 
subsequent to agent’s receipt from his wife of payments de- 
livered to agent’s wife. held competent. Locomotive Eng. Mut. 
Life’& Ac. Ins. Ass’n v. Hughes (Ala ) 

Burden of proof as to violation of law is upon insurer. 
cil Royal Arcanum v. Quarles. (Ga.) 

Evidence of plaintiff’s disabling injuries sufficient to sustain verdict for 


him for amount of certificate. Bishop v. Brotherhood of Loco- 
motive Firemen and Enginemen (Mich.)............ceeeceeeeees 


Where statement of applicant as to syphilis was misrepresentation, ver- 
dict for plaintiff held manifestly contrary to evidence. Sov. 
Camp. W. of W. v. Cooper (Tex.) 
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Evidence held to show insured’s mother was dependent and supported 
by him, qualifying as beneficiary. St. Louis Police R. A. v. 
Houlehin (Mo.) 

That deceased was not within requisite age limit not supported by evi- 
dence. Woods v. Sovereign Camp W. W. (N. Y.) 

Statement in coroner’s certificate is a conclusion and not a statement 
of fact within statute. Schmidt v. Sup. Council R. Arc. (Mo.).. 

Trial court having held order estopped by collection of assessments 
through local agent, to declare forfeiture on account of failure 
to pay higher assessments due after change in occupation, prop- 
erly deducted from amount due under certificate amount of 
additional assessments member should have paid. Sovereign 
Camp, Woodmen of the World, v. Putnam. (Tex.) 

Held under evidence that question of false statement in application 
being fraudulently made was for jury. Nat. Council Kgts. & 
Ladies of Security v. Dean (Ky.) 

Whether agent collecting assessments was authorized to delegate au- 
thority to another was a question for for jury. Locomotive Eng. - 
Mut. Life & Acc. Ins. Ase’n v. Hughes (Ala.) 

Evidence with presumption against suicide held a question for jury. 
Schmidt v. Sup. Council R. Are (Mo.) 

Whether assessment was paid on or before certain date held to be 
question for jury, under evidence of a receipt, despite clerk’s 
testimony admitting possibility of receipt being incorrectly dated. 
Sovereign Camp W. of the W. v. Wallace (Ala.) 

Existence and extent of authority of agent to collect past due pre- 
miums and bind company, resting on implication and in parol 
held for jury. Locomotive Eng. Mut. L. A. Ac. Ins. Ass’n v. 
Hughes (Ala.) 

Whether assessment was paid on or before certain date was a question 
for jury under evidence of dated receipt, despite clerk’s testimony 
of uncertainty as to receiving payment. Sovereign Camp W. 
of W. v Wallace (Ala.) 

In husband’s action on wife’s certificate, whether society’s representa- 
tive had written her answers untruly, was for jury. Fries v. 
Royal Neighbors of America (MO.)........cccsescccecccscccecs 

On the evidence, instruction involving good faith of applicant held prop- 
er—instruction that law favor compromise under circumstances 
fen is not an error. Carver v. Kansas Fraternal Citizens 

an. 

Evidence that examining physician had filled in applicant’s answers 
and that these were inaccurate, held not sufficient to warrant 
instruction as to whether or not answers of applicant were in 
fact his, applicant’s signature being admitted. Weise v. Sover- 
eign Camp of Woodmen of the World. (Mo.) 

Instructions not erroneous, as misleading in referring to agent of so- 
ciety who procured applicaton merely as agent, without saying 
whether of supreme or local camp. Fries v. Royal Neighbors of 
America (Mo.) 

Instruction that issue was whether plaintiff, when he presented applica- 
tion, was afflicted with permanent paralysis of either extremity, 
and for him to recover jury must find hat he was permanently 
disabled, held to have submitted issue fairly. Bishop sv. 
Brotherhood of Locomotive Firemen and Enginemen (Mich.).. 

Instruction that if insured made truthful answers and that agent wrote 
in her application untrue answers, and wife signed without 
knowledge, then society waived untruthfulness of “all” the an- 
sewer, not erroneous as misleading in its use of “‘all.”” Fries v. 
Royal Neighbors of America (Mo ) 
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THRIFT IS 
INSURANCE 


THRIFT is the basis of national pros- 


perity. 


THRIFT means happiness stored up for 


the future. 


THRIFT means protection against a 


rainy day. 


THRIFT means preparation for the big 


future opportunity. 





EVERY mu. connected with the insurance business knows the 
truth of these axioms. They are part of the gospel of insurance. They 
are the fundamentals of the insurance man’s creed. 


The United States Government believes in thrift, believes that 


thrift is power. believes that he who saves will succeed and will be at 
the same time building American prosperity. 


Let every insurance man, therefore, be an agent both for his com- 
pany and for his Government. Preach thrift. Preach sensible spending 
and wise saving everywhere. Help make America the most prosperous 
nation in the world and help every individual in the nation to share 
in that prosperity. And remember, that. as Benjamin Franklin said: 


“A Good Example Is the Best Sermon” 
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War Savings Committee, 120 B’way, New York. 
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